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PEEFAOE  TO  THE  FOCTBTH   EDITION. 


In  this  volame,  the  sectioiiB  between  §1  and  §262  have  been 

revised  by  Dr.  Samuel  Ashharst,  and  those  between  §  265  and  §  586 

by  Dr.  Wharton  Sinkler.     The  chapters  on  Life  Insurance  and  on 

Defects  of  Vision    (including  Color    Blindness),    which    close    the 

volume,  are  new.     The  portions  of  the  work  which  bear  on  juridical 

law  have  been  rearranged  and  in  a  large  measure  rewritten  so  as  to 

incorporate  in  them  recent  English  and  American  decisions. 

F.  W. 
Philadelphia,  March,  1881. 


PBEFAOE  TO  THE   FIFTH  EDITION. 


In  the  present  edition,  Volnme  III.,  Books  I.,  IL,  and  III.  have 
been  ahnost  entirely  rewritten,  following  the  same  general  lines  as  in 
the  foarth  edition.  This  rewriting  has  been  made  necessary  by  the 
advances  daring  the  past  twenty  years  in  so  many  lines  of  scientific 
work,  especially  in  physics,  chemistry,  entomology,  bacteriology, 
anatomy,  pathology,  and  physiology.  A  vast  quantity  of  material  that 
we  have  had  to  make  nse  of  in  this  book,  however,  is  still  far  from 
being  placed  on  a  scientific  basis.  It  rests  upon  the  assertions  of  the 
men  who,  in  the  past,  have  done  the  writing.  Their  ideas,  no  matter 
whether  based  npon  accurate  observations  and  carefnl  reasoning  or 
not,  have  been  copied  from  book  to  book,  and  when  analyzed  show 
that  they  are  merely  the  opinion  of  one  man,  that  has  been  followed 
by  others,  not  because  it  was  proved  to  be  true,  but  because  the  others 
knew  nothing  more  accurate.  And  for  that  same  reason  in  some 
instances  this  present  edition,  in  order  to  present  at  least  some  work, 
ing  basis  on  which  to  build,  has  quoted  the  widespread  statements 
that  have  generally  been  accepted,  but  the  editor  has  endeavored  to 
show  the  doubts  and  the  unsatisfactory  state  of  our  knowledge  by 
hedging  in  these  statements  with  "  may  be,"  ^^  perhaps,"  "  in  some 
cases,"  etc.  Investigation  from  a  scientific  standpoint  in  medical  lines 
IB  advancing  slowly  enough  in  the  lines  of  disease  and  treatment 
which  appeal  to  all  the  practising  physicians,  but  tlie  parts  that  are 
important  to  the  medical  jurist  advance  much  more  slowly,  and  in 
these  the  Americans,  much  to  our  regret,  are  far  behind  the  French 
and  the  Germans. 

Two  entirely  new  chapters  have  been  added,  one  on  the  effects  of 
electricity,  and  one  on  the  causes  of  sudden  death.  The  spelling  of  the 
medical  terms  has  been  largely  in  conformity  with  the  choice  of  the 
recent  lexicographers,  although  that  standard  has  not  been  fully 
adopted  by  the  medical  profession.  In  the  references  to  medical 
works  the  abbreviations  used  are  those  adopted  in  the  Index  Cata- 
logue of  the  library  of  the  Surgeon  General's  office. 

The  chapters  on  questions  distinctively  legal  have  been  entirely 
rewritten  and  rearranged,  and  extensive  additions  have  been  made. 


The  work  is  entirely  new ;  but  all  of  the  subjects  treated  in  the  fourth 
edition  are  here  considered,  though  some  of  them  are  under  different 
names,  and  substantially  everything  there  found  is  here  reproduced 
with  the  addition  of  subsequent  decisions.  Some  matters  thought  to 
be  medical  rather  than  distinctively  legal  are  to  be  found  in  other  parts 
of  this  work,  and  some  which  seemed  to  belong  to  the  general  field  of 
law  rather  than  that  of  medical  jurisprudence  are  omitted.  New 
chapters  on  various  subjects  are  here  incorporated.  Among  these 
are  the  following  chapters :  The  Bight  to  Practise  Medicine,  Surgery, 
etc;  Duty  to  call  a  Physician ;  Belation  between  Physician  and  Patient 
or  Employer;  D^ree  of  Care  and  Skill  Required;  Compensation; 
Official  Employment  and  Duties.  Also  an  extended  consideration  of 
the  questions  of  medical  books  as  evidence,  of  the  privilege  of 
physicians,  of  injuries  to  physicians,  and  of  the  effect  of  their  acts 
upon  the  rights,  duties,  and  liabilities  of  third  persons.  The  design 
has  been  to  furnish  all  the  law  as  to  the  rights,  regulations,  duties, 
and  liabilities  of  physicians  and  surgeons  in  all  their  personal  relations, 
and  as  to  situations  arising  from  their  acta. 
Jahuabt,  1905. 
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QUESTIONS   RELATIVE   TO   PREGNANCY  AND 
INFANTICIDE. 


CHAPTER  I. 

DIAGNOSIS  OF  EXISTING  PREGNANOT. 

1.  Introduction. 

2.  Presumptive  signs  in  generaL 

3.  Suppression  of  the  menses. 

4.  Enlargement  of  the  abdomen. 

5.  Rhythmical  contractions. 

6.  Pseudocyesis. 

7.  Discoloration  of  linea  alba. 

8.  Prominence  of  umbilicus. 

9.  Cerrix  and  lower  uterine  efaanges, — ragiiia]  Hatt<wrfiig;   vtems  anteflexion; 

cervix  softening;  H^gar't  ligii. 

10.  Quickening. 

11.  Genital  coloring. 

12.  Kiestein. 

13.  Changes  in  the  breaata. 

14.  Sympathetic  changes,— morning  namea,  meotal  deraafOMBtay  et  cetera^ 

15.  IVMitive  changes  in  general. 

16.  Fetal  outline. 

17.  Passive  fetal  movements, — ballottement. 

18.  Active  fetal  movements. 

19.  Fetal  heart  sounds, — umbilical  sooflle,  et  ceierm^ 

20.  Summary  of  positive  signs. 

21.  Abnormal  pregnancies  in  generaL 

22.  Hydatidiform  moles,  etc 

23.  Extrauterine  pregnancy. 

24.  Summary. 

25.  Post-mortem  diagnoaia. 

1.  Introduotion. —  In  determining  the  existence  of  pregnancy  in 
woman,  not  only  must  the  normal  course  of  events  be  considered,  but 
also  the  abnormal  possibilities.    If  one  can  wait  for  the  birth  of  the 
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child^  the  questian  may  settle  itself  beyond  dispute.     If  it  be  neoes-  ] 
sarj  to  determine  the  question  before  that  time,  then  the  diagnosis  | 
nriust  be  made  from  the  signs  that  may  be  elicited  during  the  course 
of  the  possible  pregnancy-     In  normal  cases  the  presencse  of  the  \ 
f etvia  in  the  uterus  is  positive  proof  of  the  pregnancy ;  but  the  woman 
may  be  pregnant  and  still  have  no  fetus  in  her  womb.     The  fettia 
may  be  in  the  abdominal  cavity:  aa  in  some  of  the  extrauterine  preg- 
nancies; or  the  fetus  may  have  undergone  sueh  morbid  changes 
to  make  the  usual  fetal  structures  indistinguishable:  as  in  the  hyda- 
tidiform  mole;  and  yet  tJiere  can  be  no  doubt  as  to  the  previous  im- 
pregnation and  conception. 

2.  Prestiniptive  signs  in  general. —  In  normal  pr^^ancy  certain 
objective  signs  and  subjective  symptoms  are  regularly  present  on 
which  to  base  the  diagnoaia.  These  signs  may  be  divided  into  those 
which  give  presumptive  evidence  in  favor  of  the  pregnancy 5  and 
those  which  afford  positive  proof  of  its  presence.  The  presumptive 
signs  may,  in  general^  be  classified  aa  those  depending  on  (1) 
changes  in  the  uterus  itself  j  (2)  changes  in  the  breasts;  (3)  sympa- 
thetic changes  in  the  rest  of  the  body.  The  positive  signs  are  demon- 
strations of  the  presence  of  the  fetus, 

3.  SnpprcMion  of  the  menses. —  Beginning  with  l^e  changes  in  the 
uterus,  we  note  first  the  cessation  of  the  menses;  normally,  during 
both  pregnancy  and  the  aubsequent  lactation ;  but  suppression  of  tiie 
menaes  for  a  single  period  may  be  due  to  various  other  causes;  for 
example,  scarlet  fever;  acute  rheumatism;  slight  disturbance  of 
general  health,  and  emotional  disturbances.  Longer  periods  of  sup- 
pression may  be  due  to  greater  constitutional  disorders;  such  as 
typhoid,  nephritis,  tuberculosis,  anemia,  diabetes,  nervous  disturb- 
ances, et  cetera.  In  the  later  years  of  a  woman's  life  the  menopause, 
which  sets  in  with  the  omissioii  of  the  regular  monthly  periods  for 
one  or  more  months,  might  eaaily  be  mistaken  for  a  possible  preg* 
nancy. 

Again,  the  menses  may  continue  during  the  first  few  months  of 
pregnancy,  or,  if  there  is  not  a  true  menstrual  flow,  there  is  at  least 
something  which  is,  by  the  laity,  easily  mistaken  for  it;  as  in  the 
case  of  an  abortion  at  the  end  of  the  fourth  or  fifth  week.  Excep- 
tional cases  are  reported  where  there  have  been  monthly  discharges 
a>ntinuing  throughout  the  whole  period  of  pregnancy.^  Hence,  the 
presence  of  the  menses  cannot  be  taken  aa  proof  of  the  absence  of 
pregnancy. 


■  Obatetrke,   \mz,  p.   154* 
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On  the  other  hand,  pregnancy  may  begin  in  a  period  when  the 
meoies  are  ab^nt  from  acme  cause  or  other;  as^  during  lactation, 
which  is  very  commonly  the  caae ;  or  in  a  girl,  before  the  menses  have 
been  established  ;^  or  in  old  women,  after  the  menopause  has  appai^ 
eaUy  aet  in.*  In  these  cases  it  is  needless  to  say  that  the  absence  of 
the  inenstnial  periods  gives  no  clue  as  to  the  existence  of  pregnaney. 
Hence,  although^  under  ordinary  circumstances^  the  cessation  of 
the  menses  is  a  sign  of  considerable  importance,  and  is,  in  the  ma- 
jority of  instances,  the  first  sign  of  existing  pregnancy  noted  by  the 
woman,  yet  it  cannot  be  taken  as  at  all  a  positive  sign. 

4  Enlargement  of  the  abdomen. —  Enlargement  of  the  abdomen, 
due  to  the  increasing  size  of  the  uterus,  generally  becomes  apparent 
at  the  end  of  the  third  month,  when  the  uterus  rises  out  of  the  pelvis. 
The  increase  in  size  is  gradual,  and  at  a  fairly  definite  rat©  during 
the  first  eight  and  a  half  months,  till  the  uterus  reaches  its  maximum 
«i£e  with  its  fundus  at  the  ensiform  cartilage*  This  gradual  increase 
in  size  of  the  abdomen  is  very  suggestive  of  pregnancy,  especially 
when  it  is  associated  with  the  uterine  mass  of  pyriform  shape,  the 
base  of  the  mass  being  towards  the  thorax.  With  the  enlargement  of 
the  uterus  and  the  consequent  stretching  of  the  abdominal  walls, 
there  are  formed  in  the  skin  the  strisB  which  give  it  a  peculiar  appear* 
anoe,  not  diagnostic  of  pregnancy,  but  very  suggestive  of  it  En- 
largement of  the  abdomen  may  he  due  to  numerous  other  causes  be- 
mdm  pregnancy,  such  as  a  distended  bladder,  ascites,  pelvic  tumors, 
and  eweu  flatus  in  the  intestines;  some  of  which  may  even  follow 
approximately  the  usual  rate  of  growth  of  the  pregnant  uterus, 

6,  Ehythmical  contractioiis. —  In  the  gravid  uterus  there  are  r€^* 
lar^  rhythmical  contractions,  which  occur  about  every  twenty  min- 
tit^>  and  may  be  felt  from  the  time  when  the  uterus  rises  out  of  the 
pelvis  iiuttl  lahof,  and  are  considered  as  positive  as  any  sign  afforded 
by  the  iDother.  Winter  in  his  Lehrbuch  der  Gynakologischen  Diag- 
n(9fltik,  p.  170,  quotes  a  case  of  doubtful  diagnosis,  in  which  the  ques- 
tion was  settled  on  this  one  symptom  of  rhythmical  contractions; 
and  where  the  emptying  of  the  uterus  a  few  days  later  proved  the 
prignaneyr  but  the  presence  of  a  blood-mole  in  place  of  a  normal 


•  Dr.  Gregory,  of  Missouri,  relate  the 
■«*  of  a.  wotnan  who  hud  six  living 
ehnctreiif  lUid  had  never  menstruated. 
l>r,  GUlctle  cctrnmuniimted  ta  the  Soei^tf 
d*l^nlaticin  de  PafU  the  ea»e^  of  a 
Wtmtm  thirty -five  year»  of  age,  who  had 
wmwtx  nimstruated  or  had  mjij  vicarious 


discharge.  See,  also,  oas^^s  reported  In 
thf*  Am.  Jour>  of  Med.  Scienees,  April, 
1844;  l^anceU  Sept.  1863,  p.  20«;  and 
Montgomery;  Signs  and  Symptom*  of 
Pregpiiucy.   2d   ed,»   p.   77. 

'  N\  Am.  Med.  and  Surg.  Joorn.^  Vol, 
L,  p.  741.     Se«  I  lei,  pott. 
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fetus*  But  even  this  sign  may  occur  in  other  oonditiotis  of  the 
uterus.* 

6.  FfiendocyeaiA, —  There  are  recorded"*  a  number  of  cases  where 
enlargement  of  the  ahdomeUj  together  with  some  of  the  other  signs 
of  doubtful  value,  and  the  firm  belief  of  the  woman  in  her  pregnancy, 
have  deceived  the  physicians  so  completely  that  operations  have  been 
X>erformed  for  the  removal  of  the  ehild ;  then^  when  the  abdomen  was 
opened,  nothing  was  found  but  the  intestines  distended  with  gas* 
These  eases  of  pseudocyesis  show  clearly  how  misleading  are  the 
presumptive  signs  of  pregnancy,  no  matter  how  oertain  they  may 
seem  to  be. 

7*  Discoloration  of  linca  alba. —  Associated  with  the  enlargement 
of  the  abdomen  there  is  frequently  a  brown  discoloration  of  the  linea 
alba,  beginning  at  the  pubes^  and  ascending  toward  the  ensiform 
cartilage  with  the  rise  of  the  uterus*  But,  like  the  enlargement  of 
the  abdomen,  this  pigmentation  may  be  due  to  many  other  causes, 
and  is  of  even  much  less  value,  because  dependent  upon  the  general 
pigmentation  of  the  body, 

8,  PromiEenee  of  nmbiliciu. —  The  relative  height  of  the  umbil- 
icus, relatively  depressed  in  the  early  months^  and  protruding  in  the 
later  monthaj  liaB  alao  been  considered,  but  is  of  practically  no  value, 

9.  Cervix  and  lower  uterine  changes, — vaginal  flattening ;  aterm  ante- 
flexion; cervix  softening;  Hegar's  sign, — As  pregnancy  advances,  cer- 
tain changes  take  place  in  the  cervix  and  lower  portion  of  the  uterus, 
which  are  of  much  importance  in  diagnosis.  First,  as  the  uterus  in- 
creases in  weight,  it  descends  in  the  pelvis,  making  the  cervix  to 
come  nearer  to  the  vaginal  outlet,  the  uterine  end  of  the  vagina  appar- 
ently to  flatten  and  the  uterus  to  become  anteflexed.  This  condition 
last^  until  the  third  or  fourth  month,  when  the  uterus  rises  out  of  the 
pelvis,  becomes  palpable  from  the  abdomen,  and  will  be  found  to 
have  lengthened  the  vagina.  Along  with  this  rise  out  of  the  pelvis, 
changes  in  the  consistency  of  the  cervix  becotne  definitely  apparent 
The  normally  cartilaginous,  hard  cervix  becomes  softer,  the  soften- 
ing beginning  in  the  region  of  the  external  oa  during  the  second 
month,  and  involving  the  whole  cervix  at  the  end  of  pregnancy. 
There  is  also  a  softening  and  thinning  of  the  lower  segment  of  the 
body  of  the  uterus  going  on  at  the  same  time ;  but  this  softening  of 
the  lower  uterine  segment,  which  is  nearly  characteristic  of  preg- 
nancy, goes  on  more  rapidly  than  the  softening  of  the  cervix.     The 
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tofteuiDg  of  the  lower  uterine  segment  gives  the  condition  on  which 
Hegar^s  sign  is  based^  determinable  in  the  second  month^  according 
to  Williajna.*  When  the  attempt  is  made  to  palpate  the  body  of  the 
QteruB  bimannallj,  with  the  vaginal  fingers  in  the  posterior  fornix 
and  the  abdominal  fingers  in  front  of  the  uterus  (so  that  the  cervix 
lies  between  the  fingers  of  the  two  hands),  the  cervix  seems  to  be 
eoiirelj  separate  from  the  body  of  the  uterus^  and  the  lower  segment 
of  the  uterus  is  not  felt-  This  Hegar's  sign  is  one  of  the  moat  char- 
acteristic of  the  early  signs  of  pregnancy,  and  is  of  great  importance.^ 

10,  Quickening, —  With  the  development  of  the  fetus,  there  comes 
in  the  fifth  month,  usually,  what  is  called  '^quickening:"  when  the 
mother  first  feels  the  movements  of  the  child  inside  of  her.  This 
aymptom  was  formerly  given  much  weight,  because  at  that  time  the 
child  was  supposed  to  receive  its  spiritual  nature^ — to  become 
animata*  Such  ideas  have  now  become  entirely  obsolete  in  the  scien- 
tific world.  The  time  of  perfecting  the  child  is  at  its  c»nceptioiL 
After  that^  in  all  ways,  it  is  merely  a  question  of  growth  and  develop- 
ment The  time  of  quickening,  however,  is  still  of  some  importance 
in  reckoning  the  duration  of  pregnancy  in  cases  where  conception 
occurs  during  a  period  of  suppressed  menses.  Then  we  can  count 
horn  the  quickening  as  though  it  occurred  in  the  fifth  month.  But 
here,  again,  the  value  of  the  statement  must  be  weighed  carefully,  as 
there  is  no  way  of  proving  that  the  movements  felt  by  the  mother 
are  thof«  of  the  child. 

11,  Genital  coloring. —  Another  sign  due  to  the  development  of  the 
genital  tract  under  the  iufluenoes  of  pregnancy  is  the  permanent 
congestion  of  the  vagina  and  external  organs.  These  assume  a  pe- 
e^tar  bluish  or  violet  color,  and  at  the  same  time  become  soft  and 
velvety  to  the  touch,  while  their  mucous  secretion  is  greatly  in* 
creased  in  quantity.  These  signs  are,  however,  of  only  slight  value ; 
the  difference  in  color  being  only  a  slight  one,  and  the  same  color 
l^ing  also  produced  by  other  changes  causing  congestion  of  this  part 
of  the  body. 

12,  Kiettein. —  The  presence  of  a  peculiar  formation  in  the  urine, 
— kiestein, — to  which  formerly  considerable  importance  was  at- 
tadied,  is  also  being  relegated  to  the  past,  as  of  no  importance,  since 
it  does  not  occur  in  all  cases  of  pregnancy,  and  does  occur  in  non- 
pn^nmnt  women,  and  also  in  men.^ 
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18.  diaufei  ia  tlie  breasts. —  Among  the  most  important  aigna  of 
pfegiiancj  are  the  progressive  changes  in  the  breasts.  There  Is  a 
steady  increase  in  their  size,  which  first  hecomos  evident  in  the 
.second  month.  With  this  there  is  an  increase  in  the  gland  tissue  of 
the  breast,  which  become  firm  or  knotty,  and  somewhat  tender. 
The  superficial  veins  become  more  and  more  prominent,  and  with 
the  marked  increase  in  size,  striae  appear  in  the  skin  over  them, 
similar  to  the  sta-iie  in  the  abdomen.  The  new  ones  are  of  a  pinkish 
hue  or  sometimes  of  a  bluish  red,  those  of  previous  pregnancies 
being  of  a  silvery  color.  The  pigmentation  of  the  breasts  is  also 
deepened,  especially  that  in  the  nipple  area.  The  nipples  themselves 
become  more  ^sily  erectile.  Around  the  primary  areola  of  the 
nipple  there  develops,  usually  about  the  middle  of  the  pregnancy,  a 
secondary  zone  of  pigmentation,  the  secondary  areola^  in  which,  as 
well  as  in  the  primary  areola,  the  tubercles  of  Montgomery  appear. 
The  secretion  of  colostrum  becomes  evident  in  the  third  or  fourth 
month,  and  of  milk  in  the  last  month.  The  value  of  these  breast 
signs  is  conaiderable,  and  yet  not  positive;  for  the  secretion  of  milk 
or  colostrum  may  be  set  up  by  diseases  of  the  uterus  and  ovaries,  or 
even  by  local  stimulation  of  the  breasts*  In  the  American  System 
of  Obstetrics*  there  is  an  account  of  a  girl  eight  years  old,  who 
Rickled  her  small  brother  for  one  month ;  and  references  may  be  had 
also  to  women  past  the  menopause,  who  have  nursed  infants*  Even 
more  surprising  are  the  cases  recorded  of  men  who  have  suckled 
infants.  The  common  occurrence  of  milk  in  the  breasts  of  babies 
soon  after  birth  is  scarcely  enough  to  the  point  to  need  comment 
The  changes  taking  place  in  the  areoke,  that  is,  the  pigmentation  and 
development  of  the  tubercles  of  Montgomery,  are  of  perhaps  greater 
value;  but  they,  too,  occur  in  diseases  of  the  uterus,  or  ovaries,  or 
breasts.  Hence,  they  are  not  positive  signs,  though  some  authors 
consider  that  the  true  changes  in  the  breasts  of  pregnancy  can  be 
differentiated  from  those  of  disease,^** 

14.  Sympathetic  changei, — morning  nansea,  mental  derangements, 
et  cetera. —  The  third  class  of  presumptive  signs  are  the  very  uncer- 
tain sympathetic  changes;  such  as  the  morning  sickness  of  the  early 
months,  the  derangements  of  appetite,  abnormal  cravings  for  food, 
and  disgust  for  the  ordinarily  tasty  dishes,  salivation,  with  its  loos- 
ening of  the  teeth,  changes  in  the  mental  characteristics  and  tempera- 
ment of  the  woman^  ei  cetera.  All  of  these  are  extremely  variable  in 
their  occurrence,  and  of  no  legal  value. 
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16*  Poiiti¥e  changes  in  general. —  The  positive  diagnosis  of  preg- 
nancy depends  on  the  demonstration  of  the  existence  of  the  products 
of  conception.  In  the  normal  cases  the  presence  of  the  fetus  can 
usually  be  proved  after  the  fifth  month  by  what  are  called  the  posi- 
tive Bigns  of  pregnancy ;  namely : 

1.  Palpatioti  of  the  fetal  outJine. 

2.  Feeling  the  fetal  movements. 

3.  Hearing  the  fetal  heart*beats. 

10.  Fetal  outline,—  In  the  later  half  of  the  pregnancy  it  is  usually 
possible,  either  by  abdominal  or  vaginal  palpatioBj  to  feel  the  parts 
of  the  fetus,  and  map  out  its  outline  in  the  abdominal  cavity*  Other 
maaaea  in  the  abdomen  may  be  mistaken  for  isolated  parts  of  the 
child,  but  when  the  whole  outline — head,  breach,  back,  and  extremi- 
ties— are  all  clearly  felt,  as  is  not  infrequently  possible,  especially 
near  tenn,  there  is  no  other  condition  which  can  be  mistaken  for 
pregnancy. 

17.  Pauive  fetal  moTements, — baUottememt, —  From  the  fourth  to 
the  eighth  month,  on  bimanual  palpation  of  the  uterus,  the  fetus  can 
be  felt  floating  in  the  liquor  amnii ;  and  when  knocked  away  from  the 
palpating  finger  in  the  vagina,  by  a  quick  movement  of  the  wrist, 
and  then  allowed  to  resume  its  former  position,  the  fetua  will  be 
felt  to  drop  back  and  strike  the  finger  again.  This  sign^  called  bal- 
lottement,  may  also  be  obtained  in  the  later  months,  with  the  two 
hands  on  the  abdomen,  when  the  fetus  will  be  felt  to  sink  on  the 
quick  pressure,  and  return  against  the  hand  again.  The  fetus  must 
be  differentiated,  on  the  one  hand,  from  a  stone  in  the  bladder  full 
of  urine,  and,  on  the  other  hand,  from  a  pedunculated  mass  in  the 
abdomen  distended  with  ascitic  fluid  j  but  this  distinction  is  not  diffi- 
cult if  alt  the  possibilities  are  kept  in  mind. 

18*  Active  fetal  movements. —  In  addition  to  these  passive  move- 
ments of  the  fetus,  after  the  fi.fth  month  the  active  movements  of  the 
child  can  usually  be  felt  as  it  kicks  against  the  abdominal  walL 
The^  movements,  too,  are  at  times  thought  to  be  felt  when  really 
the  mother  or  the  examiner  is  feeling  the  muscular  movements  of 
the  mother^B  abdomen  or  the  peristaltic  movements  inside  of  the  ab- 
domen. But  so  long  as  there  is  any  question  on  the  point,  the  sign 
cannot  be  said  to  have  been  elicited. 

19.  Fetal  heart  sonnds, — umbilical  souffle,  et  cetera. —  In  the  fifth 
month,  too,  the  characteristic,  well-established  sign  of  the  fetal 
heart-beat  becomes  audible;  best  knowTi,  perhaps,  because  most  easily 
determined;  as  it  needs  little  skill  to  hear  the  distant  tic-tae  of  the 
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fetal  heart,  and  count  its  beats,  about  ome  hundred  aud  forty  per 
minute.  There  are  several  other  soiinds,  hDWever,  for  which  it  should 
not  be  mistaken.  The  umbilical  soi]£3e^  a  soft,  whistling  aound^ 
ayncbronous  with  the  fetal  heart,  and  probably  due  to  obstruction  in 
tie  circulation  in  the  umbilical  cord,  therefore  equally  character- 
istic of  pregnancy  j  the  lub-dup  of  the  maternal  heart,  which  normal- 
ly occurs  about  aeventy-two  times  per  minute,  hence,  easily  digtic- 
guished  from  the  more  rapidly  beating  fetal  heart;  the  uterine 
souffle^  a  softj  blowing  sound,  synchronous  with  the  maternal  heart, 
heard  often  during  pregnancy  and  in  some  other  uterine  conditions ; 
the  bruits  sometimes  heard  over  the  abdomen  in  some  blood  and 
vascular  diseases  of  the  mother,  and  synchronous  with  the  mother's 
pulse;  and  the  irregular  sounds  caused  by  the  fetal  movements, 
peristalsis  in  the  mother^s  abdomen,  et  cetera^  which  could  scarcely 
be  confounded  with  the  rhythmical  fetal  heart  sounds. 

20,  Smnmary  of  positive  ai^s. —  When  any  one  of  these  positive 
signs  is  clearly  obtained,  the  diagnosis  of  pregnancy  is  established 
beyond  doubt  But  the  active  fetal  movements  and  the  fetal  heart 
sounds  arcj  of  course,  absent  after  death  of  the  fetus  in  utero,  so  that 
the  absence  of  these  signs  can  not  exclude  pregnancy,  and  the  palpa- 
tion of  the  fetal  parts  might  be  the  only  one  of  these  positive  signs 
present  in  a  case  where  there  ia  no  doubt  of  the  existence  of  a  fetus 
in  utero. 

2L  Abnormal  pregnancies  in  general. —  In  the  not  uncommon  ex- 
trauterine pregnancies,  and  in  other  abnormal  products  of  conoeptio^^ 
where  the  fetus  inside  the  uterus  is  represented  by  a  bloody  or  a 
hydatidiform  mole,  tlie  absence  of  a  fetus  from  tlie  uterus  does  not 
preclude  the  possibility  of  pregnancy.  In  fact,  all  the  positive  signs 
of  pregnancy  may  be  absent  after  the  period  when  they  are  regularly 
found,  and  yet  prove  merely  the  absence  of  a  normal  pregnancy. 

22.  Hydatidiform  moles,  etc. —  In  the  cases  of  degeneration  of  the 
fetus,  and  the  formation  of  a  fleshy,  a  bloody,  or  a  hydatidiform  mole 
(when,  of  course,  the  positive  signs  are  all  absent),  the  diagnosis 
depends  on  the  demonstration  of  the  existence  of  these  peculiar 
products  of  conception*  That  diagnosis  can  be  made  only  with  cer- 
tainty by  the  gross  or  microscopical  examination  of  these  products  in 
whole  or  in  part,  taken  from  the  uterus. 

23*  Extrauterine  pregnancy* — In  the  cases  of  extrauterine  preg- 
nancy, where  the  fetus  has  its  nidus  outside  of  the  uterine  cavity, 
the  normal  signs  of  pregnancy,  due  to  the  changes  in  tlie  size  of  the 
titerus,  are  greatly  modified;  the  maximum  size  being  that  of  about 
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two  or  three  months  pregnancy  under  normal  conditions.  Those 
doe  to  the  changes  in  the  signs  of  the  cervix  and  vagina  are  not  so 
regularly  developed;  but  the  breast  changes  are  developed  in  their 
usual  course.  In  tiie  later  months  of  the  pregnancy,  if  not  dis- 
turbed, it  is  possible  to  identify  the  fetal  parts  and  hear  the  fetal 
heart  sounds  in  the  abdominal  cavity  outside  of  the  uterus.  But, 
as  a  rule,  these  abnormal  cases  terminate  before  that  period  of  devel- 
opment In  the  cases  terminating  before  the  time  for  labor,  if  the 
mother  survive,  and  no  medical  attention  be  given,  retrogressive 
changes  may  ti^e  place.  In  these  early-ended  cases,  absolute  proof 
of  the  pregnancy  could  be  obtained  only  through  a  surgical  opera- 
tion, or  the  examination  of  the  decidua,  if  it  be  expelled  from  the 
uterus,  though  the  diagnosis  might  be  perfectly  satisfactory  to  the 
medical  man  without  such  evidence.  An  extremely  interesting  case 
in  connection  with  these  extrauterine  pr^nancies  is  described  by 
Winter.' '  A  woman,  after  a  single  abortion,  remained  sterile  for 
eight  years.  Then  there  came  a  period  of  suppression  of  the  menses 
for  five  months  till  she  felt  the  child  kicking  within  her,  and  an  in- 
creasing size  of  her  abdomen.  In  the  ninth  month  development 
ceased  and  retrogression  began  and  continued  for  five  years.  At 
the  end  of  that  time  she  was  operated  upon  for  abdominal  symptoms 
and  the  previous  diagnosis  of  extra-uterine  pr^nancy  confirmed 
by  finding  the  remains  of  the  fetus  and  placenta.  This  shows  the 
possibility  of  pr^nancy  in  an  a  priori  imlikely  case,  where  the  diag- 
nosis was  made  in  spite  of  the  empty  uterus,  and  the  passing  of  the 
time  for  labor  without  the  birth  of  tiie  child ;  and  yet  the  operation, 
five  years  later,  left  no  doubt  of  the  pr^nancy. 

24.  Summary. — To  summarize,  we  see  that  the  positive  diagnosis 
of  existing  pr^nancy  can  be  made  only  in  the  second  half,  and  then 
by  the  demonstration  of  the  existence  of  the  fetus  by  the  three  posi- 
tive signs:  the  fetal  outline,  the  fetal  movements,  and  the  fetal 
heart^beats;  that  in  the  early  months  the  diagnosis  may  be  made 
with  great  probability,  based  on  the  presumptive  signs ;  the  most  im- 
portant of  which  are  the  rhythmical  contractions  of  the  uterus, 
Hoar's  sign,  and  the  changes  in  the  breasts;  that  the  refutal  of  a 
charge  of  pregnancy  cannot  be  made  even  if  there  is  no  fetus  in  the 
uterus,  because  the  possibilities  of  an  extrauterine  pr^nancy  or 
uterine  mole  must  be  excluded.  And  this  can  be  proved  only  by  the 
examination  of  the  uterine  contents  or  the  nidus  of  the  extrauterine 
fetus. 

"  Whiim,  Gynikol.  Diag.,  p.  94. 


It  PRB6NANCT  AND  INFANTIGIIS.  [I  25 

25.  Poit-mortem  diagnosii. —  After  death  the  diagnosis  can  be  de- 
termined beyond  question^  if  the  pregnancy  has  advanced  even  a  few 
dajSy  bj  the  finding  of  the  products  of  conception  in  ovary,  tube, 
abdominal  cavi^,  or  uterus.  Though  the  difficulty  increases  the 
shorter  the  duration  of  pr^pancjy.  ^ 
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M.  Signs  in  objects  discharged  from  ntems. —  The  question  as  to 
'whether  or  not  a  woman  has  ever  been  pregnant  deserves  the  same 
attention  as  that  as  to  whether  she  is  pregnant  at  the  time  of  exami- 
nation. But  the  marks  of  the  pr^nancy  do  not  always  remain  to 
settle  the  question.  If  the  fruits  of  conception  can  be  examined^  that 
win  prove  the  diagnosis ;  but  imless  seen  at  the  time  of  emptying  the 
uterus,  these  products  are  generally  wanting.  In  the  objects  dis- 
charged from  the  uterus,  we  must  distinguish  as  fruits  of  conception 
tiie  fetus  and  the  moles;  and  exclude  blood  dots,  polypi,  and  the 

membrane  of  membranous  dysmenorrhea.    The  fetus  is  easily  recog- 
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nized  after  the  first  few  weeks,*  The  bloody,  or  carneous^  moles  are 
blood  clots  forming  between  the  chorion  and  the  wall  of  the  uterus^ 
and  may  be  either  organized  into  fibrous  tissue,  or  still  remain  blood 
dot  The  hydatid  mole  is  a  cjBtie  degeneration  of  the  chorionic 
villij  appearing  as  a  vast  number  of  cysts.  The  blood  dots  or  the 
firmer  mass  of  a  uterine  polyp  could  scarcely  be  mistaken  for  a 
product  of  conception.  The  membrane  of  certain  cases  of  dysmen- 
orrhea resembles  an  early  ovum ;  but  the  history  of  the  cases  in  the 
two  instances  would  be  entirely  different,  and  a  microscopical  exam- 
ination of  the  membrane  would  settle  the  question  beyond  doubt  by 
the  absence  of  the  chorionic  villi  from  the  dysmenorrhea  membrane, 
27*  Bi^s  remaliLlng  la  womaii. —  The  signs  remaining  in  the  wo- 
man depend  upon  the  changes  produced  in  her  body  by  the  preg- 
nancy ;  and  if  that  state  com^  to  an  end  in  the  early  months^  before 
any  marked  changes  have  taken  place,  there  may  remain  notbitig  to 
prove  the  previous  state  except  slight  increase  in  the  sIeg  of  the 
uterus,  and  the  changes  in  its  endometrium.  Similarly  in  the  cases 
of  uterine  mole  and  ectopic  pregnancy:  after  a  few  days  nothing 
may  remain  that  can  be  demonstrated  on  the  living  woman  to  prove 
the  pregnancy,  though  by  curettage  of  the  somewhat  enlarged  uterus 
it  may  be  possible  to  find  some  of  the  decidual  cells  in  the  mucosa, 
which  appear  early  in  the  pregnancy ;  and  by  a  post-mortem  examin- 
ation it  might  be  possible  to  demonstrate  the  development  of  the 
corpus  luteum  of  pregnancy. 

IL  After  seoofi>-half  aboktioh  aih)  ulbor  at  tb&m. 
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28.  In  general. — On  the  other  hand,  if  the  pregnancy  continues 
into  the  second  half j  it  leaves  certain  traces^  depending  for  their  dia* 
tinctness  on  how  near  to  term  the  pregnancy  has  continued,  they  being 
most  clearly  marked  after  labor  at  term.  These  signs  appearing 
after  labor  near  term  may  be  classified  as  temporary^  those  whidi 
last  only  for  a  few  days  after  labor;  and  persistent,  those  which  con- 
tinue  for  years  to  show  the  previous  pregnancy. 

29.  Temporary  signt  in  general — Of  the  temporary  signs  there  is, 
first  of  allj  the  general  condition  of  the  patient  immediately  after 
labor,  marked  by  the  exhaustion,  the  warm,  perspiring  skin,  and 
possibly,  the  slow  pulse.  The  abdominal  wall  is  lax  and  shows  the 
striee  of  the  recent  distention* 

30.  Breaits. —  The  breasts  show  the  changes  from  the  virgin  oon- 
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ditioo,  produeed  by  the  pregnaneyj  as  described  under  the  diagnoisid 
of  existing  pre^ancj,'  For  the  firat  day  or  tM'^o  after  labor  at  term 
the  secretion  of  the  breasU  is  scanty,  thin^  watery;  contains  the 
ooloatrum  oorpuscles^  and  has  the  characteristic  composition  of  colos- 
trum,* On  the  third  or  fourth  day  the  breasts  become  somewhat 
more  tenae^  tender,  and  the  colostrum  begins  to  give  place  to  the 
whitish  milk  secretion,  though  the  colostrum  corpuscles  may  be  iden* 
rifled  in  the  milk  until  the  ninth  or  tenth  day.  As  the  milk  secretion 
increases,  the  breasts^  if  relieved  of  their  secretioB,  become  soft  and 
pliable,  and  produce  steadily  increasing  quantities  of  milk  for  sev- 
eral months.  If  not  emptied^  the  breasts  tend  to  become  hard,  lumpy ^ 
painful,  and  caked.  Either  secreting  or  caked  breast  is  characteristic 
of  the  active  mamma*;  but,  as  we  saw  in  the  signs  of  existing  preg- 
nane,* this  condition  may  be  produced  by  other  conditions  besides 
prognancy,  and  therefore  is  not  a  positive  sign  of  recent  delivery, 
although  extremely  suggestive. 

SI,  Parturient  canaL —  The  parturient  canal  shows  evidences  of 
the  passage  of  the  child.  For  the  first  few  days  the  vulva  is  gaping, 
the  vagina  relajced  and  very  capacious,  even  admitting  the  entire 
band  through  the  cervix  and  into  the  uterine  cavity  on  the  first  day. 
The  parts  are  likely  to  be  covered  with  blood,  vernix  caseosa,  and^ 
perhaps,  with  meconium.*  The  secretion  from  them,  especially  from 
the  uterus,  is  very  profuse*  Gradually  they  contract,  approximating 
their  previous  siae,  and  the  cervix,  which  is  the  most  satisfactory 
guide,  becomes  firmer ;  for  a  few  days  admits  two  fingers ;  at  the  end 
of  the  &Tsi  week,  one  finger ;  and  at  the  end  of  two  weeks  admits  the 
end  of  one  finger  with  difficulty.  It  is  not  completely  closed  for  two 
months. 

32.  Utcnu. —  The  uterus,  immediately  after  labor,  contracts  down 
to  about  12  centimeters  above  the  symphysis  pubis;  then,  as  involu- 
tion  goes  on,  the  uterus  contracts  tiU,  usually  on  the  sixth  day,  it  is 
4  to  5  centimeters  above  the  pubes,  and  towards  the  end  of  the  second 
wia^  the  fundus  sinks  behind  the  symphysis. 

3S.  LooMa.^ — The  most  distinctive  sign  of  recent  delivery  is  the 
lo^ial  discharge*  from  the  interior  of  the  uterus.  For  the  first  thrm 
of  four  days  it  is  largely  of  blood,  with  some  mucus,  alkaline  in  re- 
lation, and  having  an  odor  which  is  characteristic.     It  contains  the 
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breaking  down  elements  of  the  remaining  uterine  contents;  bits  of 
the  placenta  and  membranes,  if  any  have  been  left  behind,  and  the 
remnants  of  the  deeidua,  which  can  be  identified  under  the  micro- 
scope* After  three  or  four  days  the  lochia  becomes  thinner,  paler, 
and  less  in  quantity;  after  the  tenth  day  it  becomes  more  mucoid  and 
opaque^  and  then  gradually  disappears.  It  can  generally  b©  ideo- 
tified  as  a  milky  discharge  for  two  or  three  weeks, 

34.  Permanent  ligni  in  general, —  There  are  a  few  signs  that  re- 
main permanently.  The  relaxed  abdominal  wall  retains  its  striie, 
and  the  breasts  retain  their  striae.  After  a  few  weeks  the  fresh  ' 
pink  strise  become  silvery.  Both  have  only  presumptive  value.  In 
the  parturient  canal  are  the  signs  which  are  generally  considered 
to  have  permanent  positive  significance, 

36.  Parturient  canal. —  The  hymen,  which  may  have  been  slightly 
lacerated  before  delivery,  is  destroyed  and  represented  by  the  tags 
of  mucous  membrane  called  the  carunculffi  myrtiformes*  Yet  Budtn 
reports  a  case^  where,  after  labor,  the  hymen  showed  scarcely  more 
injury  than  the  lacerations  due  to  coitus.  The  destruction  of  the 
fourchette,  and  the  laceration  of  the  perineum  are  frequently  found, 
and  when  found  are  almost  equally  diagnostic  of  delivery,  if  trau- 
matism (as  by  vaginal  operations  on  the  uterus)  can  be  excluded. 
Lacerations  of  the  cervix  are  still  more  characteristic,  changing  the 
oval  oa  tincse  of  the  virgin  to  tiie  transverse  slit  of  the  parous  woman. 
When  large  lacerations  have  been  made  their  scars  are  still  more 
characteristic  The  size  of  the  uterus  is  also  changed  by  pregnancy 
from  a  small  virgin  uterus  to  the  uterus  of  the  multipara,  which  is 
usually  about  one  third  larger.  Exceptionally  the  uterus  is  not  in- 
creased in  size  after  childbirth.  Similar  changes  might  be  produced 
in  the  uterus  by  disease  and  operation,  but  very  great  probability  of 
a  previous  pregnancy  can  be  stated  on  the  evidence  obtained  from  the 
uterus  some  time  after  delivery;  though  the  temporary  signs— the 
great  laxity  of  the  parturient  canal  and  the  uterus,  the  presence  of 
colostrum  in  the  breasts,  and  the  lochial  discharge  from  the  uterus — 
give  the  only  absolutely  positive  proof  of  the  previouB  pregnancy 
which  can  be  obtained  without  a  postrmorbem  examination  of  the 
organs,  or  an  operation  on  the  pelvic  organs. 

HI.    POST-MOKTEM  EXAMlNATlOlTa. 

36.  Temporary  signi  in  general.— If  the  woman   is  dead  and   a 
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post-mortem  examijiatioii  is  possible,  further  and  conclusive  ovidenoe 
may  be  obtaiDed,  In  addition  to  the  evidenoe  obtainable  during  life, 
the  exaiBitiation  of  the  ovaries  and  uterus  may  now  be  made  more 
doeely.  In  tie  first  few  days  after  labor  the  lacerations  in  the 
vagina,  the  iDcreased  size  and  weight  of  the  uterus,  the  lax,  wrinkled 
peritoneum  covering  it,  the  hypertrophied  muscular  wall  undergoing 
retrograde  changes  distributed  uniformly  throughout  the  upper  seg- 
ment of  the  uterus  (as  shown  unmistakably  by  the  aid  of  the  raicro- 
Boope)|  the  tortuous  blood  vessels  of  the  utenis,  and  the  condition  of 
the  mucous  membrane,  all  bear  incontrovertible  proof  of  the  previous 
state.  Perhaps  the  most  important  of  all  is  the  condition  of  the 
mueoua  membrane,  which  shows  the  irregular  surface  of  the  detached 
decidua^  and  at  the  site  of  the  previous  attachment  of  the  placenta 
an  elevated  area  about  10  centimeters  in  diameter,  with  many  throm- 
bosed vessels.  At  the  end  of  the  second  week  the  placental  site  ia 
still  blood*pigmented  and  elevated,  but  only  about  3  or  4  centimeters 
in  diameter. 

S7,  Corpus  Intenm, —  In  the  ovaries  during  pregnancy  there  is  de- 
veloped a  body,  the  corpus  luteum,  which  was  formerly  supposed  to 
be  characteristic  of  pregnancy,  but  has  since  been  proved  to  be  iden- 
tical in  origin  (from  the  ruptured  Graafian  follicle)  with  the  corpus 
luteum  of  menstruatloti.  Moreover,  not  merely  is  the  ori^n  of  the 
two  bodies  identical,  but  the  development  and  the  retrogression  in 
both  eases  follow  the  same  course.  The  only  well-established  differ- 
eooe  between  the  two  is  in  the  rate  and  degree  of  the  changes  taking 
place*  The  corpus  luteum  spurium  (of  menstruation)  reaches  its 
Toajdinum  size  in  eight  or  ten  days  and  then  begins  to  atrophy,  so 
that,  at  the  end  of  six  weeks,  it  is  merely  a  scar,  and  scarcely  to  be 
identified.  On  the  other  hand,  the  corpus  luteum  verum  (of  preg- 
HMoay)  develops  like  the  corpus  luteum  spurium  during  the  first 
ii«ek^  but  then  continues  developing  in  the  same  lines,  though  at  a 
mooli  dower  rate,  until  the  end  of  the  third  month  of  pregnancy, 
when  iioeaaes  to  grow,  and  begins  the  retrograde  changes  which  bring 
it,  at  die  end  of  the  ninth  month  of  pregnancy,  to  about  the  same  stage 
aa  the  corpus  luteum  spurium  at  the  end  of  its  third  week.  There 
wBemB  to  be  some  difference  of  opinion  as  to  the  size  attained  by  the 
morpuB  lutetim  verum*  Most  observers  are  content  with  saying  that 
it  18  distinctly  larger  than  the  false  corpus  luteum.  Longet  in  his 
Pbjaiologie  (Paris,  1850),  says  that  sometimes  the  corpus  luteum 
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veniin  is  larger  tlian  the  ovarj  itself.  On  the  other  hand,  Orth*  sayi 
the  true  are  seldom  larger  than  the  false^  and^  in  the  early  stages, 
the  true  are  the  smaller.  And  Kreia*  coiisidera  the  size  of  the  two  to 
be  practically  the  eamej  though  the  periods  of  development  of  the  two 
vary  eo  much.  He  descrihes  four  eases  at  the  end  of  pregnancyi 
one  at  290  days,  of  the  same  size  as  a  corpus  Inteum  spurimn  of  the 
twelfth  day;  and  three  between  the  270th  and  the  285di  days,  where 
the  development  represented  the  third  week  of  the  menstrual  corpus 
luteimi, 

Montgomery  giYes*^  a  table  of  measurements  of  true  corpora 
lutea  at  different  periods  of  pregnancy  which  gives  averages  as  fol- 
lows, the  measurements  being  taken  in  lines: 


Age. 

BiEe. 

Ag^ 

Sue. 

Few  dfly^ 

T.5  X  5 

7  monthi, 

6  6  X  4 

3  weeks, 

9      X  5 

8  monthtt 

T      X  3 

6   we^ki. 

10      x7.3 

9  monthi. 

6  4  X  4.1 

2   oionthi. 

8  6  X  5 

10  months^ 

4,5  X  4 

3  montho^ 

7  6  3C  6  8 

11  monthly 

4      z  3.6 

4  montha^ 

8.3  X  a  3 

12  montht, 

a       X  1.6 

5  luontht. 

7.5  X  5,6 

14  monthi^ 

S.6  %  2.6 

5  months, 

T      X  6.3 

18  monilii, 

1       X  2.6 

Oorail,"  in  an  article  on  the  histology  of  the  corpus  luteum,  dis- 
cusses the  appearance  in  abnormal  conditions  where  there  ia  an  ex- 
cessiye  congestion  of  the  pelvic  organs,  causing  a  congestion  of  the 
ovaries  similar  to  that  of  pregnancy,  and  he  finds  a  corresponding  in- 
crease in  eisse  of  the  corpus  lutetun.  In  one  case  he  found  two  cor^ 
pora  Intea  of  the  same  size,  very  largie,  in  the  same  ovary.  At  an- 
other operation  he  found  three  corpora  lutea  of  apparently  the  same 
age,  and  in  a  third  case,  four  corpora  lutea.  In  none  of  the  eases  had 
there  been  recent  fecundation  or  pregnancy*  In  conclusion  he  says: 
*'0n  n©  pent  distinguer  des  corps  jaunes  ainsi  hypertrophies  sons 
rinfluenoe  de  congestions  ovariennes,  de  eenx  de  la  grossesse/' 
Hence^  what  T^as  formerly  considered  the  sure  proof  of  pregnancy 
has  now  become  of  scarcely  any  legal  value,  though,  when  taken  in 
connection  with  the  other  findings  in  the  body,  and  when  examined 
during  certain  stages  of  pregnancy,  it  still  has  some  weight* 

38.  Permanent  si^s, — size  of  uterus. —  In  the  later  months  after 
pregnancy,  in  addition  to  the  persistent  signs  existing  in  the  living 
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^,  p,  AtO.  of  Pregnaney. 

'KreiK.  Arch,  t    Gynttk.,    LVIII.*  p.        "CorniK    Annnlea    dp     GynaecoL    «t 

411,   1899.  d'Obet«t.«  Lll.,  lS9d,  p.  S80. 


I  aai 


DIAGNOSIS  OF  PREVIOUB  PREGNANCY, 


19 


woman,  we  can,  in  the  post-mortem  examination,  find  several  diagnos- 
tic evidences.  The  parous  ntenas  has  a  weight  of  sixty,  seventy,  oi 
more  grams,  and  has  a  cervix  about  one  third  the  length  of  the 
OTgmii  the  virgin  uterus,  on  the  other  hand,  has  a  weight  of  only 
about  thirty  or  forty,  sometimes  as  much  as  fifty,  grams,  and  body 
and  cervix  are  of  practically  equal  length.  The  weight  of  the  organ 
varies  somewhat  with  the  individual,  but  the  general  fact  that  the 
virgin  uterus  is  distinctly  smaller  than  that  of  the  woman  who  has 
borne  children  holds  throughout,  with  the  exception  of  those  cases 
where  a  lactation  atrophy'^  is  developed.  This  lactation  atrophy  is 
a  hyperitivolution  of  the  uterus  that  takes  place  in  a  small  percentage 
of  nursing  women,  makes  its  appearance  in  about  the  third  month  of 
lactation,  and  cxtntinues  to  the  end  of  the  suckling  period,  after 
which  the  uterus  usually  regains  its  larger  size.  Rarely  is  the  lac- 
tation atrophy  persistent  after  weaning.  During  the  period  of 
atrophy  the  uterus  is  as  small  as  or  smaller  than  the  virgin  uterus.  At 
thfi  end  of  the  second  month  after  labor  the  mucous  membrane  of  the 
Btemfl  haa  regained  its  typical  nonpregnant  condition,  except  at  the 
placental  site,  whieJi  is  still  a  slightly  elevated,  pigmented  area,  1  or 
2  centimeters  in  diameter.  Even  for  aeveral  months  longer  the 
placental  site  can  be  identified. 

2B.  Fterine  walls.— The  walls  of  the  uterus  also  show  character- 
ifltic  changes.  The  thicknesa  of  the  w^alls  of  the  virgin  uterus  is 
about  10  to  15  millimeters,  while  in  the  parous  uterus  the  walla  are 
nearer  20  milliraeters  thick  In  the  walls  the  most  characteristic  ami 
important  change  is  found, — the  tortuous  blood  vessels  throughout 
the  uterus,  most  distinct  in  the  outer  portion  of  the  muscular  layer. 
After  labor  these  vessels  undergo  a  compensatory  endarteritis,  as  the 
blood  supply  to  the  uterus  decreases.  The  vessel  walls  become  thick- 
ened and  show  a  hyaline  degeneration.  This  change  persists  for 
years,  and  makes  the  diagnosis  of  a  previous  pregnancy  sureu 

IV.    MSXSTBUATION  VEBSUS  PEEOKAifaY. 

10.  In  general. — In  these  post-mortem  examinations  the  condition 
of  the  uterus  after  a  recent  menstruation  simulates  somewhat  that 
of  the  uterua  two  or  three  months  post  partum ;  but  after  menstrua- 
rion  the  increase  in  size  and  weight  is  due  to  the  thickening  of  the 
tnncosa,  not  the  muacularis*  The  site  of  the  placenta,  the  enlarged^ 
tortuous  vessels,  and  the  lacerations  of  the  cervix  are  also  evidences 
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of  the  previoua  pregnancy.  lo  addition,  the  stage  of  deTelopmentJ 
of  the  corpus  luteum  in  the  ovarj  would  be  o£  significance,  althouglil 
ovulation  may  not  be  coincident  with  menetniation.  For  ex&nipl%| 
if  we  examine  a  case  one  week  after  menstruation,  if  (as  ia  UBuallyj 
the  case) J  menstruation  is  coincident  with  ovulation,  the  corpus j 
luteum  spurium  would  be  large  and  developing,  while  three  rnont 
after  labor  the  corptia  luteum  verum  would  be  fibrous  and  retrogresg^l 
ing,  similar  to  the  false  five  or  iix  weeks  after  menstruatioD,  exceplj 
that  by  then  there  would  be  a  new  corpus  luteum  spurium  developing,] 
If  ovulation  and  menstruation  were  not  coincident,  but  two  weeki 
apartj  then,  one  week  after  menstruationj  the  false  body  would  still  bal 
larger  and  less  degenerated  than  the  true  body  three  months  postl 
partum. 

V,    NUMBEB  OF   PEEGNJtNCIES,  AKD  BATE  OF  DELtVEET, 

41.  Hninher  of  pregnancies. —  The  question  of  the  number  of  preg-J 
nancies  through  which  a  woman  has  gone  ia  not  determinable.  The 
first  pregnancy  that  continues  beyond  its  first  half  usually  leavefl] 
marks ;  but  after  that  no  more  can  be  counted  with  certainty  by  signs! 
in  the  living.  In  the  post-mortem  examination  the  number  of  old,! 
deep  scars  from  the  corpora  lutea  are,  in  general,  suggestive,  but  have] 
no  numerical  value. 

42.  Date  of  delivery,—  The  time  that  has  elapsed  from  the  date  of 
the  delivery  at  term  may  also  be  estimated  in  the  first  few  weeks  by 
the  freshness  of  the  vaginal  lacerations^  the  size  of  the  uterus,  the 
character  of  the  lochia,  and  the  amount  of  colostrum  in  the  aecretioB 
from  the  breasta,  as  described  in  the  preceding  sections  on  the  diag- 
nosis of  previous  pregnancy  j  but  later  there  is  notbing  to  give  evi*  j 
denoe  of  when  the  labor  took  place. 

VI,    Fm.GWEJi  DELIVEEY. 


45.  In  general.^ — Delivery  may  be  feigned  from  a  variety  of  mo- 1 
tives  into  which  it  is  not  necessary  for  us  to  enter,  A  medical  in- 
spection can  hardly  fail  to  expose  the  deceit,  and  usually  the  collat- 
eral proof  is  sufficient.  We  have  abridged  the  following  case  of 
feigned  delivery,  on  account  of  the  wonderful  ingenuity  with  which 
the  imposture  was  conducted.  Dr.  Albert  relates  that  he  was  called 
upon  to  see  a  poor  girl  of  twenty-one  years  of  age,  in  her  last  illness. 
In  the  presence  of  the  physician  and  the  clergyman  of  the  district 
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she  ga?e  the  following  narrative  and  confession.  Some  eigtxteen 
moDths  previously  she  entered  the  service  of  a  married  couple  as 
housemaid*  Her  master,  who  was  young  and  handsome,  and  assumed 
the  title  of  baron,  had  no  children.  He  succeeded ,  by  tempting  prea- 
enta^  in  overcoming  her  virtue.  He  then  represented  to  her  that  an 
important  inheritatice  depended  upon  his  having  an  heir ;  but  having 
been  married  five  yearsj  and  his  wife  still  proving  unfruitful,  he  had 
DO  longer  any  hope  of  having  children  by  her.  He  then  proposed  to 
the  girl  that  in  case  she  would  prove  with  child,  and  would  allow  him 
to  cause  it  to  appear  as  his  own  legitimate  offspring,  he  would  not 
only  give  her  a  considerable  sum  of  moneyj  but  would  also  let  her 
remain  in  the  house  of  her  mistress,  in  order  that  she  might  be  always 
near  her  child*  She  accepted  the  proposal,  and  as  soon  as  she  found 
herself  to  be  pregnant  the  preparations  were  made  to  carry  out  the 
projected  imposture.  The  girl  remained  in  the  home^  living  in  the 
most  retired  manner^  while  her  mistress  played  the  part  of  a  lady  in 
an  interesting  condition.  She  introduced  wool  and  folded  napkins 
under  her  dress,  and  thus  gradually  let  her  rotundity  becH)me  appar- 
ent, rubbed  her  breasts  frequently,  in  order  to  develop  them,  fainted 
in  churchy  was  often  ailing,  and  sent  for  midwives  and  c^jnsulted 
them  concerning  her  symptoms;  physicians  were  also  called  upon, 
and  every  means  taken  to  make  public  her  happy  expectations,  so 
that  no  one  had  any  suspicion  that  she  was  not  pregnant  The  traces 
of  he?  monthly  sickness  were  carefully  concealed^ 

At  last,  in  due  time  the  young  girl  fell  in  labor,  which  was  allowed 
to  advance  considerably  before  the  midwife  was  sent  for.  In  the 
meantime  the  bed  was  arranged  in  the  following  manner:  A  board 
was  taken  out  of  the  bottom  of  the  bedstead,  and  immediately  above 
thia  opening  a  hole  was  made  through  the  mattress  and  paillasse, 
ImrgB  enough  to  allow  the  legs  of  a  person  to  pass  through  and  re^t 
upCKQ  the  floor.  The  bed  was  made  in  such  a  manner  as  to  sink  down 
tommrdB  the  headboard^  while  it  was  elevated  below  the  opening  in  the 
mattress.  The  mistreaa  now  leaned  in  a  sitting  position,  with  her 
lega  through  the  opening  in  the  bed,  and  supported  against  the  bead* 
lioftrdi  while  the  servant  lay  across  her  lap  on  a  feather-hed,in  the  at- 
dtnde  of  labor*  Her  body  was  entirely  concealed  by  the  bed-cover- 
inga,  which  aW>  concealed  her  mistreas  up  to  the  neck.  The  midwife, 
upon  her  arrival,  found  the  baroness,  as  she  supposed,  in  the  throea 
of  labor;  she  made  the  necessary  examination,  promised  a  speedy  de- 
liverance, and  gave  the  usual  words  of  comfort  The  lady,  however, 
«ereamed  lustily  at  every  pain,  the  approach  of  which  she  became  oon- 
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ecious  of  by  the  involuntary  oon tractions  of  the  poor  girPa  body; 
while  the  latter  suppressed  her  cries  as  much  as  possible,  except  when 
she  could  mingle  them  unperceived  with  those  of  her  mistress*  A 
living  male  child  was  soon  born,  and  the  after-birth  followed  it  imme- 
diately. While  the  nurse  was  busy  in  washing  and  dressing  the  child 
in  another  room,  the  girl  escaped  from  the  bed  into  an  adjoining 
chamber*  The  baroness,  before  the  return  of  the  midwife,  drew  her 
feet  up  from  the  opening,  covered  it  over  with  the  bed^  and  stretch- 
ing herself  out  upon  it,  forbade  the  midwife  (who  was  desirous  of 
ascertaining  her  condition)  to  touch  her,  except  to  wash  off  the  blood 
with  which  she  had  previously  soiled  her  thighs,  declaring  that  she 
was  in  so  much  pain  that  she  could  not  endure  the  slightest  touch. 
The  child  was  baptized^  and  on  the  second  day  put  to  the  breast  of 
the  lady*  As,  however,  very  naturally,  it  found  nothing  there,  the 
midwife  was  discharged,  on  the  pretext  that  the  baroness's  own  at- 
tendant could  now  take  care  of  the  child,  which^  immediately  upon 
her  departure,  was  confided  to  its  own  mother.  The  remainder  of 
the  girPs  history,  not  being  essential  here,  is  omitted  Unexplained 
circumstances  prevented  the  fraud  from  succeeding.  The  atithors  of 
the  conspiracy  fled,  leaving  the  servant-girl  sick  and  m  a  state  of  des- 
titution. She  died,  from  the  effects  of  privation  and  exposure^ 
shortly  after  having  made  this  confession-*^ 

Dr.  Riittel  relates  a  case  of  pretended  pregnancy  and  delivery,  in 
which  a  girl,  with  the  hope  of  persuading  her  lover  to  marry  her,  had 
stolen  a  child  from  eight  to  ten  weeks  old,  and  endeavored  to  pass  it 
for  her  own.  The  fraud  was  easily  detected  from  the  entire  absence 
of  any  signs  of  recent  delivery,  and  from  the  child  being  evidently 
older  than  was  consonant  with  her  statement**  Where,  as  has  in 
some  cases  happened,  a  child  of  the  proper  ap  has  been  substituted^ 
the  truth  will  be  elicited  by  medical  examination,  or,  where  this  can- 
not be  obtained,  the  imposture  is  apt  to  be  disclosed  by  some  acci* 
dental  or  unforeseen  circumstance* 


"^ttike**  ZeiUchrUt,  KLIV.,  p.   ITS.       "/6Mf.  Erg.  H.  31,  p.  318. 


CHAPTER  III. 

DURATION  OF  PREGNANCY. 

L  PUtUXFTlOlf  THAT  THS  OHILO  BOBK  IN  WKDLOOK  IS  IMaimMAiOL 

44.  General  rule. 

IL  KOBMAL  DUBATIOlf  OF  PBBONANOT. 

46.  Date  of  conception,  in  general. 

4tt.  Conclusions  as  to  determination  of  exact  duration.. 

47.  Mode  of  reckoning  duration  of  pr^gnancj,  in  geoenL 

48.  From  sensations  of  woman  at  ooitui. 
40.  From  quickening. 

60.  From  cessation  of  menses. 

61.  From  ten  monthly  periods. 

62.  From  single  coitus. 

m.  VaBIATIONS  in  PBBIOD  of  PBBOlf  anot. 

63.  In  generaL 

64.  Variations  in  other  physiological  functions. 

66.  Variations  in  period  of  gestation  in  lower  animali. 

66.  Variations  in  period  of  gestation  in  woman,  in  gensnL 

67.  Signs  of  protracted  gestation. 

68.  Cases  dating  from  menses. 
60.  Cases  dating  from  coition. 

60.  Limit  of  protraction. 

61.  Protraction  in  abnormal  cases. 

62.  L^gal  decisions. 

63.  Early  viability,  in  generaL 

64.  Evidences  of  age  of  fetus. 
66.  Cases  of  early  viability. 

66.  Conclusions  as  to  limits  of  variatkm. 

I.  Pbsbuicption  that  thb  child  bobn  in  WXDLOOK  18  LxormtATB. 

44.  Oeneral  rule. —  The  rule  in  this  country,  as  in  England,  is, 
that  when  the  husband  has  access  to  the  wife,  and  the  child  is  bom 
within  due  time  subsequent,  no  evidence,  short  of  absolute  impotence 
or  indisputable  absence  on  the  husband's  part,  will  justify  a  judg- 
ment of  illegitimacy.  The  question  of  access,  however,  may  be  made 
to  rest  upon  circumstances.^  And  among  these  circumstances  may  be 
taken  proof  of  open  cohabitation  with  another  man,  and  repudiation 
by  the  husband's  family  of  the  alleged  child.'     When  the  marriage 

KJom,  V.  Shepherd,  6  Binn.  283.  As  Ashm.  (Pa.)  260;  StegaU  v.  Btegall,  2 
to  presumptions  of  leffitimacy,  see  more  Brock.  256 ;  Botolet  v.  Bingham,  2  Munf. 
fnlMr  Wbart.  on  Ev.,  f  1208,  et  aeq.  442,    3    Munf.    500,    and    cases    cited; 

*Com.   V.   Strieker,    1    Browne    (Pa.)    Whart.  on  Ev.,  |  1208. 
•ppz.   XLVII.;   see  Cam.  v.   Wentz,   1 
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4i-  Brtc  rf  iiMi  I  ftlM  im  ywl  Saee  ike  enliert  liistorie 
tizzaee  tb&  bctzliI  ds7s»&  of  de  period  cf  pililiun  in  iroman  has 
leen  hdd  to  be  sppraxzz&aselT  siae  nlriAr  iBontiiSy  or  tm  lunar 
nK«tii&  Bot  de  exact  imnbpr  cf  iam  imhiwiij  fcv  the  complete 
derekprnent  cf  die  f €C72§  sail  lesnains  open  fcv  diacnanon.  The 
perkd  is  apparectiT  dc$  the  sazne  in  all  auueu,  TBijing  even  in  the 
different  preenaroes  of  the  same  wooian.  The  great  difficoltjr  in 
determining  the  deration  of  preenaner  ariaea  from  the  fact  diat 
while  the  one  end  of  the  gesiaticfi  can  be  determined  by  the  daj  of 
delivery,  the  other  end  is  alvajs  a  matter  of  imeeitainty.  Thia  nn- 
certainty  arises  out  of  two  faetors:  FiisC  the  time  of  eonoeptiony 
that  ij,  the  tmion  of  the  spermatozoon  vith  the  oram,  ia  not  coinci- 
dent with  ooitna.  Beoent  inTesdgaticn  leads  to  die  belief  that  con- 
ception nsoally  takes  place  in  the  Fallopian  tobe,  and  the  time  taken 
for  the  passage  of  the  spermatozoa  from  die  vagina  to  die  tnbe  has  not 
vet  been  determined.  Living  spermatozoa  have  been  foond  in  die 
uterus  and  tubes  one  to  two  weeks  ^  after  coition ;  bat  what  the  min- 
imum time  for  the  passa^  is«  is  still  nnsetded  Hence,  we  cannot 
sav  how  long  after  coition  conception  occurs.  In  the  computation  of 
the  duration  of  pregnancy  Winckel  allows  five  days  as  the  period  of 
<^r^>nception,^  "Conceptionstermin/-  but  that  is  only  a  careful  esti- 
fnate.  Second,  the  appearance  of  the  menstrual  flow  ia  not  always 
fffinfddent  with  the  discharge  of  the  ovum  from  the  ovary.  The 
^r^neral  idea  that  ovulation  is  accompanied  by  menstruation  is  open 
U}  the  objection  arising  from  the  not  infrequent  cases  where  preg- 
nancy begins  in  a  period  of  amenorrhea.  Ahlfeld  mentions  the  case 
of  a  woman  who  was  thirty-two  years  old  when  she  first  menstruated, 
though  before  that  time  she  had  had  numerous  children ;  and  Leviot 
f'lUtH  the  case  of  a  woman  who,  during  a  period  of  fourteen  years, 
had  lx>rne  four  children,  and  yet  had  seen  no  menstrual  discharge. 
Ilrwjntly  I>erjpr>ld  and  MironoflP  have  made  a  most  careful  study  of 

•Htegall  t.  Btegall,  2  Brodc.  256.  schaft,  Windcel.  Deutsche  ELlinik,  1901, 

♦Winrki'l,  Kamml.   Klin.  Vort.  292-3,  Lief.  7-9,  Bd.  IX.  S.  1. 

\t.     175;     Auvard,    Travaux    d'Obst^t.,  'Leopold    and     MironOff,      Arch.     f. 

f.  IM,:   HroiiardH,  T>»  Manage.  Gynftk.  XLV.,  p.  606. 
*('<'lH'r    die     Dauer     der    Schwanger- 
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the  conditioii  of  the  ovaries  in  relation  to  the  period  of  menstruation. 
They  examined  the  ovaries  of  forty-two  women  in  whom  the  men- 
strual history  was  accurately  known.  In  thirty  cases  they  found 
that  menstruation  and  ovulation  occurred  at  the  same  time ;  in  eleven 
caees  there  was  no  sign  of  ovulation  connected  with  the  last  menstrual 
disdbarge,  and  in  one  case  ovulation  had  evidently  taken  place  in  the 
middle  of  the  intermenetrual  period  Their  conduaions  were 
that; — 

1,  Menstruation  is  usually  aceompanied  by  ovrdation,  hut  not  sel- 
dom oocurs  independently. 

2*  Menstruation  depends  on  the  presence  of  the  ovaries,  and  the 
proper  development  of  the  uterine  mucous  membrane,  but  is  not  de- 
peDdent  on  the  rupturing  of  the  Graafian  follicles. 

8.  Ovulation  normally  occurs  at  the  time  of  menstruation^  and 
needs  several  successive  days  of  increased  blood  pressure  in  the  ovar- 
ies J  then  it  forms  a  typical  corpus  luteum. 

4*  Ovulation  does  occur,  though  seldom,  independendy  of  men- 
atruation* 

5,  Often  the  delayed  ovulation  is  due  to  the  nonruptnre  of  the 
unripe  follicle-     This  forms  a  typical  corpus  luteum« 

6.  In  the  time  of  senile  atrophy  of  the  ovaries,  normal  follicles 
burst  and  form  typical  corpora  lutea. 

In  view  of  these  studies,  if  we  estimate  the  duration  of  gestation 
as  though  ovulation  took  place  at  the  time  of  meustruation,  we  prob- 
ably will  be  correct;  but  we  may  be  out  by  the  entire  menstrual  period 
i>r  any  fraction  of  that  time.  That  conception  may  take  place  either 
just  after  menstruation  or  just  before  the  first  missed  period  is  com- 
monly reoognized,  and  used  to  explain  the  cases  of  apparently  pro- 
tracted  pregnancies  nmning  just  one  month  over  the  calculated  time, 
afid  yet  producing  a  not  over-developed  child.  This  possibility  must 
always  be  considered  in  estimating  the  duration  of  the  pregnancy, 

16.  Conolusions  ai  to  detemunatton  of  exact  duration, —  In  refer- 
ence, then,  to  this  uncertainty  of  the  exact  date  of  the  beginning  of 
pi^egnancy,   a  quotation   &om   Auvard '    seems   appropriate :     "Ce 


7  Anrmt^^  Travaox  d'ObBt^trique,  t. 
in*,  p,  358,  **The  vBfucnefte  which  nut- 
tirally  BurrouDd*  tlie  tnoinent  of  con- 
rvption  nmUinXlj  reflwia  upon  the  de^ 
trnnination  of  the  duration  of  pr€g- 
Bftner.  Ha«w  is  it  poesible  to  detenu in<! 
Um  Bormtion  of  a  condition  of  the  eom- 
WtmiOmB^i  of  which  ofie  l»  ignorant  ? 
To  diaeOM  the  period  of  pregnancj,  and 
fttt«iDpi  to    oiUbliflh    it    within  otie  or 


two  days,  is  to  give  one^s  aelf  perfectly 
iKiele«9  work.  Such  an  attempt  will  be 
fruitless  until  the  day  when,  hy  new 
mc^an.^  of  inTcstigation^  we  Hk  tbo 
moment  of  meeting  of  the  male  ttid  fe- 
male elcMnents;  that  la  to  say,  of  ecm- 
cGptifm.  However;  it  seema  that  we  may 
admrt  as  an  approximate  and  pre- 
via ion  cil  figure  nine  solar  monthst  or  275 
days.      Bf    allowing   ten    daya    leeway* 


26 


PREGNANCY  AND  INFANTICIDK 


U  46 


vague  que  enveloppe  le  moment  de  la  conception  rejaillit  natiirelle- 
meni:  sur  la  fixation  de  la  dnree  de  la  grossesse.  Comment  dire  la 
duree  d^un  etat  dont  on  ignore  le  commencement  I  Diacuter  la  long- 
ueur de  la  groasesse  et  eseayer  de  retablir  a  un  ou  deux  jour  pres,  est 
done  se  donner  une  peine  parfaitement  inutile-  Cette  recherche  ne 
deviendra  fructueuae  que  le  jour,  ou  de  nouveux  moyens  d 'investiga- 
tion, nous  fixon  sur  le  moment  de  la  recontee  des  deux  elements 
male  et  femelle,  c'est  a  dire  de  la  conception.  Jusque  a  cette  epoque, 
qui  ne  parait  pas  devoir  etre  prochainCj  suspendona  toutea  conclu- 
sions. Tuotefois  il  semble  qu^on  puisse  admettre  comme  chiffre  ap* 
proximat  if  et  provisoire,  neuf  mois  solaires,  ou  275  jours.  En 
laigsant  10  jours  d'alea,  cinq  avant  et  cinq  apres,  on  a  la  duree  prob- 
able de  la  grossesse  oscilknt  entre  270  et  280^  neuf  mois  moins  cinq 
ou  plus  cinq  jours/' 

47.  Mode  of  reckoning  duration  of  pregnancj^  in  general. — ^The 
modes  of  reckoning  the  duration  of  pregnancy  are  various.  In  some 
cases  we  have  nothing  to  guide  us  but  the  signs  that  can  be  elicited 
from  examination  of  the  woman:  the  size  of  the  uterus,  the  condition 
of  the  breasts,  or  the  other  signs  that  develop  progressively  during 
the  pregnancy.  In  these  cases  the  estimate  must  be  still  more  indefi- 
nite than  if  we  could  believe  the  woman's  statement  about  the  cessa- 
tion of  the  menses,  the  quickening,  or  the  insemination. 

48.  From  sensations  of  woman  at  coitus* —  Much  reliance  is  placed 
by  some  women  upon  peculiar  sensations  experienced  at  the  moment 
of  conception.  In  some  instances,  they  are  no  doubt  thus  enabled  to 
calculate  the  probable  duration  of  pregnancy  with  certainty*  Dr* 
Reid*  says  that  he  has  occasionally  met  with  cases  in  which  this 
mode  of  fixing  the  exact  time  of  conception  proved,  by  the  result,  to 
have  been  correct;  but  that,  in  a  much  larger  number  of  instances, 
the  females  were  very  considerably  out  in  reckoning  by  trusting  to 
this  evidence.  As  a  general  rule,  he  says,  "it  will  prove  most  falla< 
cious,  and  in  disputed  cases  of  legitimacy  it  is  of  far  too  uncertain  a 
character  to  rely  on/'  We  may  add,  that  these  sensations  are  unde- 
fined in  their  nature,  are  unperceived  by  a  great  many  women,  have 
no  necessary  connection  with  conceptiouj  and^  if  referred  to  at  a  late 
period  in  the  pregnancy  or  after  delivery,  the  evidence  must  be  ut- 
terly unworthy  of  consideration.     Hence,  in  questions  of  paternity^ 
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five  bcfare  and  five  nfter»  we  have  the  'On  the    Duration    of    Pregriancy  in 

probable  duration  of  pregnancy  varj'ins^  ttr^  Human  Female,  Reld,  lAUcet,  Loud., 

betwwn  270and280  daya.    Nine  montha  1S50< 
leas  five  or  plus  five  day  a." 
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the  sensations  alleged   to  have  been  perceived  at  the  time  by  the 
woman  cannot  be  regarded. 

In  an  indictment  for  bastardy  the  mother  will  not  be  permitted  to 
decide  which  of  the  connections  about  the  same  time  was  the  opera- 
tive cause  of  conception.*  "The  organs  of  conception,  like  those  of 
digestion/'  said  Chief  Justice  Lewis,  "perform  their  appropriate  of- 
fices without  the  volition  of  the  female.  She  is  not  conscious,  at  the 
moment  of  the  occurrence,  of  what  has  taken  place.  It  is  only  by 
inference  that  she  can  fix  the  paternity  of  her  offspring.  If  her  in- 
tercourse has  been  confined  to  one  individual,  there  is  no  difficulty 
in  drawing  a  correct  conclusion  from  the  premises.  But,  if  she  has 
exposed  herself  to  the  embraces  of  several,  at  or  about  the  time  she 
became  pregnant,  she  has  placed  it  out  of  her  power  to  draw  any  safe 
conclusions  on  the  subject  Where  two  causes  are  shown  to  exist, 
either  of  which  is  adequate  to  produce  the  effect,  and  there  are  no 
circumstances  to  determine  the  mind  in  favor  of  either,  the  true  cause 
must  necessarily  remain  uncertain."^^ 

40.  From  quickening. — Another  mode  of  reckoning  the  duration 
of  pregnancy  is  from  the  period  of  quickening.  This  sign  also  is  of 
very  little  value  for  accuracy.  While  it  usually  occurs  in  the  eigh- 
teenth to  the  twentieth  week,  it  is  not  infrequently  felt  in  the  six- 
teenth week  or  even  earlier;  and  on  the  other  hand,  often  is  not 
recognized  till  after  the  twenty-second  week;  and  some  women  have 
maintained  that  they  have  felt  no  movements  of  the  child  up  to  the 
time  of  labor. 

50.  Ftom  cetiatioB  of  menses.-^-  The  usual  method  of  reckoning  is 
from  the  cessation  of  the  menses.  The  general  rule  of  Naegele  is 
followed  by  most  obstetricians.  According  to  that  we  count  ahead 
nine  calendar  months  and  add  seven  days  to  the  date  on  which  the 
last  menses  appeared.^  ^  That  computed  date  is  the  one  on  which 
labor  may  be  expected ;  but  a  latitude  of  a  week  before  or  after  that 
day  must  always  be  allowed  to  include  the  majority  of  the  cases ;  only  • 
a  very  few  will  fall  on  that  particular  day.  As  a  basis  for  that  rule 
the  period  of  gestation  is  taken  as  280  days.  Here  it  must  be  re- 
membered that  ovulation  may  be  a  month  off  from  the  appearance  of 
the  menstrual  flow,  as  shown  by  Leopold's  studies;  also  that  preg- 
nancy may  begin  after  the  menses  have  been  suspended  for  some 
other  reason  for  a  longer  or  shorter  period;**  and  still  further,  the 

•Ctm,  ▼.  Frite,  4  Clark    (Pa.)    219;        ^Com,  t.  M*Cariy,  2  Clark  (Pa,)  351. 
OtHR.  V.  M/'Carty,   2    Cl«rk  (Pa.)  851;       "Williams's  Obstetrics,  p.  171. 
WbarUm  on  EWdenoe,  1209.  '  See  8  3,  ante. 
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menses  may  ^ntiiiue  during  a  portion,  or  even  the  entire  preg- 
nancy-^' However,  from  what  have  been  supposed  normal  caees, 
TarioiM  writers  have  estimated  the  duration  of  pregnancy  from  the 
last  daj  of  the  menaea  as  follows  :^* 

Author.  Mean.               Minimum.       Maximum. 

Dmettkra  ,  ,  . 280  to  290 

Reid 274  to  280 

Murpbj , ,  281  to  287 

Merriman 274  to  280 

Gttflton  . .........  207  to  273 

Aiivard 272  to  282 

Beckoning  from  the  first  day  of  the  menses,  another  group  of  writ- 
BTB  give: 

Author.  Mean. 

Heeker  ,  .  ...  .  . 281 

Lowenhardt 27fl 

Hasler , ...,.,... 281 

Zollner 281 

VoJturie^  .  . 280 

Estimating  a  mean  from  these  cases,  Auvard  finds  the  average 
duration  of  pregnancy  from  the  end  of  the  last  menses  to  be  from 
2t6  to  28S  days,  with  a  minimum  of  246  (Gaston),  and  a  mammum 
of  328  (Auvard).  Auvard  also  attempts  to  determine  any  variation 
as  due  to  the  number  of  pregnancies  through  which  the  woman  has 
gone,  the  duration  of  her  menstrual  period,  and  the  duration  of  her 
intermenstrual  period,  None  of  these  have  any  definite  relation  to 
the  length  of  the  pregnancy  in  the  large  number  of  cases  from  which 
the  means  are  taken  in  Auvard^s  work* 

51,  From  ten  montlily  periods. —  Lowenhardt,  in  1872,  brought 
forward  again  the  theory  of  Harvey^  that  the  duration  of  pregnancy 
ie  ten  menstrual  periods,'^  He  made  observations  on  a  number  of 
women,  noting  the  period  of  ten  menses^  and  on  that  tried  to  explain 
the  variations  from  the  generally  calculated  period  of  280  days* 
But  following  that  we  get  no  more  accurate  results  than  from  Nae- 
gele's  rule.^* 

52,  Prom  smgle  coitus, —  In  a  certain  number  of  cases  it  is  poa- 
sible  to  date  the  pregnancy  from  a  single  coitus;  and  here  the  dura- 

«Be9  f  8,  0»t#.  "  Archie  f.  GfnSk.,  1872,  III.,  p.  466. 

"AtHTftrd,  TnLmas  d\>bat6t.   IH.,   p.       "Williama'a  Obatetrios,  p.  172. 
480. 
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tion  of  pr^nancj  might  be  expected  to  be  known  within  more  accu- 
rate limits.  But  the  variations  here,  too,  extend  over  almost  as  great 
a  range  of  time  as  in  the  cases  in  which  the  duration  of  the  preg- 
nancy is  measured  from  the  menstrual  flow.  The  number  of  cases  in 
whidi  a  single  act  can  be  taken  aa  the  starting  point  of  the  gestation 
ia  much  more  limited  than  the  series  of  the  previous  section,  but  the 
following  series  have  been  reported  i^'' 

Author.  Gases.  Days. 

Schlichtiiig 456  269.8 

CUy 274 

Devielliers 276 

Wallchs 2  269 

Leishman 1  295 

Engelman 5  264.4 

Montgomery 25  274 

Easier 25  272 

Ahlfeld 426  270.87 

Becker 55  273.62 

Paye 63  270.68 

Veit 43  276.39 

Zollner 160  267.46 

Duncan 46  275 

Stadtfeld-Bayn 65  271 

Pinard 60  262 

Voituriez 12  274.88 

Rossie I  317 

Auvard 28  271 

Oldham 9  277.6 

Reid 40  276.6 

Raon 21  272 

Bouchacoort 1  276 

1  287 

Desormais 1  286 

The  mean  derived  from  these,  where  the  number  of  cases  is  known, 
gives  for  the  1,547  cases  269.7  days  as  the  time  after  a  single  coitus 
that  delivery  usually  occurs.  The  variations  from  this  mean  are  a 
minimimi  duration  of  pregnancy  of  242  days,  given  by  Auvard,  and 
a  maximum  of  817  days,  given  by  Bosaie.  Auvard  in  his  'Travaux 
d'Obetetrique,"  t  m.,  has  estimated  averages  for  primipara  and  mul- 
tipara separatelv*  and  finds  that  no  constant  difference  can  be  counted 
upon* 

«*  Sehlichting  to  Devilliers,  indusfve.    'l*rav.  d'Obst^t.  III.   Reid  to  Desormais, 
WinekeU  Samml.   E^iii.    Vort,    291^-8.   indusiye,  Brouardel,  Le  BCariage. 
Walidi   to  Anrard,   indusiTe,  Amrard, 
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5S.  In  general. —  The  limits  of  variation  from  this  mnal  dura- 
tion of  gestation  are  very  important  from  a  medico-legal  atandpoint 
At  the  one  end  come  the  questions  bearing  upon  the  length  of  time 
husband  and  wife  can  be  separated  and  stiD  Lave  tie  woman  bear  a 
legitimate  heir  to  her  husband  ;  at  the  other  end  are  the  questions 
bearing  on  the  point  of  how  soon  after  marriage  can  a  viable  le^ti- 
mate  child  be  born.  In  France  and  in  Austria  the  legal  limits  of 
pregnancy  are  fixed  as  from  180  to  300  days.  In  Prussia  the  limits 
are  from  181  to  302  days.  But  that  these  limits  are  not  satisfactory 
is  brought  out  by  an  article  written  by  Winckel  in  the  Deutsche 
Klinik  for  1901^**  on  the  duration  of  pregnancy.  This  article  rep- 
resents the  report  of  a  committee  of  physicians  appointed  to  investi- 
gate the  question  in  its  legal  aspect  At  the  outset  of  his  paper  he 
enumerates  many  of  the  obstetricians  and  the  period  of  gestation  that 
they  consider  as  the  limit  of  protraction.  As  satisfied  with  the  limit 
of  302  daySj  he  names  three  men;  with  a  limit  of  308  days,  a  half 
dozen;  and  all  of  them  had  done  their  writing  before  1870;  as  as- 
signing a  limit  of  320  or  more  days,  Winckel  cites  Crede,  Spiegel- 
bergj  Scanzonij  Devielliers,  Joulin,  Ahlfeld,  Lowenhardt,  Braun, 
Waehsj  Cohnstein,  ZoUner,  Ohlshauaenj  Auvard,  Wickel,  Parvinj 
Spiegelbergj  Wiener,  Barker,  Kaltenbach,  Eange,  Dewees,  McTavish, 
and  many  others  from  1853  to  1898. 

54.  Tariations  in  other  phyBiological  fujictions. —  That  the  period 
of  pregnancy  is  not  a  fixed  number  of  days  might  well  be  argued 
from  the  other  physiological  processes  of  the  human  body.  Just  as 
the  matter  of  size,  weight,  coloring,  appetite,  frequence  of  micturi- 
tion or  defecation,  or  the  length  of  the  menstrual  periods^  varies  in 
different  individuals  or  in  the  same  individual  at  different  times,  so 
the  period  of  gestation  may  be  expected  to  vary. 

55.  Yariationa  in  period  of  gestation  in  lower  ammals. — Again,  the 
period  of  gestation  in  animals,  where  it  can  be  noted  without  ques* 
tion,  from  a  single  impregnation,  is  well  known  to  vary.  In  the 
mare  the  usual  period  of  eleven  months  may  be  shortened  to  ten 
months^  or  prolonged  to  over  fifteen  months ;  in  the  cow,  the  nine  and 
a  half  months  may  be  shortened  to  eight  or  extended  to  eleven.  In 
fact,  Rainard^*  describes  a  case  where  the  labor  was  retarded  125 
days,  and  then  the  bull  calf  was  of  such  size  that  it  needed  medical 


"Lief.  7-S  Bd.  IX.,  p,   L 
*  Rainard.     Traits     Complet 


Parturitjon  det  Femell^  Domestiqtu,  t 
de     la    I,,  p.  239. 
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ekill  to  extract  the  calf.  In  the  goat  and  ewe  a  latitude  of  over  three 
weeks  must  be  allowed  to  the  regular  five  months.  In  the  sow  a  full 
quarter  of  its  four  months  term ;  and  in  the  bitch  the  same  proportion 
of  its  nine  weeks  term  must  be  reckoned  on.  In  the  cat  not  only  the 
frequent  two-week  allowance  must  be  made  in  the  term  of  eight 
weeks,  but  in  some  cases  there  is  a  variation  of  fifty  or  even  sixty-four  ' 
daysy  and  in  the  guinea-pig  the  usual  term  of  thirty  days  may  be  pro-  / 
longed  to  seventy-five.  From  these  data,  as  given  by  Bouchacourt,'^ 
we  see  that  in  the  lower  animals,  at  least,  the  period  of  pregnancy  is 
not  limited  to  any  invariable  nimiber  of  days. 

56.  Variationi  in  period  of  gestation  in  woman,  in  general. — ^When 
we  come  to  the  question  of  protraction  of  pr^nancy  in  women,  we 
have  again  the  difficulty  of  determining  the  date  of  conception.  Dat- 
ing from  the  menses  is  very  uncertain.  A  single  coitus  is  also  un- 
certain, though  within  narrower  limits. 

67.  Signs  of  protracted  gestation.-^  As  in  the  case  of  estimating 
the  age  of  the  under-developed  fetus,  so  in  these  protracted  cases,  the 
most  satisfactory  guide  in  general  is  the  stage  of  development  of  the 
infant,  as  represented  by  the  length,  weight,  and  organic  maturity. 
If  we  take  as  normal-term  infants  those  of  50  cms.  length  and  3,000 
gms.  weight,  we  may  compare  with  them  Winckel's  statistics  based  on 
the  length  of  the  child,  which  are  as  follows  :^^ 


Length  in 

Days  of 

Number  of 

Centimeten. 

Gestation. 

Cases. 

48 

271.8 

20S 

49 

278.4 

272 

50 

277.1 

352 

51 

282.3 

211 

52 

283.6 

123 

63 

286.5 

34 

54 

290 

18 

And  also  his  statement  that  of  all  the  children  bom  in  the  Munich 
clinic  weighing  over  4,000  gms.,  11  per  cent  of  the  mothers  considered 
the  pregnancy  to  have  lasted  over  300  days  after  the  last  menses.  These 
are  suggestive,  at  least,  of  continued  development  in  the  protracted 
cases,  and  are  interesting  in  comparison  with  the  reports  of  the  cases 
of  protraction  which  follow.  But,  on  the  other  hand  it  is  not  al- 
lowable from  the  size  alone  to  make  a  diagnosis  of  protracted  gesta- 

*  Bouebaoourt,  La  Qrossesse,  Etudes       "  Deutsche  Klinik,  1901,  Lief.  7-^,  Bd. 
sur  sa  durte  et  ses  ▼ariations,  Paris.    IX. 
1901. 
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tion ;  for  Winckelj  in  the  same  article,  describes  a  case  bom  277  daji 
after  the  last  nieiiises,  and  263  days  after  oonception^  and  149  days 
after  qtiiekeningj— certainly  a  nearly  normal  duration^ — in  which 
the  child  was  56  cms.  in  lengthy  and  weighed  4,659  gms,  at  birth* 

58.  Cases  dating  from  menses* — If  we  date  the  pregnan*^  from  the 
last  appearance  of  the  menses  there  are  quite  a  number  of  eases  re- 
ported as  extending  over  300  days,  and  all  on  good  authority, 
Winckel,  in  the  article  referred  to  above,  gives  references  to  twenty 
cases  of  pregnancy  reported  since  1867,  where  the  period  of  preg- 
nancy has  exceeded  the  limit  of  302  days.  Of  these  cases  he  girei 
liie  histories;  and  then,  for  various  reasons,  eliminates  nine  of  them 
as  being  unsatisfactory*  In  the  remaining  eleven  cases  he  finds  six 
that  give  everj^  method  of  determining  the  duration  in  harmony:  the 
cessation  of  the  menses,  the  time  of  quickeningj  the  size  and  appear- 
ance of  the  child  at  the  time  of  birth,  and  all  the  measurements  of 
the  child.  Hence,  he  considers  them  unquestionable  cases  of  pro- 
tracted pregnancy.     These  eleven  cases  are  as  follows:— 

1.  Amer.  Jour.  Obst  VoL  XXXI.,  1895,  p.  842  (Stahi).  Child 
bom  302  days  after  the  last  appearance  of  the  msnses,  56  cm.  long, 
weighty  5,600  gms. 

2.  Monatsschr.  1  Geburtakk  XXXL,  1867,  p,  321  (Cr«de  and 
Martin).  Birth  308  or  312  days  after  the  last  menses,  50  cm.  long, 
weight,  5,125  gms, 

3-  Centralblatt  f.  Gyn.  1900,  Nn  29  (Riedinger),     Child  bom 

310  days  after  last  menses,  64  cm.  long,  weight,  5,750  gms. 

4.  Wiener  Med.  Presse,  1885,  p.  1094  (Rosenfeld),     Child  born 

311  days  after  last  menses,  length,  59  cm.,  weight,  5,730  gms* 

5,  Zeitschr,  f.  Geburtsh,  u,  Gynsk.  1877,  L,  p.  44  (Martin). 
Birth  311  days  after  the  last  menses,  craniotomy  done,  weight  with- 
out brain,  7,470  gms. 

6.  Amer.  Jour.  Obatet  1896,  VoL  XXXIV.,  p.  846  (Sprengel). 
Child  born  312  days  after  the  last  menses,  56  cm,  long,  weight,  5,542 
gms. 

7,  Freidreich's  Blatter,  1890,  p,  91  (Purkhauer),  Child  bom 
320  days  after  last  menses,  53  cm,  long,  weight,  4,000  gms. 

8.  Amen  Jour,  Obstet  1896,  VoL  XXXIV,,  p.  846  (Sprengel). 
Lirth  320  days  after  menses,  length  55  cms.  weight,  5,280  gms* 

9,  Zeitschr.  f.  Gehurtsh.  u.  Frauenkh,,  1888,  XV,,  p.  285 
(Brosin).  Chihl  born  324  days  after  last  menses,  lengthy  60  cms. 
weight,  5,770  gma. 
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10,  Lancet,  July  30, 1892,  Vol  TL.,  p,  256  (Harris).  Child  bom 
326  days  after  men^s,  length,  67  cms,,  weight,  6,355  gms. 

11.  CentralbL  f.  Gynak,  1893,  Vol  XVIL,  p,  816  (Bensmger)^ 
Child  boro  336  days  ^ter  mensesj  diagnosis  confirmed  at  end  of  first 
month  of  pregnancy,  length,  58  cma.,  weight,  6,000  gms. 

In  addition  to  these  eleven  cases,  Winckel  in  a  later  article  in  the 
Samml.  Klin.  Vortrage  for  1901  cites  from  Schlich ting's  Thesia  six 
other  cases  of  protracted  gestation,  three  of  which  exceed  the  period 
of  300  days,  feeing  316,  318,  and  344  days  after  the  last  menses. 

59.  Caaei  dating  from  coition,—  If  we  estimate  the  duration  of 
the  g^tation  from  the  last  coition  we  find  six  cases  referred  to  m  the 
lM£t*named  article  by  Winckel,  where  the  pregnancy  lasted  more  than 
300  days  after  coition.  The  cases  are  cited  from  Schlichting  ^*  aa 
follows: 


Dayi 

Dayi 

IjenfCth  In 

Wdgiit, 

AfUr  Coital, 

Aft«T  Menae*. 

Centime  ten« 

Grazni. 

aos 

300 

60 

3,650 

303 

IIS 

49 

3»312 

312 

fM 

63 

3,000 

314 

lU 

62 

3,960 

320 

SIS 

64  6 

4,000 

334 

M# 

55 

3,S76 

In  addition  to  these  six  eases  from  Schliehting,  there  are  seyeral 
others  on  record : 

Aiward,  in  his  Travaux  d'Obstetriqne,  1889,  Vol  IIL,  p.  448, 
cites  a  case  protracted  to  305  days  after  coitus, 

Eossifi,  in  the  Amer.  Jour.  Obstet  1886,  Vol  XIX.,  p,  19,  de- 
scribes a  case  of  pregnancy  subsequent  to  a  single  violation,  where  the 
child  was  born  319  days  after  the  rape. 

60,  Limit  of  protraction. —  That  these  cases  reported  represent  the 
liiiiiC  to  which  pregnancy  may  be  protracted  is  improbable.  There 
aeems  to  be  no  evident  reason  why  pregnancy  should  last  334  days 
after  coitus,  and  not  be  protracted  another  day.  Nor  does  the  limit 
of  protraction  after  the  '^saation  of  the  menses  seem  to  be  any  more 
strictly  limited;  this  same  case  of  Schlichting^a  exceeding  the  next 
longest  quoted  above  by  six  days*  A  number  of  other  cases  of  pro- 
traction of  pregnancy  have  been  reported,  some  of  them  lasting  over 
atiU  longter  periods  of  time;  but  there  seems  to  be  reason  for  ques 


"  8tflil«ti«ches  OWr  d^  Eintritt  6m 
«rt4«i]«  Metistruatmns.  und  Uher  Schwaa- 
gefsck«ft64Auer,  Thesis,  Munieb,  1880, 
Vol.  III.  Mbd.  J  era.— 3. 
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tioning  the  oonditions  of  the  woman  as  to  the  other  factors  hearing  up- 
on the  estimate  of  the  duration.  In  Tucker's  Elements  of  Midwifery 
(p.  149),  reference  is  made  to  two  such  cases,  one  lasting  365  days 
and  the  other  372  days ;  and  Meigs  *^  cites  one  case  of  420  days* 
Jaffe^*  descrihes  one  of  365  days,  in  which  the  development  and 
measurenientg  corresponded  to  the  length  of  protraction- 
Leas  probable  cases  have  been  reported  ^*  extending  over  440  daja, 
476  days,  and  500  days, 

Bh  Frotntction  in  abnormal  cases. — In  abnormal  cases^  where  the 
fetus  dies  before  birthj  the  protraction  of  the  pregnancy  seems  to  be 
wiAout  limit  Dewee*s  Compendium  of  Midwifery,  1837,  8th  ed, 
quotes  a  case  ^*  where  the  fetus  waa  retained  for  sixteen  months  after 
die  expected  labor,  twenty-five  months  in  all ;  and,  at  the  autopsy  uf 
the  woman,  was  found  in  utero,  Auvard  also  cites  two  other  cases  r^ 
one  a  case  of  so  called  "missed  labor,"  where  the  dead  fetus  was 
found  in  utero  fifteen  years  after  its  conception,  (Case  of  Muhl- 
beck.)  The  other,  a  case  of  extrauterine  pregnancy,  where  the  dead 
and  mummified  fetua  waa  retained  in  the  abdominal  cavity  for  fifty- 
seven  years,     (Case  of  Kuchenmeister.) 

62,  Legal  decisioni, —  The  cases  of  protracted  gestation  which  have 
been  brought  before  the  courts  for  legal  decisions  in  this  country  and 
England  have  not  been  of  these  extreme  limits.  One  of  the  most  eel- 
ebrated  is  the  Gardner  Peerage  Case  (See  Lyall's  medical  evidence 
in  the  Gardner  Peerage  Case)^^^  where  the  judge  held  that  a  period 
of  311  days  was  within  the  limits  of  possibility,  but  made  a  decision 
of  bastardy  turn  on  the  character  of  the  woman,  and  not  on  the  medi- 
cal poaaibilitiea.  In  another  case^®  (Commonwealth  r,  Eluha  T. 
Hoover) ,  an  indictment  was  brought  for  fornication  and  bastardy  in 
the  Lancaster  county  court  of  quarter  sessions,  Hon,  Ellis  Lewis^ 
president  Here  the  duration  of  pregnancy  (from  March  23d,  1845, 
to  January  30th,  1846),  a  period  of  313  days  after  coition,  was  rec- 
ognized by  the  court  as  having  occurred,  and  the  defendant  was 
deemed  guilty,  and  sentenced. 

Reese  ^^  says  that  the  United  States  courts  have,  in  one  case,  al- 
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^ftfpigft,  Obstetrid}  the  Sdenet  and 
Art,  1852,  p.  452. 

"SL  Louifl  Med.  A  Surg,  Journ.  1877, 
N.  S.  VoL  X1V„  p,  345. 

■•GoulrJ  and  Fylp'«  Anomalie*  ftBd 
Cttrif^iitics  of  Metlicine,  p.  71. 

"  I>evvet'  nuc!t4?s  from  the  New  England 
Med.  Jcjiiru.,  Vol.  XIV.,  p.  209. 


''Auvard  J  Travaui  d'Ob«t^trique&, 
TIL,  p.  3G2.  See  also  FestAckriH  to  CatI 
Kui^e,  1896,  p.  38, 

■•London,  1828. 

"Anier,  Joum,  Med.  Scien.  Na.  21^ 
New  Seriefl.  Oct  1846,  p.  535. 

*^  Reese,  Med.  Jurispnidence,  Gtfa  ed., 
p.  284. 
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lowed  317  days  as  a  possible  duratio] 
further  reference  to  the  case. 

The  l^ialature  of  Pennsylvania  has  sanctioned  one  year  as  the 
longest  period  of  indulgence  which  the  law  allows  a  married  woman 
who  haa  a  child  in  the  absence  of  her  husband.  If  she  cannot  show 
that  he  was  in  her  company,  or  waa  within  the  colonies  between  the 
easternmost  parts  of  New  England  and  the  southernmost  parts  of 
North  Carol ina>  within  twelve  months  next  before  the  birth  of  the 
child,  she  is  deemed  an  adultress,  under  the  4th  section  of  the  act  of 
1705. 

63.  Early  viabiatyp  in  general.—  As  to  the  early  limit  of  pregnancy* 
we  have  again  two  points  to  consider:  The  first,  as  to  what  is  meant 
by  being  bora  alive^  and  the  second,  as  to  viability*  To  the  medical 
man  the  fetus  still  unborn  is  alive^  so  that  an  abortion  at  any  period 
might  produce  a  live  fetus.  From  a  legal  point  of  view^  if  we  take  vol- 
iintaiy  or  reflex  indepetLdent  motion  as  a  criterion  of  life,  there  is  noth- 
ing much  more  definite  to  guide  us.  Berthod^  in  his  thesis  at  the 
Umversity  of  Paris  in  1887>  quotes  the  following  from  Tarnier  et 
Budin  :**  ''Dans  certains  cas  les  embryons  ou  les  foetus  expuMs  par 
flvortement  donnent  des  signes  evident  de  vie  et  si  par  hazard  Toeuf 
est  rests  intact,  on  les  voit  s'agiter  dans  le  liquide  amniotique ;  nous 
mv0Xi0  meme  recueillis  une  observation  de  ee  genre  dans  un  cas  de 
gro^^se  gemellaire.  Les  foetus  da  quatre  mois  restent  quelqnefois 
plus  d*une  demiheure  sans  respirer;  on  peut  alors  suivre  facilement 
les  battements  du  coeur  et  csemc-ci  se  ralentissent  des  que  le  foetus  se 
refroidit,  ile  s'accelerent  quand  on  le  rechauffe,  Aussi  lorsqne  ces 
foetus  sont  menaces  d'une  mort  imminent  par  suite  du  refroidisse* 
ment  qui  les  envahit,  on  peut  les  ranimer  et  prolonguer  leur  vie  en 
les  plongeant  dansun  tassed*eau  k  la  temperature  de  37-40°  C.^aJnai 
qfMB  BOUfl  avons  en  plusieurs  fois  ^occasion  de  le  faire, 

'^Au  cinqui^me  mois  les  enfants  respirent^  mais  d'une  fa^n  si  in- 


•tkrnkr  tnd  Budin,  t  IT.,  p.  485:  again.     Tlius.  when  the  fetuaes  were  in 

"In  ^rtain  mx^  th«  embrjoei  or  fetusefl  immiB^nt  dixnor^r  of  death  on  ae<!0!int  of 

rxpelled   bf   abortion    five    evidence   of  the   cold   to   which    they   were   expowed^ 

I  if**;   niid  if  by  chiini!^  Un?  ^!K  has  re-  they  could  be  reBUscitatid,  and  their  Iif« 

mMiried  intact,'  one  may  ace  the  embryo  proIoti^fKl  by  pluri;^ifi|cr  them  into  a  cup 

moving  io  the  liquor  amnii     We  made  of  water  at  the  t^Tnperatwre  of  37-40** 

an  ob«ervatlan  of  thiit  nature  in  a  ea«e  C,  aa  we  several  time«  had  occasion  to 

ef  twin  pTCgnancy.    The  fetu^en  of  four  do. 

BKPnihA  remained  for  some  time,  more  "At  five  month*  the  infanta  breathe, 

t^n   half  an   hour,  without  breathing,  but  in  siich  an  incomplete  manner  that 

If  waa  poaaibic  to  follow  with  ease  the  the^  cannot  live  lon|^.     At  the  end  of  the 

besting  of  the  heart,  and  the  beat«  grew  Mxth   tnf^nth   r*'spirn!ion   i-i  pstnhTI-ihed, 

a|<Pttvr  rt*  Ihe    fetii«    b«*mmp    cold,  and  and   the    inf tints    may    live    for   ieveral 

M0F«  mptd    aa    Ihe    fetus  waji  warme<I  hours  or  even  days." 
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-  complete  quHls  ne  tardent  pas  k  sucoomber,  A  la  fin  du  sixieme  mois 
la  respiration  s'etablit  et  lea  enfants  peuvent  yivre  pendant  pluBienxs 
heures  et  meme  plusieurs  jours." 

A  case  of  great  interest  on  account  of  the  accuracy  with  which  the 
date  of  impregnation  was  known  ie  reported  by  Dr.  Barrows,*^  of 
Hartford.  Mrs.  J.  miscarried  on  the  18th  day  of  May;  lochia  pro- 
fuse and  continued.  June  18thj  Dr.  Barro^va  was  called  on  account 
of  increased  vaginal  discharge,  probably  the  menstrual  flow ;  this  con- 
tinued for  a  week  or  two  before  it  ceased.  She  went  from  home  on 
the  27th  of  June,  and  at  this  time  she  first  indulged  in  sexual  inter- 
course subsequent  to  her  miscarriage*  On  the  18th  of  November  she 
miscarried  again,  in  consequence  of  overexertion.  Dr.  Barrows  at- 
tended her  on  this  as  on  the  previous  occasion.  The  ovum  was  ex- 
pelled entire.  The  sac  contained  at  least  two  pints  of  fluid.  **The 
membranes  were  not  ruptured  for  some  little  time,  during  which  the 
movements  of  the  child  were  active  and  vigorous.  On  rupturing  the 
membranes,  and  exposing  it  to  the  air,  it  instantly  gasped,  or,  per- 
haps I  ought  rather  to  say,  uttered  a  cry  so  loud  as  to  be  heard  dis- 
tinctly at  a  distance  of  several  feet,  it  being  at  the  same  time  covered 
with  the  hedclothes.  The  cord  was  tied  on  its  ceasing  to  pulsate,  at 
the  end  of  two  or  three  minutes,  then  separated,  and  the  child 
wrapped  in  warm  flannels.  As  it  continued  to  manifest  the  ordinary 
appearances  of  life,  its  condition  was  watched  with  great  interest  and 
care*  It  breathed  with  a  kind  of  convulsive  gasp  at  intervals  of  one 
or  two  minutes.  The  heart  beat  regularly  for  forty-five  minutes. 
The  child  repeatedly  opened  its  mouth,  and  thrust  forward  its 
tongue."  It  measured  (it  was  a  female)  ten  inches  in  length,  and 
weighed  fourteen  ounces.  The  integuments  were,  for  the  most  part, 
firm,  and  of  a  light  color;  the  portion  covering  the  abdomen  was  thin 
and  of  a  reddish  hue.  The  hair  of  the  head  was  like  down,  the  rudi- 
ments  of  the  nails  were  plainly  discernible,  and  the  iris  was  entirely 
closed  with  the  menihrana  pupillaris.  The  head  wag  tolerably  firm, 
but  the  frontal  and  the  parietal  hones  were  imperfect  and  wudely  sep- 
arated. Dating  from  the  first  intercourse  after  the  previous  miscar- 
riage* the  age  of  the  child  was  144  days,  or  less  than  five  calendar 
months.  There  is  nothing  in  its  size,  weight,  and  development,  as 
reported,  inconsistent  with  the  mother's  reckoning  and  the  facts  re- 
lated by  the  physician. 

Further,  Eawitz  describes  a  complete  ovum  of  the  third  montb| 

*Amer.  Jour.  Med.  ScL,  April,  1853, 
p.  380, 
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0  cmi-  IB  lengthy  in  which,  after  elevating  the  sternuin,  he  watched 
the  heart  beat  for  four  houra.**  Whether  the  courts  would  rec^^gnize 
such  a  fetuB  as  a  living  being  hae,  so  far  as  I  can  find,  not  been  de- 
termined«  From  the  medical  point  of  view  it  certainly  was  alive  for 
tiiOBe  four  hours,  but  it  is  equally  certain  that  it  could  not  have  been 
kept  alive  until  a  period  of  full  development 

64.  Evidences  of  age  of  fetus,—  The  length  of  gestation  necessary 
to  produce  an  infant  capable  of  being  nursed  to  mature  years  is  also 
stilJ  open  to  discussion.  In  the  reckoning  of  the  duration  of  the  in- 
trauterine life  of  these  premature  infants,  again  we  are  at  a  loss  for 
ft  date  from  which  to  start  onr  calculations.  We  have  seen  that  the 
ceflsatioB  of  the  menses,  in  any  one  ease,  is  a  very  uncertain  guide, 
mnd  in  the  majority  of  instances  we  do  not  have  a  single  coitus  from 
which  to  date;  and  if  we  bad,  that  has  been  shown  also  to  be  capable 
of  variation  within  the  limits  of  from  one  to  two  weeks.  Hence,  in 
these  estimates  it  is  customaryj  and  perhaps  safest,  to  determine  the 
period  of  gestation  of  the  fetus  by  the  degree  of  development  to  which 
it  has  attained.  The  most  important  of  these  developmental  signs 
are  the  length  and  weight  In  an  article  on  the  early  viability  of 
the  infant,  Charles^*  gives  a  series  of  estimates  of  the  length  and 
weight  of  the  fetus  at  different  ages,  during  the  later  half  of  preg- 
nancy, and  then  gives  his  own  estimate,  which  represents  well  the  ac- 
cepted figures  for  the  siase  of  the  fetus  at  its  different  ages, 

t Charles's  figures  are  as  follows  for  months  of  thirty  days  each: 
I 


I 


Ikmiht. 

QrmmmA, 

Ceutiineten. 

8.0 

1,000 

35  0 

e.s 

U37S 

37.5 

7  0 

1,760 

40 

1,5 

t,12S 

42.5 

9  0 

2,500 

46.0 

a,  5 

2,875 

47.5 

9.0    (Term) 

a,250 

50 

In  the  earlier  montha  we  may  follow  the  figures  for  length  given 
by  Haase  ^^  first  month,  1  cm* ;  second  month,  4  ems. ;  third  month, 
9  cms. ;  fourth  month,  16  cms.  j  fifth  month,  25  cms* ;  where  the  table 
18  reckoned  for  lunar  months  of  twenty-eight  days. 

Along  with  these  measurements,  the  general  development  of  the 


■*RAwltz:  Ub*T  die  Lebensfllitiikelt 
i|#*  emhrvos,  Arch.  f.  An  at.  il  Physiol. 
PTivf.  Abth,  Suppl.  Bd.  1879.  f  6». 

**Ch«rle».  Nouvcti?  Areh.  d'Obst^it.  et 
4^  Gjncc.  1803,  VIII.,  p.  404. 
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fetus  must  be  taken  into  account  (See  section  on  abortion*)  But 
estimating  from  the  condition  of  the  fetus  as  well  as  from  the  state- 
ments of  the  mother  as  to  menses  and  coition,  we  have  records  of  a 
number  of  premature  cases  that  have  lived  for  a  longer  or  shorter 
period  after  the  delivery, 

66.  Cases  of  early  viability*—  That  infants  born  one  or  two  months 
before  term  have  been  reared  to  adult  life  is  doubted  bj  no  one*  And 
with  the  introduction  of  artificial  feeding  and  warmth,  the  age  of 
viability  has  been  lowered  remarkably  in  the  last  few  decades. 
Berthed,  in  his  thesis  to  the  University  of  Paris  in  1885  (Les  En- 
fants  nes  avant  Terme.  La  Couveuse  et  la  Gavage),  gives  the  follow- 
ing table ; 


Month*  of 

Number  of 

Per  Cent  Alive  oa  Dis- 

lAtmutcrine Life* 

Casefi  Bgttl, 

charge 

from  HofipitAi. 

6 

H 

30 

a. 5 

a4 

53 

7 

77 

63.7 

7,5 

a4 

78,7 

8 

177 

85.9 

8.5 

107 

01. e 

Then  Berthed  adds  that  the  caaea  under  the  seventh  month  that 
have  survived  have  been  very  infrequent^  and  refers  to  the  following 
eases : 


Development. 
Author.  Weeka, 

Culingwood 28 

D'Outrepoat  .  •  ...  27 

Eodmann 26 

Kopp  ,  ,  . , 2e 

B6ker   26 

Holfit 25 

Cochrrnne  ,,.*..  25 

Avan 24 

Barker  _   ... 23 

Rocheater 22 

Wining .,  22 

Home , .  .^  18 


Weight. 

Length, 

1 

Puundi. 

Inches. 

LlYWL                      ^ 

2 

U 

2  ronnthi. 

1.6 

13.6 

11  jear»   and  moi 

1.5 

13 

4  months^ 

2. a 

11.5 

Several  weekt. 

1.75 

14 

6  weeka. 

IS 

13 

6  hourfl.                 J 

2  6 

14 

1  we«k.                   1 

1.5 

18 

4  months.               1 

1 

11 

6.5  yean^             1 

1 

66 

13  hours.               1 

1.25 

11 

44  hours,                 ' 

1 

a 

8  yeara  and  mora. 

To  this  table  of  Berthod'a  several  other  eases  may  he  added.  Ahl- 
fold  describes  a  case  said  to  be  of  the  twenty-seventh  week,  weighing 
1,450  gms.,  and  39  cms.  long,  and  quotes  a  case  from  Henke  of  the 
twenty-sixth  week,  11  in.  long,  and  "1  pfd.  11  1th.  (Bairische  Civil* 
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gBwichts)"  long.  This  child  lived  ten  days.  In  the  Jonr.  d' Accouche- 
ments  for  February,  1895,  there  is  a  discussion  of  a  case  reported  to 
be  a  fifth-month  fetus,  which  was  still  living  at  the  time  the  paper 
was  written,  two  years  and  a  half  after  birth.  The  analysis  of  the 
evidence  as  to  the  age  of  the  child  there  gone  into  leads  to  the  proba- 
bility that  the  child  was  a  few  days  over  six  months  in  utero,  about 
180  days  after  the  last  menses.  Lii  that  article  are  references  to  six 
other  cases  of  six  months  and  a  few  days  intrauterine  life.  In  the 
Lancet,  April,  1852,  there  is  the  record  of  a*  case  bom  on  the  179th 
day  of  pregnancy,  that  lived  four  months,  and  then  died  of  an  epi- 
demic disease.  Dr.  Barker  describes  a  case  bom  on  the  158th  day; 
weight,  one  pound,  length,  11  inches ;  three  years  and  a  half  after- 
wards it  was  still  living. 

66.  Conoliuions  as  to  limits  of  variation. — ^From  the  foregoing 
facts  we  can  but  come  to  the  conclusion  that,  though  the  normal  period 
of  gestation  is  275  to  282  days  from  the  end  of  the  last  menses,  or 
270  days  from  a  single  coition,  the  pregnancy  may  be  protracted  to 
834  days  after  coitus,  or  344  days  after  the  menses;  while,  on  the 
other  hand,  the  shortest  recorded  pregnancy  where  the  child  has  been 
carried  through  an  existence  of  more  than  a  few  hours  is  Home's 
case,  in  the  eighteenth  week,  126  days,  where  the  infant  lived  more 
than  eight  yeara» 
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70.  Evidence  from  alleged  superfetatjem  in  iionnal  eaflefl^  in  geneimL 

71.  Twins  with  different  fathera. 

7E*  Simultaneous  birth  of  two  fetuses  of  different  afea. 

73»  Two  viable  fetusca  bom  within  nine  months. 

74»  Interpretation  of  thin  evidence;  twin  compreaBion. 

75,  Evidence  from  luperfetatiou  in  abnormal  cases ;  double  atetiUL 

70,  Coincident  extra-  and  tntra-utei-ine  pregnancy, 

77.  Concluflions, 


67.  Defimtioa, — In  connection  mA  the  question  of  the  duration  of 
pregnancyj  treated  in  the  previous  chapter,  the  question  arises  slb  to 
how  soon  after  the  end  of  one  pregnancy  another  may  hegin*  And  aa 
there  have  heen  a  number  of  cases  reported  in  which  the  time  between 
the  birth  of  two  infants  at  term  has  been  recorded  as  less  than  nine 
solar  monthsj  we  are  confronted  with  the  problem  as  to  whether  one 
pregnancy  can  begin  before  another  has  come  to  term-  If  one  preg- 
nancy can  be  superimposed  upon  the  other,  we  have  the  condition 
known  as  superfetation.  And  directly  allied  hereto  comes  the  ques- 
tion as  to  whether  the  two  infants  of  a  twin  birth  may  have  different 
fathers. 

68 ♦  Ovulation  dnnng  pregnancy. —  In  order  for  two  pregnancies  to 
be  Quperimposed,  not  only  must  there  be  two  inseminations,  but  there 
must  also  be  two  ovules  set  free  from  the  ovaries  of  the  woman,  and 
the  spermatozoa  must  meet  and  fertilize  the  ovules.  The  question  as 
to  whether  ovulation  continues  during  pregnancy  has  not  much  evi- 
dence to  settle  it  The  prevalent  opinion  is  that  ovulation  is  sus- 
pended while  the  uteruB  is  functionating  The  only  positive  evidence 
of  ovulation  is  the  finding  of  the  ovule  or  the  ruptured  Graafian  folli- 
cle in  the  ovary.  (The  unimpregnated  ovule  would  be  extremely 
hard  to  find.)  The  ovaries  in  the  majority  of  cases  during  preg- 
nancy certainly  show  no  traces  of  ovulation  since  the  date  of  impreg- 
nation*    But  in  the  cat  one  case  has  been  reported  in  which,  during 
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ppegnancj,  CliristopheH  found  a  follicle  on  the  point  of  niphire,  and 
Auvard  eays^  that  Slavjanakj,  in  a  woman  who  died  from  rupture 
of  a  tubal  pregnancy,  found  a  follicle  in  the  left  ovary  which  was 
tense^  as  if  about  to  rupture.  This  is  rather  scanty  evidence,  but  it 
tands  towards  the  view  that  in  exceptional  cases,  ovulation  may  be 
possible  during  pregnancy, 

TO,  Potsibility  of  eonceptioti. —  That  insemination  may  take  place 
is  unquestioned;  but  then  the  possibility  of  the  semen  meeting  the 
ovule  remains  to  be  settled.  Our  present  views  as  to  the  changes  that 
take  place  in  the  lining  membrane  of  the  uterus  are  to  the  effect  that 
during  the  first  three  months  of  gestation,  there  is  a  certain  amount 
of  space  between  the  deeidua  reflexa,  which  covers  the  ovum,  and  the 
decidua  vera,  which  lines  the  uterus ;  hut  that  during  the  third  month 
the  two  decidual  surfaces  fuse.  Hence,  during  the  first  three  months 
it  is  possible^  from  an  a  priori  point  of  view,  for  the  spermatosioa  to 
meet  the  ovum,  if  by  any  chance  there  be  one  in  the  tube,  and  a  preg- 
nancy may  follow. 

70.  Evidence  from  alleged  saperfetation  in  normal  cases,  in  gen- 
eral*—  The  caries  upon  which  superfetation  has  been  argued  may  be 
divided  into  three  classes! — 

1,  Twin  pregnancies,  in  which  the  children,  by  certain  physical 
peculiarities,  prove  that  they  had  different  fathers;  as  where  one  is  a 
white  child  and  one  a  mulatto. 

2,  Birth  almost  simultaneously  of  two  fetuses  of  unequal  devel- 
opnient 

3*  Birth  of  two  living  children  at  a  longer  interval,  but  less  than 
that  required  for  the  development  of  the  second  infant  after  the  birth 
of  the  first 

71.  Twini  with  different  fatheri.— Instances  of  the  first  class  are 
not  uncommon*  In  animals,  instances  of  a  bitch  giving  birth  to  a 
litter  of  pups,  some  of  which  resemble  one  dog  and  some  another  dog, 
are  common.  Instances  where  a  mare  has  been  covered  by  a  stallion, 
and  within  a  short  period  by  an  ass^  ^'^^  has  brought  forth  twins 
bearing  the  marks  of  the  two  fathers,  are  also  on  record  in  the  vet* 
erinary  annals.  And  there  are  a  number  of  cases  on  record  where  a 
negress  has  borne  twins,  one  a  mulatto  and  one  a  pure  blacL^     Buf- 


MiBcr.  Jotxrn.  Obetet.,   Wtj,    1886.  Med.  Exam.  1849,  p.  523;  and  another 

*AuTar4  Tr»T»iuc  d^Oh^UL,  UI*.  p^  in   Am,  Jour.  Med.  Sci.,  Julj,   1854,  p. 

472,  290,    Also,  Mosely,  Diftease*  of  Tropical 

■Afoer.    Jotir.   Med.    Sci,   Oet.,    1S41,  Climntefl,  p.  Ill ;  and  Caflper's  Wachen- 

p.  315,     For  a  large  nuriiber  of  ainiilar  »cbri/t,  Jan.  8tli,  1842;  and  Amer.  Jour. 

eaaea,  se«  references  in  Beck's  Med.  Ju-  Med.  ScL,   April,   1849^  p.  540, 

titprudenee^  Vol.  1.,  p.  265;  alsn  Phil. 
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foD*  Cites  the  case  of  a  white  woman  who,  after  haring  intercourse 
with  a  white  and  a  negro^  at  an  interval  of  a  few  hours,  gave  birth  at 
term  to  a  mulatto  and  a  white  child.  And  Bouillon,^  after  reporting 
a  case  where  a  negress  bore  a  blaek  and  a  mulatto,  both  equally  devel- 
oped, at  a  single  birth,  cites  the  case  of  a  negresa  belonging  to  M, 
Bertodicre,  a  landowner  in  Morne  a  I'Eau,  **Qui  mit  a  monde  troia 
enfans,  dont  un  mulatre,  le  second  noir>  et  le  troisieme  cabre;  la  mere 
et  les  enfans  vivent  encore,  et  ne  laissent  ancune  incertitude  sur  la 
superfetation/' 

Analogous  to  these  births  of  twins  with  evident  different  fathers* 
are  the  more  common  eases  of  twins  from  the  fertilization  of  t%ro 
ovTiles  at  one  insemination,  such  as  are  represented  by  those  that  have 
separate  amniotic  and  chorionic  membranes,  with  two  distinct  or 
fused  placentsp:  the  majority  of  cases  of  twins  (977  cases  out  of 
1,169  examined  by  Ahlfeld). 

72.  Simultaneoni  birth  of  two  fetuses  of  different  ages* —  Instances 
of  the  second  class  are  also  not  rare.  Sunderland  reports  a  case 
where  a  woman^  at  an  interval  of  two  hours,  gave  birth  to  two  fetuse^ 
one  of  the  fifth  month  and  one  of  the  third  month.  Carpenter^  re- 
ports the  case  of  a  woman  who,  within  an  interval  of  a  few  days,  gave 
birth  to  a  three  weeks'  ovum  (embryo  not  seen),  and  a  earneous 
mole  4  inches  in  diameter,  which  was  reckoned  as  of  about  the 
third  month-     Tyler  Smith*  reports  a  case  of  a  miscarriage  of  an 


*Buffoii^  dted  by  Auvard.  taint  of  tte  black  husband  In  the  chil* 

'  Bull,  Fflc,  de  Med.  de  Pftrii^  1820,  dren  of  both  white  parents,  Be  afao 
VII.^  p.  512:  '*Who  gave  birth  to  aaya  that  childreTj  born  in  aduJterj  re- 
three  infants:  the  first  a  mulatto^  the  s^mhle  the  legal  father  tnore  than  the 
Fccond  a  black,  and  the  third  «  Creole;  real  father^  and  children  hy  the  second 
the  mother  and  the  children  are  atlll  busbund  resemble  the  first  husband.  An 
living  and  allow  no  uncertainty  as  to  instance  of  tbia  kind,  or«  as  the  author 
the  auperfetation/^  considers  it,  of  maternal  impression,  is 

For  a  similar    case^    see    also    Tyler  described    by   CI  ere     (Bull.     Soc    Me4 

Smith,  Lancet,  April,  185§,  p*  38S*  Suisse   Komande,   July    7,    1873)     from 

*As  incidentally    bearing     upon     the  the  experience  of  Kuas  In    Straaaburg. 

question  of   a   mulatto  child  from  two  A  white  woman  had  a  negro  paramour 

white  parents,  the  queation    of    **telcg-  with  whom  she  had  had  sexual  eonnec- 

ony,"  or  the  effect  of  a    previous    sire  tion    several    times    while    in    A  to  erica, 

upon  children  of  a  second  father,  should  Returning   to   Europe     she     spent    two 

be  mentioned.    The  condition  in  an  I  ma  la  years   in  a   convent,  and   then   married 


U  well  recognized,  under  the  term  of 
"throwing  buck."  (See  the  paper  read 
at  Royal  Med,  Soc.  Edinburgh,  on 
Mnreh  lit,  1805;  "Teratologia,^  July, 
1895.) 

In  man  the  condition  seems  to  he 
equally  accepted,  Gould,  Anomalieaand 
Curiosities,  |).  88,  says  that  a  white  wo- 
man pregnant  by  a  black  man  and  later 
bj  a  wbite  man  will  always  show  tha 


a  white  man.  The  result  of  th6  union 
was  a  dark-skinned  child. 

Maternal  impression  ts  substantisnted 
by  several  other  apparently  authentic 
cftses,  (See  Gould  and  Pyle's  Anomft- 
lies  and  Curiosities  of  Medlane*  p,  8lJ 

'Carpenter,  Amer.  Joum.  Ohstet,.  VoL 
XX,.    1887,  p.  200, 

'l^ler  Smith,  quoted  by  Carpenttf. 
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Qwmn  of  the  fifth  month,  and  one  of  the 


month.    This  woman 

pr^gnaney,     Gauthereaux® 


4d 

had 
menatruated  regularlj  during  her  pr^gnaney,  Gauthereaux®  de- 
aeribefi  a  case  in  which  there  was  a  birth  of  twins  each  about  5  inchea 
long  (four  and  a  half  months),  and  then  a  few  hours  later  a  single 
birth  of  ao  infant  15  inches  long  (about  seven  and  a  half  months), 
Godfrey'*'  describes  a  case  where,  four  days  after  the  birth  of  a  three 
and  a  half  months'  fetus^  there  was  delivered  a  seven  months'  child^ 
weighing  four  and  a  quarter  pounds.  Giles'*  reports  the  case  of  a 
dead  child  at  half  term  and  a  seven  and  a  half  months'  child,  b<jrn 
three  hours  apart,  Sinard**  reports  recently  a  very  interesting  case 
of  birth  on  the  same  date  of  a  six  months'  fetus^  length  3i.5  cms.^ 
that  lived  fifty-four  hours,  and  a  full  term  or  somewhat  over-devel- 
oped child  with  slight  hydroeephalus,  that  lived  twenty-four  hours, 
lo  oonoection  with  this  case  Sinard  quotes  a  case  citfid  by  Nsgde*' 
of  a  woman  who  gave  birth  to  a  large  girl  infant,  and  a  half  tour 
later  to  a  small  girl  infant,  too  weak  to  suck,  that  lived  only  iwn 
weeks.  This  second  infant  was  16  inches  long  and  weighed  two  and 
a  half  pounds;  it  was  estimated  at  seven  months*  Perhaps  the  most 
arident  c^se  of  this  class  is  that  reported  by  Dufrenois^*  of  the  deliv- 
ery, in  the  same  day,  of  one  child  at  full  term  and  a  fetus  one  inch 
longj  in  which  the  eyes  and  the  rudiments  of  the  extremities  could  be 
seen,  and  of  which  the  age  was  estimated  at  six  to  seven  weeks.  The 
fetus  was  not  dried  up  or  changed  in  any  way  to  cause  suspicion  of 
deeomposition^  but  was  in  a  smaU  amniotic  sac  of  its  own.  The 
woman  admitted  coitus  in  the  fourth  month,  in  the  sixth  month,  and 
«giin  towards  the  end  of  the  seventh  or  beginning  of  the  eighth 
month.  After  the  last  connection  the  woman  felt  nauaea  and  the  de- 
rangement of  appetite  common  in  the  early  months  of  pregnancy. 
Another  very  possible  case  ia  that  of  Addison/*  where  a  woman  was 
delivered  of  a  healthy  male  child,  and  four  days  later,  twins,  the  size 
of  a  pigeon's  egg,  were  born, 

7J.  Two  viable  fetniei  bom  within  nine  monthi, — As  instances  of 
the  third  class,  where  fully  developed  infants  are  born  at  intervals 
lees  than  that  required  for  their  development,  we  may  quote  from 
Genahl'a  thesis  (University  of  Paris),  of  1867,  "Considerations  sur 

*  Oiuiticrraux:,  N.  Orleftni  Med.  Surg.  "^egaU,    Le    BuH.    MM.   de    Quebec, 

Jmm.,  N,  8.,  VoL  XVIIL,  ISOO^Ol,  pt,  1900,  h,  463. 

1,  p,  4t<l.  "Dufr^ixoiB,  J,   de  M*d.   et  de  Chir. 

"■CodfT^,   lAncet^  Lond..   1887,   Val.  Pmt..  Pa  rift.  1833,  IV..  p.  65. 

11,,  p.  0aO.  "^Addison,  Lanc«t,  London,  ISS^,  VoL 

"Oil*.  Une«t,  1887,  Vol.  IL,  p.  565.  I.,  p,  477, 

*^in«rd.    Le    Bull.    Mfid.    de    Qiii^bec, 
1900,  1^  493. 
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k  SuperfetatioD,"  three  cases:  An  iedefimte  reference  to  ft  woman 
of  Aries  who  was  delivered  of  two  children  at  term  at  an  inten'al  of 
five  months;  Bp  F.,  who,  on  the  20th  of  January,  17S0,  bore  a  living 
girl  infant,  of  about  the  seventh  month,  and  on  July  6tb  of  the  same 
year  a  second  girl  babj  of  apparently  foU  lerm  development;  and 
M.  B,,  delivered  on  the  30th  of  April,  1748,  of  a  lining  viable  infan^ 
and  on  the  17th  of  September  following,  of  another  infant  at  term. 
In  these  last  two  cases  there  was  an  interval  of  four  and  a  half,  and 
five  and  a  half  months  between  the  births  of  two  living  and  viable 
children.  Another  such  instance  is  the  case  eommunieated  to 
Fodere,  by  Desgranges,  at  I^yons,  relative  to  the  wife  of  Raymond 
ViUari**  She  was  delivered  on  the  20th  of  January,  1780,  of  a  liv- 
ing seven  months^  child.  But  the  abdomen  did  not  decrease  in  size, 
and  three  weeks  later  she  felt  the  movement  of  a  fetus  in  her  ahdo- 
men.  On  July  6th  (five  months  and  sixteen  days  after  the  first 
birth),  she  was  again  delivered  of  a  living  female  child.  The  milk 
now  appeared,  and  she  w^as  able  to  nurae  her  offspring.*^ 

74.  Interpretation  of  this  evidence;  twin  compression. —  These  in* 
stances  of  the  second  and  third  classes,  however,  must  be  compared 
with  the  cases  of  twin  pregnancies,  where  one  of  the  fetuses  has  been 
subjected  to  more  or  less  compression.  Such  cases  produce  the  so- 
called  "fetus  papyraeeus  ;'*  often  a  dried  and  tightly  compressed 
fetus.  Sometimes  less  degrees  of  compression  are  evidenced,  but  still 
sufficient  to  cause  the  death  of  the  child.  In  cases  where  this  compres- 
sion has  been  so  great  as  to  cause  the  death  of  one  fetus,  it  may  be 
easily  recognized  after  birth  by  the  appearance  of  the  body.  Thus,  in 
a  case  referred  to  by  Dr.  Beck,*®  Mr.  Ingleby  says :  "A  few  weeks  ago, 
on  examining  a  mature  placenta,  the  expulsion  of  which  was  attended 
with  severe  hemorrhage,  a  fetus  of  four  or  five  months,  flattened,  but 
not  putrid,  was  found  within  the  membranes,  closely  adherent  to  the 
uterine  surface  of  the  mass,  and  yet  a  full-sized  living  child,  in  con- 
nection wilii  this  placenta,  had  just  been  expelled."  Duvernoy**  also 
relates  an  instance  in  which  the  mother  gave  birth  to  a  living  female 
child,  liealthy  and  mature,  and  immediately  afterwards  to  a  dead 
fetus  of  aboxit  six  months,  wdth  its  head  and  face  extremely  flattened 
and  deformed.    Pouchet*^  gives  the  history  of  a  most  interesting  case 

»Foder#,  Vol.  L,  p.  4S4.  "Beck's  M«i.  Jurispr.  Vol.  I.,  p.  2fl&. 

*'  Many  infltanccfl  are  on  record  cf  dc-  "  Not*  Sur  un  Cas  de  Gro6«e&»e  Dou- 

laycd  birth  of  the  second  twin,  the  de-  ble  Panenu  ^  Tenmo,  Strasbourg,  IS34* 

lay  ftmountini?  to  from  m  few  da^a  to  a  *  Thcorie     Positive     dft     POrulataoii 

month.     For  instance  of  this  kmd  see  SpontanSc,   Parui,    1847. 
OoiiTd  and  Pole's  Anomaliea  and  OurioB- 
itiei  of  Medicine,  p.  142. 
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eotnmtinicated  to  him  by  Dr.  Merrielle.  A  lady  was  delirered  of  a 
healthy  and  mature  female  child,  which  was  soon  followed  by  the 
placenta.  Her  labor-painH  continued  notwitbstandiDg^  and  the  next 
moming  she  expelled  an  entire  ovum,  containing  another  fetus*  This 
fetu^  presented  all  the  characteristics  of  a  child  of  four  months;  it 
was  seven  inches  long*  Almost  every  part  of  ita  body  bore  evident 
traces  of  compression.  Its  head  was  flattened  transversely  to  such  a 
degree,  that  the  sinciput  presented  a  sharp  edge,  and  at  the  temporal 
region  its  diameter  was  not  more  than  six  lines.  The  chest  was  alao 
very  much  compressed.  The  upper  extremities^  and  particularly  the 
left  hand^  were  greatly  flattened.  The  appearance  of  the  skin  showed 
that  the  fetus  had  been  a  long  while  dead.  It  was  of  a  pale  brown 
oolor^  and  denuded  of  epidermis  over  a  great  part  of  the  body.  Dr. 
Streeter  related  a  case  to  the  Westminster  Medical  Society,  in  which 
one  fetus  was  alive  at  full  term^  and  the  other  blight4*d,  having  ap- 
parently perished  at  the  third  month.  It  had  undergone  very  little 
decomposition,  and  was  Bq\iee2ed  quite  flat*^  Dr.  Perkins,  of  New 
I»ndon,  in  a  letter  to  Dr,  Porter,  May  16th,  1S40,  relates  as  follows: 
That  he  delivered  a  woman  of  a  healthy  male  child,  at  full  term*  The 
same  night  she  expelled  a  fetus  enveloped  in  its  membranes,  between 
four  and  five  months  old,  entirely  undecomposed  and  uninjured,  ex- 
cept the  head,  which  was  eompressed.^^  Dr.  Lopez  presented  to  the 
Medical  Society  of  Mobile  a  specimen  of  a  blighted  fetus  of  the  third 
month,  discharged  with  a  living  child  at  full  term*  The  akuU  was  so 
completely  compressed  that  the  opposite  parietal  surfaces  were  in 
close  contact  The  whole  body,  in  f act>  was  distorted  and  flattened  by 
the  pressure  exercised  by  the  other  child  upon  it  It  was  not  at  all 
decomposed.^^ 

Having  thus  seen  the  compression  which  one  fetus  in  a  twin  preg- 
nancy may  exercise  upon  the  other,  it  is  not  difficult  to  understand 
that  the  pressure  may  be  sufficient  to  retard  its  growth  without  actual- 
ly destro^dng  its  existence.  If  this  compression  becomes  at  a  certain 
period  so  great  that,  without  destroying  the  vitality  of  the  fetus,  it 
cnly  permits  the  blood  to  reach  it  in  an  insufficient  degree,  one  twin 
becomes  arrested  in  its  development,  while  the  other  goes  on  increas- 
ing until  its  maturity,  when  it  is  expelled*    The  remaining  fetus,  now 


I 


"lancet,  London,  Oct.  30,  IS4!,  other  cafie   in    N.    W.   MM.   and    Siirg, 

*  Lopei,  Am.  Journ.,  Oct.  1846,  wTiwe  Joum,,  Nov„  ISaO-,  and  anothiT  in  Xpw 

otiiFr  cmiM  triti  aUo  he  found  iUustrn-  Orletina   Med.  and   Bnrg.  Journ.^   FepL, 

Ht*  of  this  fact.    Dr-  J,  B.  Davis  glides  1S5Q,    Consult*  al»o,  Montponicry.  Sigrw 

m  cai*  of  th«   anequ*!   developmetit   of  and  Symptoms  of  Fregnamcy,  ai  tide  oa 

twt>   f€tus€s   in   the  ftame   uteruA,   Ohio  secondary   ovum. 

Med,  *iid  Surg.  Journ.,  Sept.,  ISSO.  An-  ■•  Amer.  Joum.,  Oct,,  1846. 
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nilieved  from  the  compression,  grows  with  facility,  and  10  born  in  its  1 
turn  when  it  has  reached  maturity. 

Further  evidence  bearing  upon  the  effects  of  oompression  an*  seen 
in  the  double  monsters  in  which  the  fetuses  differ  considerably  in 
aiza.  Such  an  onej  it  ia  stated  by  Dr.  Duncan,  exists  in  hia  collec- 
tion.** 

In  the  light  of  these  compression  phenomena  the  evidence  of  the 
second  and  third  classea  of  cases  quoted  in  support  of  superfetation 
must  be  taken  as  of  less  value  than  it  appeared  prima  facie.  Evident- 
ly a  large  number  of  the  eases  can  be  explained  in  other  ways  than 
by  secondary  conception.  Williams  says  that  in  the  cases  of  double- 
ovum  twin  pregnancy  it  is  not  unusual  for  one  child  to  die  at  an  early 
period  and  be  expelled  from  the  uterus  soon  afterwards,  while  the 
other  may  go  on  to  full  development*** 

76,  Evidence  from  superfetation  in  abnormal  cases;  double  ntems. — 
It  has  been  suggested  ttiat  superfetation  may  be  explained  upon  the 
supposition  that  the  uterus  was  double;  but  although  not  a  few  in- 
stances of  double  uteri  are  on  record,  yet  in  all  instances  where  preg- 
nancy has  existed,  it  occurred  on  one  side  only.^*  Moreover,  in  one 
case  also  reported  by  Dr.  Oldham,  of  double  uterus,  in  the  unim* 
pregnated  half  during  pregiaancy  of  the  other  side,  menstruation  did 
not  occur.  There  is,  however^  one  remarkable  case,  possibly  an  excep- 
tion. A  woman  of  Modena  became  pregnant  in  1817  for  the  seventh 
time.  Nine  months  afterwards  she  was  delivered  of  a  male  child, 
healthy  and  fully  developed.  The  placenta  was  expelled,  and  the 
woman  regained  her  health  and  strength  entirely*  Still  one  half  of 
the  abdomen  remained  enlarged,  and  the  movements  of  a  fetus  were 
clearly  ascertained.  One  month  after  her  last  labor,  she  was  again 
confined  of  a  living  male  child^  also  well  formed.  The  woman  died 
later  of  apoplexy;  and,  on  examination,  the  uterus  was  found  to  be 
double,  hut  with  a  single  cervix.^^  Hence,  this  may  have  been  a  case 
of  pregnancy  in  the  two  halves  of  a  double  uterus  at  the  same  time, 
though  the  possibility  of  the  two  fetuses  being  on  the  same  side  is 
not  excluded, 

76.  Coincident  extra-  and  intra-nterine  pregnaney. — That  two  ova 
certainly  may  be  fertilized  and  carried  at  the  same  time  is 
further  attested  by  the  cases  of  coincident  intrauterine  and  extra- 


••Amer.   Joum,,   July,    1849,    p.    Z47, 
from  Med.  Times,  May  26th.     For    Otlv 


■Williams's  ObatrtnCT,  p.  330. 

.._„.  .„.  __^.  _^.     ^  ,.         "Oldham,  Guy's  Hosp.  Heport«,  Vol. 

er  crtfl&B,   vide  Med.  Times,   Dec.   1844;    VU.,  p.  651. 
Henke's  ZeitBchriftj  1637;   Beck's  Med.        *  Amer,  Jc 


J»r„    VoL    I.,    p.    tm; 
Hfipitaux,  Dec.,   1854. 


mnd    Qnx.    4qa 


Jouni.,  Oct,,  1852,  p,  328, 
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Uterine  pregnancies,  of  which  there  are  a  number  on  record,'^  and 
there  can  be  no  theoretical  reason  why  such  cases  of  superfetation 
should  be  limited  to  any  period  of  a  primary  extrauterine  pregnancy^ 
provided  ovulation  and  insemination  take  place. 

77.  Condusions. —  If  now,  in  conclusion,  we  look  over  the  evidence 
for  and  against  superfetation,  we  may  adopt  the  classification  of  the 
cases  as  suggested  by  Auvard: — '* 

a.  Buperovulation,  where,  a  few  hours  to  a  week  after  impregna- 
tion of  one  ovule,  another  is  also  impregnated. 

b.  Superembryonment,  where  one  embryo  has  been  in  the  uterus 
from  a  week  to  three  months  when  the  second  is  impregnated. 

c.  Superfetation,  where  one  fetus  has  been  in  the  uterus  three 
months  or  more  before  the  second  is  impregnated. 

Of  these  three  classes  the  first,  superovulation,  or  superfecundation^ 
is  admitted  by  all  authors.  The  second,  superembryonment,  is  recog- 
nized by  Tamier  and  Chantreuil  in  their  Traite  d'Accouchement,'^ 
and  it  is  not  denied  as  a  possibility  by  the  majority  of  authors.  The 
third,  superfetation,  is  apparently  impossible;  for  at  the  beginning 
of  the  fourth  month  the  decidua  of  the  ovum  and  that  of  the  uterus 
are  fused,  and  so  would  prevent  the  communication  between  the 
Aperm  in  the  vagina,  and  the  ovule  in  the  tube ;  while  the  cases  cited 
to  uphold  a  second  impregnation  after  the  third  month  may,  perhaps, 
be  explained  by  compression  of  the  one  fetus  by  the  other.  Super- 
fetation, then,  would  only  be  possible  in  the  case  of  a  double  uterus 
or  an  extrauterine  and  in  intrauterine  pregnancy.  Proof  of  super- 
fetation (after  the  end  of  the  third  month)  is  still  wanting. 

**  8«e  F.  F.  Simpson,  ^A  consideration  Oct.  17,  1903,  Vol.  XU.,  p.  SSI.  Refer- 

of  Combined  Ectopic  and  Intrauterine  enoe  is  made  to  US  eases  eolleoted  from 

Pregnancy,"  meeting  Amer.  Ass.  Obet.  literature. 

and  Gynec,  Sept.,  1$03.  "Travaux  d'Obst^t.,  p.  472. 

Kztnei  la  Jom.  Abmt.  liad.  Aaa^  *Vol.  I.,  p.  643L 


78.  Betnitton. —  The  tenu  abortion  signifies  to  the  medical  man  anj 
emptying  of  the  uterus  of  the  producta  of  conception  from  any  caus 
whatsoever^  before  the  period  of  viability  of  the  fetus.     To  the  lega 
mind  the  adjective  ^'criminar'  before  it  is  iisually  asaumed,  and  ill 
means  an  interference  with  the  course  of  the  pregnancy,  whether  thftl 
uterus  be  emptied  or  not^  with  the  intent  of  destroying  the  product! 
of  conception*    The  number  of  cases  in  which  pregnancy  does  not  gof 
to  term  is  probably  one  eighth  as  great  as  that  in  which  it  does  com-} 
plete  its  normal  course,^     According  to  the  causes  of  the  abortion  we] 
may  classify  them  as  (1)  spontaneous  or  (2)  induced;  and  the  clasa 
of  "induced"  we  must  again  div^ide  into  those  induced  (a)  legally, 
for  medical  reasons,  and  those  induced  (J)  for  criminal  purposes. 
The  object  of  the  law  is  to  isolate  the  cases  of  induction  of  abortion 
for  criminal  purposes^  so  that  we  may  dismiss  the  oonsideration  of 
the  spontaneous  cases  with  a  few  worda. 


'  Hegar'a  B^itrage  t.  GeburtihL  u.  Gy- 
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79.  Caasea  of  ipoEtaneous  abortion. — The  causes  of  spontaneous 
Abortion  maj  be  looked  for  in  the  father  in  some  caaes ;  uBually  where 
he  has  some  chronic  disease,  or  chronic  into^cication.  In  the  motherj 
aixiularly^  the  chronic  diseases  lead  to  abortion,  but  many  other 
€atiaei  also  play  an  important  part  All  sicknesses  of  the  mother  in- 
crease  the  liability  to  abortion  in  proportion  to  the  severity  of  the  in- 
fection* And  the  local  pelvic  conditions  are  even  more  significant; 
©specially  disease,  or  displacementj  or  malformation  of  the  uterus. 
HotBOVBTf  there  are  a  certain  number  of  cases  where  abortion  comes 
on  after  such  slight  cause  that  they  have  been  designated  as  due  to  an 
'^irritable  uterus."  In  that  class  are  included  the  cases  in  which 
abortion  follows  some  most  inadequate  cause.  BrouardeP  refers  to 
two  such  cases  in  the  practice  of  M.  Tarnier,  one  of  the  most  distin- 
guished obstetricians  of  FrancCj  where  a  simple  pelvic  examination 
unintentionally  produced  abortion.  Additional  causes  of  abortion 
miist  be  sought  in  the  fetus  and  its  membranes;  its  disease  or  mal- 
developnient  or  malpr^ition.  Death  of  the  fetus  is  always  expected 
to  be  followed  by  its  expulsion. 

80.  Sipis  of  spontaneous  abortion. —  The  signs  of  a  spontaneous 
abortion  are,  first,  those  of  the  cause  of  the  abortion;  and  second, 
Uioae  of  recent  delivery,  as  detailed  in  chapter  n.,  <m  the  Diaokosis 

OF  PREVlorS  PRKnr^ANCy.^ 

81.  Causes  of  induced  abortion^  in  general. — In  the  cases  of  induced 
abortion  we  have  tliree  classes  of  causes:  1,  drugs;  2,  general  mechan- 
ical means;  and  3^  local  mechanical  means. 

82.  tr»c  of  drugs  in  general. —  If  any  drugs  have  been  used  for  the 
production  of  abortion^  but  practically  all  without  success*  Only  one 
or  WO  have  produced  the  abortion  without  causing  the  death  of  the 
woman  from  the  effects  of  the  drug.  Those  generally  used  belong  to 
the  classes  of  irritants,  purges,  or  emmenagogues. 

83.  Irritanti.—  Of  the  irritants  cantharides  is  the  only  one  much 
usied,  and  its  effect  on  the  uterus  is  probably  merely  secondary  to  its 
irritation  of  the  entire  genilcj-urinary  tract 

84.  Ftirgei. —  Of  the  purges,  those  having  a  drastic  effect,  such  as 
i^  jalap,  croton  oil,  and  elaterium,  may  produce  abortion  by  n 

Itry  effect  upon  the  uterus^  but  both  of  these  classy  of  dniga  act 
upon  the  uterus  only  after  marked  effects  upon  the  other  pelvic 
(»gaiifi»  and  usually  only  after  endangering  the  life  of  the  mother. 


■TirnI*?    ^t    Broimrtl**!,     Inculpation 
d*At^ort«iiieiit,  etc..  Annal.  d'Hyg.,  1881, 
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BrouardeP  takes  up  this  subject  in  considerable  detail,  and  gives  ref- 
erences to  a  number  of  cases  where  these  drugs  have  been  used  for 
tlie  purposes  of  criminal  abortion ;  among  them  he  cites  two  cases  in 
wliich  aloes  given  during  pregnanej,  in  the  usual  therapeutic  dosoa. 
fur  catharsisj  produced  abortion,  i 

85.  Emmenagogues. —  The  third  class  of  druga^  emmenagoguesy  is 
that  perhaps  most  commonly  used,  and  comprises  ergot^  rue,  savine, 
tansj,  yew,  parsley,  and  the  root  of  the  common  cottotu  With  the* 
exception  of  ergot  none  of  them  have  been  known  to  produce  abortion 
without  either  death,  or,  at  least,  the  symptoms  of  intense  poisoning 
in  the  mother.  Many  cases  are  on  record  of  deaths  from  the  taking  ol 
these  drugs  for  their  supposed  effect  upon  the  uterus.^ 

88.  Eripot —  Ergot  is  the  only  drug  which  has  been  used  succesd- 
fully  for  the  production  of  abortion,  and  many  times  when  it  has  been 
tried  it  has  been  found  wanting.  However,  Wood  says*  that  Youatt 
states,  that  in  a  large  experience  upon  many  animals  he  has  never 
known  the  drug  to  faih  StiUe^  says  that  Diez,  Oslere,  Percy,  and 
Laurent,  found  it  to  cause  abortion  in  guinea*pigs,  sows,  rabbits, 
cows,  and  cats.  M-  Bodin"  has  reported  an  epidemic  of  abortion  oc- 
curring among  coavs  near  Trois  Croix,  which  he  attributes  to  feeding 
upon  ergotized  grasses. 

As  for  ita  effect  upon  the  pregnant  woman,  while  its  action  may 
be  uncertain,  still  we  have  the  evidence  of  a  number  of  authorities 
that  it  does  produce  abortion.  Thus,  Mr.  Whitehead  (who  by  no 
means  favors  the  view  of  its  specific  character)  states,  that  in  a  case 
under  his  care,  where,  owing  to  deformity  of  the  pelvis,  it  was  neces- 
sary Id  get  rid  of  the  fetus  in  the  fifth  month  of  pregnancy,  the  ergot 
alone  was  employed,  and  at  fi^rst  with  desired  effect  It  was  given  in 
three  successive  pregnancies,  and  in  each  instance  labor-pains  camo 
on  after  eight  or  ten  doses  had  been  administered,  and  expulsion  waa 
effected  by  the  end  of  the  third  day.  Tried  in  a  fourth  pregnancy  in 
the  same  person,  it  failed  completely.*  ITofmann  has  collected  the  ex* 
pericnce  of  others^  with  this  substance:  Out  of  forty-seven  cases  of 
premature  labor  in  which  the  eigot  was  employed,  it  produced  abor^ 
tion   without  the  necessity  of,  or  the  employment  of,  other  means,  in 
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•Brounnic!,  L'Avortenient,  p.  127.  *  St  1114,  Therapeutics,  2d  ed,,  VoL  n., 

•See  Brouardel,  L'Avortement,  Amer,  p.  5S6. 

Jnurn-   Med.   Sci,.   April,   185K  p.  52Dj  •  Bodjii.    Joum.     de»     Coimaifsajioei 

Copeliind'i  Med.  0lct.,  art.  "Abortion V  Med.,  1842. 
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thirty-tvro;  while,  in  the  remaining  fifteen  cages,  it  was  ffiven  in  addition 
toother  meaiig.'*  Di\  Ramebotham  sujs:  **Egoni©t  ipsetauiuti  pernia  tu 
vi<]i  exempla,  in  quihiii*  partus  premiitunis  inductxis  fuit  septimo  vel 
.KTlavo  graviditatis  mcnse  peracto,  solo  accalis  conmti  usu,  ovuli  niem- 
bratiia  iiitegrris  sen  atis,  ore  titeri  occluso  neque  digito,  neque  iillo  alio 
tnmlo  ad  patefactionem  excitato/'"^  The  same  author  has  teQcnilj 
published  a  Yaluable  paper  on  the  induction  of  premature  labor  by 
the  ergot,  in  which,  we  think^  the  reader  will  find  conclusive  evidence 
of  the  specific  power  of  this  drug*  Premature  labor  was  artificially 
induced  by  it  in  three  successive  pregnancies  in  one  patient  A  table 
of  fifty*five  cases  is  given  in  which  it  was  suceeasfully  used  J*  Dr. 
ChurchiU  aaya:  "Ergot  of  rye  is  now  pretty  generally  supposed  to 
have  the  power  of  originating  uterine  con  tractions."  ^*  To  these  we 
may  add  tiie  statement  of  Brouardel'^  from  Krause  of  eighty  cases  in 
which  ergot  was  used  to  induce  abortion,  in  only  eighteen  of  which 
it  was  ineffectual  J  hut  in  tliree  of  which  it  caused  deatk  Brouardel 
concludes  from  his  studies  that  ergot  is  useless  in  the  early  months^ 
and  also  in  ^e  majority  of  cases  if  labor  has  not  set  in;  hut  grants 
it  the  ability  to  produce  abortion  in  the  smaller  number  of  cases. 
Much  of  the  difference  of  opinion  as  to  the  uterine  effect  of  ergot  de- 
pends, no  doubt^  upon  the  inertness  of  the  samples  of  the  drug  used. 
It  IJ  well  establisliedj  also,  that  independently  of  its  effects  upon 
uterine  oontractious,  ergot  affects  the  life  of  the  fetus  by  depressing 
ltd  heart's  action,  so  tending  also  to  the  production  of  abortion.  This 
i?ing  of  the  hearths  action  of  the  fetus,  from  140  to  80  or  50,  as 
wtH  BB  the  slowing  of  the  heart's  action  of  the  mother,  associated  with 
gAStrointestinal  irritation,  is  characteristic  of  the  action  of  ergot,^^ 
though  a  positive  diagnosis  of  ergot  poisoning  would  involve  the  find- 
ing of  the  ergot  in  the  intestinal  tract 

87.  General  mechanical  means.^  The  general  mechanical  means 
which  may  produce  abortion  are ;  baths,  hot  or  cold,  sometimes  sitE 
ballia,  aometimes  general;  general  bloodletting;  traumatism  to  any 
part  of  th©  body ;  exertion  carried  on  to  fatigue;  and  abdominal  com- 
prBaaion.    The  remilts  of  these  factors  is  extremely  variable* 

87a.  Bathi,  hleeding,^ — The  baths,  as  a  nile,  are  ineffectual,  even  the 
mustard  bath  proving  useless  in  the  majority  of  cases.  Bleeding  sel- 
dom baa  a  tendency  to  produce  abortion-    In  fact  it  is  a  remedy  well 


ZdlfMshHft    f*   Geburtalcnndft, 
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recognized  as  of  therapeutic  value  to  ward  off  a  threatened  abortioiuj 
On  the  other  hand^  when  pushed  to  the  point  of  producing  synoope,  i 
maj  interfere  with  the  pregnancy*    M.  Depaul  relates  an  instance  i 
his  own  practice  where  a  woman  apparently  suffering  from  headache^' 
in  two  suoeessive  pregnancies  applied  to  him  for  the  purpose  of  being 
bled.     He  afterwards  discovered  that  the  bleedings  in  these  two 
Stances,  and  on  one  previous  occasion^  had  led  to  the  destruction 
the  fetus.** 

87b,  Tranmatiimi  and  aperatlons, —  The  effects  of  general  trauma 
tism  are  extremely  varying.  In  some  cases  where  we  can  obtain  a 
history  of  merely  a  misstep  or  slight  stumble^  abortion  has  followed 
promptly-  In  other  cases  where  marked  traumatisms  have  been  si 
twined j  either  accidentally  or  with  the  intent  of  producing  abortion, 
tbc  pregnancy  has  gone  on  smoothly  to  its  normal  terminatiom  Mau- 
riceau*^  reports  the  cases  of  a  fall  from  a  third  story  window  upon  a 
stone  pavement  without  interfering  with  the  pregnancy.  Mr.  White 
head  mentions  the  case  of  a  woman  who,  in  the  fourth  month  of  preg- 
nancy, received  a  severe  blow  on  the  stull  with  a  hatchet^  resulting 
in  a  fracture  of  the  skull,  for  which  she  was  under  treatment  for  nine 
weeks.  She  was  delivered  of  a  healthy  child  at  full  term,  Brilland 
Langardiere**  reports  the  case  of  a  woman  who,  in  the  attempt  to 
bring  on  abortion^  was  carried  on  horseback  over  the  fields  at  full 
gallop,  and  then  thrown  to  the  grotmd ;  and  this  maneuver  repeated 
several  times,  along  with  other  proceedings,  without  producing  the 
desired  effect  Hofmann^*  reports  the  case  of  a  woman  who  wa5 
placed  upon  the  ground  and  beaten  on  the  abdomen  till  she  fainted, 
but  the  pregnancy  cjoutinued  uninterruptei  Again,  sometimes  surgi- 
cal operations  are  needed  in  the  course  of  the  pregnancy;  and  arapu- 
tations  of  the  cervix  of  the  uterus  for  cancer,  ovariotomy,  and  the  re-  ^ 
uioval  of  fibroid  tumors  from  the  uterus  itself  have  been  performed  | 
without  interfering  with  the  pregnancy.***  As  to  the  abdominal  com- 
pression, if  it  is  of  marked  degree,  and  continued  several  days  and 
nights  continuotisly,  it  may  produce  abortion.  And  in  Sweden,  where 
the  massage  treatment  is  so  much  in  vogue,  there  is  a  class  of  ahor* 
tionista  calling  themselves  "Eauchpressers,'*  who  guarantee  to  empty 
the  pregnant  uterus  by  massage  for  fifteen  or  twenty  mimites  everv 
day. 
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88.  Local  mechanical  means, —  The  local  procedures  used  to  pro- 
iOi  abortion  are  by  all  odds  the  most  effectual.  Among  the  various 
tBtneuvers  of  this  class  may  be  mentioued  the  vagiDal  doache^ 
which  usually  has  little  effect,  but  may  produce  abortion;  coitus, 
which  certainly  seems  to  be  the  cause  of  a  certain  number  of  miscar^ 
riagea;  and  the  wearing  of  a  pessaryj  which  possibly  causes  miscar- 
riage in  Btkne  cases*  The  foregoing  may  be  accidentally  used,  or,  at 
least,  without  the  intention  of  producing  an  interference  with  the 
course  of  the  pregnancy ;  but  the  uterine  manipulations  to  be  next  de- 
aeribed  can  scarcely  be  applied  to  a  uterus  in  which  the  diagnosis  of 
pregnancy  ia  evident  without  the  intent  being  equally  evident  These 
ai^  the  dilatation  of  the  cervix  of  the  uterus,  the  rupture  of  the  n^em- 
braiiea,  either  with  the  finger  or  with  some  instrument;  and  the  sep- 
iration  of  the  membranes  from  the  uterine  walls  by  any  means, 
irhetlier  finger^  douchej  air  injection^  or  instrument  These  are  the 
methods  re^larly  used  by  physicians  for  the  induction  of  labor  for 
medical  reasons,  and  are  known  to  have  that  effect.  In  the  hands 
of  the  ignorant  Aey  are  often  unsuccessful  and  associated  with  severe 
injurie-8,  frequently  costing  the  woman  her  life.  In  the  hands  of  the 
skilled  obstetrician  at  times  they  need  to  be  repeated  before  bringing 
Ibe  desired  result^  and  some  of  them  are  even  then  not  devoid  of  dan- 
gers. Although  the  application  of  such  means  to  the  cervix  or  uterus 
asuaUy  indicates  the  intervention  of  a  second  person^  yet,  in  some 
oLses,  Uie  woman  herself  has  succeeded  in  applying  them,*^ 

M.  Signi  of  indmced  abortion  in  fetna. — The  signs  of  induced  abor- 
tion, in  addition  to  those  found  in  spontaneous  abortion  cases,  include 
the  evidences  of  the  method  used,  as  shoiv^  by  tlic  fetus  or  the  mother, 
la  the  fetus  drugs  generally  leave  no  trace*  ^^  The  general  mechani- 
cal means  show  merely  the  effects  of  the  traumatism  as  transmitted 
through  the  sac  of  amniotic  fluid,  so  that  it  would  take  &  peculiar 
tnummtism  to  leave  any  mark  upon  the  fetus  without  producing  a 
praetrating  wound  of  the  abdomen  and  uterus*  Likewise,  it  is  seldom 
pcwsible  to  find  any  trace  on  the  fetus  of  tlie  local  measures  employed, 
though  a  certain  number  of  cases  have  been  recorded  of  injury  to 
1^  fetus  in  utero.  It  has  bf*en  held  tfiat  during  Uie  first  three  months 
a  iponUneous  abortion  re^ilarly  shows  the  discbarge  of  the  ovum 


!i  reported  bv  Dr.  I^e 
Kkm4,  Aan,  d'Hjrg.  Puhl.  el  de  MNl 
L*|r.,    188C   XL,   520.  smd   Churpentier, 

■  Oilcirtl.  cHlornform,  opium,  and  dig- 
ttalk  M  §him  their  efl'ects  on  the  teius  \ 


rK>t«M]UTi]  iodid  Yiem  be«n  demoDfltrntM 
in  the  me^roninin  of  the  fetui  in  caBe« 
where  the  mother*  have  been  taking 
these  dru;^.  See  Friedrieh's  Bllit,  £ 
gerlehtL  Med.  1S92,  XUII.,  1&5, 


H 


PREGNANCY  AKD  INFANTICIDE, 


[9  a»  I 


fiB  a  complete  sac;  while,  if  the  abortion  has  been  induced,  the 
is  likely  to  be  ruptured,  and  the  embrjo  and  the  fetus  diseharged  at  | 
different  tiraea.     The  discharge  of  the  complete,  unruptured  ovum  i 
maj  not  be  the  rule  for  the  whole  of  the  firnt  three  months,  but  it  la 
generally  conceded  to  be  the  usual  form  in  the  first  aix  weeks,  though 
oven  here  a  ruptured  ovum  could  not  be  taken  as  very  strong  evidence 
of  interferenoo.^^     In  the  later  months  the  instrument  uaed  to  entt^r 
the  uterus  may  produce  some  traumatism  upon  the  body  of  the  fetus^ ' 
as  in  a  case  reported  in  the  London  Medical  Ga^ette^^  of  an  abortion 
brought  on  by  introducing  a  skewer  into  the  uterus,  the  skewer  per- 
forating the  skull  of  the  fetus. 

90,  Si^a  of  indnced  abortion  in  mother.^  In  the  mother  the  evi 
dences  of  the  drugs  may  be  found  in  some  cases.*^  The  effects  of  the 
general  traumatisms  will  be  those  of  wounds  in  general,  as  described 
in  the  chapters  on  wounds.  The  local  methods  used  leave  their  mark 
in  proportion  to  the  lack  of  skill  with  which  they  are  used.  The 
douches  may  produce  local  ulcerations;  the  instruments  used  may  be 
broken  off  in  the  utems.  Not  a  few  instances  of  broken  off  twiga  and 
branches  of  trees  being  found  in  the  uterus  have  been  recorded,**  and 
several  of  bent  wires  ivbich  could  not  be  removed  after  thev  had 
l)een  inserted.  Eqftially  significant  are  the  traumatisms  to  the 
vagina,  cervix,  and  uterus  made  by  instruments.  In  the  most  skilful 
hands  at  times  the  instrument  introduced  into  the  pre^iant  uterus 
perforates  its  wall;  and  in  the  hands  of  the  unskilful,  perforation  of] 
the  vagina  and  cervix  as  well  as  of  the  uterus  not  infrequently  occur, 
If  the  instrument  is  sterile,  as  the  responsible  operator's  always  should 
be,  such  a  perforation  may  cause  no  harm ;  but  if  in  the  hands  of  one 
not  acquainted  with  the  methods  of  modern  surgery,  it  usually  carries 
infection  with  it  Yet  Vibert,^*  who  had  occasion  to  examine  seventy- 
two  women  who  had  had  recourse  to  the  good  offices  of  a  girl  named 
Thomas,  with  a  very  exteuBive  practice,  says  that  on  no  one  of  them 
was  it  possible  to  find  the  least  trace  of  injury  to  the  genital  organs. 

90a.  Eupture  of  the  uterus. —  To  be  distinguished  from  these  per- 
forations are  the  ruptures  of  the  uterus  occurring  in  the  undisturbed 
course  of  pregnancy  in  a  certain  number  of  cases.  The  spontaneous 
rupture  usually  occurs  in  cases  where  the  cause  of  the  rupture  is  evi* 
dent;  most  frequently  during  labor,  and  where  there  is  some  marke«l 
obstruction  to  the  birth  of  the  child;  for  example,  marked  deformity 

■Friedridi'B   Biatt   f.  gerichtl.  Med.  "  Brouardol,  L'Avortempiit* 

18a2.    XLUL,    165,  "  Vibert,    PrAH»    dc    Mini.    L^g.  )©00, 

*  London   Med.  Gazette,  Vol.  XLV,  p.     436.     Quoted      by      BrouiLrdd»      im 

"  See  Mctiotui  an  tcjxicologj.  L'Avorteinent,  p    51. 
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of  the  pelvis  of  the  woman ;  large  size,  malformation,  or  malposition 
of  the  fetus;  or  pathological  changes  in  the  uterusj  such  as  congenital 
deformities  of  the  uterus,  or  tumor  growths  in  the  uterus.  On  tlie 
olber  hand,  in  perforations  due  to  interference  with  the  pregnancy, 
there  is  usually  no  evident  cause  why  there  should  be  a  rupture  of  tho 
uterus,  and  no  obstruction  to  the  exit  of  the  fetus* 

The  age  of  the  woman  having  a  spontaneous  rupture  is  usually 
over  twenty-fivej  and  there  may  be  a  history  of  previous  difficult 
labors.^*  In  th^s  perforation  cases  the  age  is  not  of  signifieanco,  for 
the  woman  may  be  an  old  married  woman  who  does  not  desire  to  be 
burdened  with  an  increasing  family,  or  she  may  be  an  unmarried  girl 
who  haj  indulged  where  she  should  not 

The  period  of  pregnancy  at  which  the  rupture  occurs  in  the  spon- 
taneous cases  18  moat  frequently  at  full  term,  during  labor;  Bome- 
timesj  in  the  pathological  conditions  of  the  uterus,  the  rupture  occurs 
in  the  early  months,  due  to  the  great  stretching  of  the  uterine  walls* 
In  the  perforation  cases  the  injury  rarely  comes  at  term,  much  more 
frequently  during  the  middle  third  of  the  pregnancy*** 

As  to  the  appearance  of  the  rupture  itself,  in  the  spontaneous  cases 
it  is  situated  most  frequently  at  the  junction  of  the  cervijc  with  the 
neck,  at  the  sides  or  across  the  fundus  connecting  the  uterine  ends  of 
the  two  Fallopian  tubes.^**  In  the  induced  cases  the  injury  usually 
is  in  a  straight  line  with  the  vaginal  canal,  therefor©  involving  most 
frequently  the  anterior  lip  of  the  cervix,  the  posterior  wall  of  tbt 
uterus,  or  the  fundus;**  but  instruments  jabbed  indiscriminately  into 
the  vagina  in  hope  of  reaching  the  uterus  may  lacerate  any  part  of 
the  uterus,  or,  for  that  matter,  any  of  the  pelvic  viscera,  or  even  the 
abdominal  viscera*  One  case  is  reported  of  a  woman  who,  in  her  at- 
tempt to  produce  abortion,  lost  her  implement,— an  umbrella  rib, — 
which  a  few  days  later,  at  autopsy,  w^as  found  to  have  perforated  the 
liver,  gone  up  tiirough  the  diaphragm,  and  entered  the  right  lung.** 
The  size  of  the  rupture  is  often  distinctive.  In  the  spontaneous  cases 
the  rupture  is  usually  of  large  size,  several  centimeters  in  the  long 
diameter,  while  those  of  the  induced  cases  are  usually  smaller,  and 
are  characteristic  in  proportion  as  they  approach  the  size  of  the  in- 


" CotttA ime.   Rupture   of   the   Uterus,  i\v^,  Th^f^ea,    Lvon.    18fJ0,   Ser.  1,  Vol. 

Lyon  Med  rent,  Pan!i.  1B82»  p.  64,  LV.,  No.  57fl.  p.  M. 

•  Broun  rdet,      L'Avortcinetit,      ParU,       "  BrouardeK  L*Avortement,  p,  2U* 
tfHIl,  p.  49,  "Cwe   of    Thomfti,    cited   by    Klcin- 

'^UbtmH,  De«  BlcMuresdelftMatnee  mann,  Inaug.  Diaser.  Berlin,  1881.  Ueber 

4AAa   It   &lanf£uveri    CrimiD«Uea   Abor*  die  VerkUungen  der  Gebttrmutterj  etc 
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etrument  that  produced  tbem.  The  ftize  of  the  ruptures  in  the  cas€g 
of  induced  labor  are  modified  occaaionallj  bj  the  subsequent  uteriue 
oontractioDS  which  tend  to  increase  the  size  of  the  rupture.  They 
are  also  modified  by  the  inflammatory  conditions  which  may  be  asso- 
ciiited  with  them^  and  not  infrequently  the  instrumental  perforations 
are  multiple,  due  to  repeated  attempts  to  empty  the  uterus.  Moreover, 
the  majority  of  inatancea  in  which  the  injuries  to  the  uterus  are  due 
to  instrumentSj  certainly  the  majority  of  those  done  for  criminal 
purposes,  are  infected,  and  it  may  be  possible  to  trace  the  course  of 
HiB  instrument  by  a  chaimel  of  infiammation,  and  at  its  end  find  a 
suppurating  or  gangrenous  tear  in  the  uterus,  with  either  an  acute 
inflammation  of  the  uterus,  or  of  the  peritoneum,  which  is  the  most 
common  cause  of  death  in  these  cases.^®  On  the  other  hand,  in  the 
spontaneous  rupture  cases  the  edges  of  the  wound  are  generally  cleati^ 
if  not  so  sharply  cut^  and  in  these  cases  death  usually  follows,  not 
from  the  infection^  but  from  the  hemorrhage  into  the  peritoneal 
cavity* 

9L  Age  of  fetus* —  In  the  examination  of  these  cases  another  point 
of  great  importance  is  that  of  the  period  of  pregnancy  at  which  the 
abortion  has  taken  place, — that  is,  the  age  of  the  fetus, — ^whether  die 
pregnancy  has  not  really  gone  to  term ;  and,  if  it  has  not,  whether  the 
infant  was  viable  at  the  time  of  delivery.  The  age  of  the  fetus  is  esti- 
mated according  to  its  period  of  development,  and  especially  ila 
length;  though,  of  course,  these  are  subject  to  a  <^rtain  amount  of 
variation,  just  as  adults  vary  among  themselves. 

The  following  description  of  the  fetus  at  the  progressive  sta^s  of 
development  are  drawn  from  those  of  "Williams's  Obstetrics,  Cun- 
ningham^s  Anatomy,  and  BrouardePs  L*Infanticide:** 

In  the  first  week  of  the  life  of  the  ovum  it  is  probably  to  be  found 
in  the  Fallopian  tube.  The  only  ovum  so  far  described  as  found  in 
the  tube  is  that  of  Hyrtl,  in  the  uterine  end  of  the  tube,  on  the  fifth 
day  after  the  cessation  of  the  menstrual  flow*  Peters  has  described 
one  in  the  uterine  cavity  which  he  considers  to  be  three  days  old*  It 
is  the  youngest  himaan  ovum  known  to  Williams.  It  measured  1.6  by 
0.8  by  0.9  mm,  in  its  diameters,  presented  a  primitive  embryonie 
area,  amnion  and  choriom 

In  the  second  week  the  ovum  attains  a  size  of  6  by  4,5  mm.  In 
the  early  part  of  the  second  week  the  primitive  streak  appears,  and 
in  the  earliest  ovum  described  by  Graf  Spee,  the  primitive  streak  waa 

"Sw  note  30*  mpra,  -tomy,  1002,  p.  62;  Brouardel,  Llnf^iK 

•*\ViniBma'i  Obstetric*,  1903.  p.  128;    ticide,  1B97. 
J.  D.  Cutiningham'B  Tert  Book  of  An- 
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0.4  mm*  long.    At  the  end  of  the  moond  week  the  neural  grCM>ve  ap- 
peftTS^  the  ouUiBe  of  the  heart  becomes  visihlej  and  also  the  outUnes 
—     of  the  fourteen  protovertebral  somites. 

P  In  the  third  week  the  cerebral  and  optic  vesicles  appear,  the  via- 
ceral  arches  and  clefts,  and  at  the  end  of  the  week  btidlike  projectioiis 
represent  the  beginning  of  the  limbs.  The  yolk-sac  becomes  more  and 
more  (^nstricted. 
B  la  the  fourth  week  the  embryo  increases  considerably  in  size^  and 
becomes  markedly  flexed  upon  itself;  the  ears  are  just  visible  as 
small  nodules.  At  the  end  of  the  first  lunar  month  the  embryo  raeas- 
ui^es  7.5  to  10.0  mm.  in  length. 

In  the  second  lunar  month  the  genital  tubercle  appearSj  the  digits 
ate  differentiated,  the  external  ear  assumes  an  adult  appearance,  and 
the  other  visceral  clefts  disappear,  the  tail  is  reduced  to  a  small 
Dodnle,  and  the  embryo  begins  to  look  like  a  mature  human  being. 
At  the  end  of  the  month  the  fetus  has  attained  the  length  of  2,6  cm. 
to  3.5  cm.  (1  inch  to  1.5  inches)  and  weighs  about  4  grams. 

In  the  third  month  the  eyelids  close,  the  nails  appear  on  the  fingers 
and  toea,  and  the  sex  can  be  distinguished  on  examination  of  the  ex- 
tamal  genitals.  At  the  end  of  the  month  the  fetus  is  7  to  9  cms.  in 
lengthy  and  weighs  from  40  to  70  grams.  The  placenta  is  formed, 
and  the  umbilical  oord  is  inserted  just  above  the  pubea. 

In  the  fourth  month  the  skin  becomes  firmer  and  fine  hairs  are  de- 
veloped. The  total  length  from  vertex  to  heels  is  16  to  20  cms.,  from 
vertex  to  (XK-cyx  is  12  to  13  cms*,  and  its  weight  100  to  150  gms. 

By  the  end  of  the  fifth  month  the  hair  on  the  body  has  l>ecome 
mare  apparent  and  a  certain  amount  of  typical  hair  has  appeared  on 
the  head,  and  nails  are  distinct  on  the  fingers  and  toes.  The  length 
of  the  fetus  from  vertex  to  heels  is  about  25  cms.;  from  vertex  to 
eoecTX  about  20  cms*    It  weighs  250  to  300  gma. 

At  llie  end  of  the  sixth  month  the  skin  presents  a  wrinkled  appear* 
anee,  and  is  of  a  dirty  reddish  color.  There  is  a  dt^posit  of  sehaoeous 
material  in  the  axillae  and  groins,  and  the  eyelashes  and  eyebrows 
appear.  The  length  from  vertex  to  heels  is  about  30  cms.|  and  the 
wdght  about  650  gms, 
■  By  the  end  of  the  seventh  month  the  skin  is  red  and  covered  with 
veniix  caaeosa,  and  the  pupillary  membrane  has  just  disappeared 
from  the  eyes.  The  length  from  vertex  to  heels  is  about  35  cms.  and 
the  weight  about  1,200  gms, 

§At  the  end  of  the  eighth  month  the  skin  is  still  red  and  wrinkled. 
The  umbilicus  rather  higher  from  the  pubis^  but  still  not  as  high  aa 
al  teniL    The  length  is  about  42*5  em&  and  the  weight  1^900  gms. 
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At  the  end  of  the  ninth  month  the  body  has  become  more  rotund 
and  the  face  has  loat  Its  wrinkled  appearance*  The  testicles  have  de- 
scended into  the  scrotmn.  The  fetus  has  a  length  of  about  46,5  cnis,, 
and  weighs  about  2,500  gins. 

Full  term  is  reached  at  the  end  of  the  tenth  lunar  month.  The 
average  child^*^  at  term  has  a  length  of  about  50  cms.  (20  inches), 
and  weighs  3,250  gras.  (7  pounds).  The  skin  is  smooth  and  firm, 
the  lanugo  hairs  have  disappearedj  and  the  hair  of  the  scalp  is  usually 
2  to  3  cms,  long.  The  entire  body  is  co%'ered  with  vemix.  The  fin- 
gers have  nails  which  project  just  beyond  the  flesh,  and  the  toe  nails 
are  just  evon  with  flesh.  In  male  children  the  testicles  have  descended 
into  the  scrotum.  In  females  the  labia  major  a  conceal  the  rest  of  the 
genitalia.  The  umbilical  cord  is  inserted  1  to  2  centimeters  below 
the  center  of  the  body.  The  bones  of  the  head  are  well  ossified  and 
in  contact  except  at  the  fontanelles.  The  head  measure  1L5  cms.  in 
the  occi  pi  to-frontal  diameter;  13.5  cms.  in  the  oceipito*mental ;  and 
9,0  cms,  in  the  hiparietal  diametefi 

In  the  lower  epiphysis  of  the  femur  the  center  of  ossification  has 
usually  attained  a  diameter  of  2,5  to  5.0  cms.  This  center  of  ossifi- 
cation  of  the  femur  has  been  given  a  great  deal  of  weight  in  determin- 
ing the  maturity  of  the  infant  According  to  Brouardel  it  appears 
the  last  two  weeks  before  term  in  90  per  cent  of  the  cases;  before  the 
last  month  he  has  never  found  it;  at  nine  and  a  half  lunar  months  he 
found  it  in  five  of  twenty-six  cases;  during  the  last  two  weeks  of  the 
ninth  month  he  found  it  in  nine  of  twenty*one  cases;  at  term  he 
found  it  in  175  of  183  eases;  and  in  one  case  of  an  infant  bom  at 
term  who  had  lived  nine  days  he  w^as  unable  to  find  any  traoe.  Once 
in  an  infant  at  term  and  once  in  an  infant  of  nine  and  a  half  months, 
he  found  the  center  of  ossification  in  the  condyle  of  only  one  femur* 
Hofmann^*  in  one  instance  found  the  center  of  ossification  of  the 
femur  4  mm.  in  diameter  in  a  fetus  45  cm,  long;  and  reports  one 
found  by  Hassenstein*'  in  a  child  40  em,  long.  This  center  has  been 
found  absent  in  the  mature  infant  at  term  in  twelve  of  102  eases  by 
Hartmanti,**  and  in  fourteen  of  413  cases  by  Liman.**  Hofmann  him- 


"  For  vBriotjoDS  in  the  »iie  and  weight 
of  infanti  at  birtti  in  extreme  cases  see 
Oould  and  Pyle'a  Anomalien  and  Curios- 
ities  of  Medjeine,  p.  347,  where  the  ex- 
trfincs  of  a  one-pound  child,  seven  to 
eight  inchei  loitg,  and  &  twenty -three  and 
three  quarter  pounds  child,  meaiuir mg 
ihirtj  inches  in  length,  ftfe  mentioned. 


"Hofmann,  Gericht.  Med.,  1&03. 

'^  HaBsenatein,  Zeitschr.  f .  Medi«iiiiibv, 
1802,   p.    120. 

•Hartmann,  Beitrag.  Z.  OsteoL  d. 
Neu^reborenp,  Ttlbbinger.  Disis..  1800. 

^Lituani  Gericht.  Me<L  p^  S4a. 
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self  has  found  this  oeater  of  ossification  in  a  larger  number  of  cases 
only  2  to  3  mm,  in  diameter. 

In  the  inferior  maxilla  the  degree  of  ossification  ia  also  significant^ 
but  not  of  as  great  value  as  that  of  the  epiphysis  of  the  femur.  In 
the  jaw  at  term  four  alveolar  partitions  for  the  teeth  are  usually 
found,  sometimes  three  and  gometimes  five.  It  serves  well  as  a  means 
of  control  of  the  coBdition  found  in  the  femur.  Theae  bony  eondi- 
tionB  are  of  great  value  when  only  a  fragment  of  the  body  of  the  in- 
fant can  be  recovered,  or  when  only  the  skeleton  remains.  Soon  after 
^birth  of  the  mature  infant,  and  often  before  the  umbilical  cord  is  tied, 
child  cries  and  fills  its  lungs  with  air,  after  which  it  continues  to 
E^reathe.  It  passes  its  urine,  and  rida  the  bowel  of  meconium  not  long 
alter. 

The  signs  of  immaturity  in  the  fetus  approaching  tenn  are  the 
lean  body,  and  delicate,  wrinkled  skin.  The  head  seems  too  large  for 
the  body,  and  the  skull  too  large  for  the  face ;  the  bones  of  the  skuU 
are  thin,  movable,  and  separated  from  each  other  by  wide  sutures, 
the  hair  of  the  head  is  scant,  short,  and  silvery;  the  eyelashes  and  eye- 
brows are  downy.  The  pupillary  membrane  is  present,  the  ears  are 
thin,  and  their  cartilages  incompletely  developed.  In  males  the 
scrottmi  is  very  red  and  the  testicles  not  descended;  in  females  the 
lips  of  the  vulva  stand  apart  and  the  large  clitoris  protrudes.  The 
child  breathes  with  difficulty,  and  cries  weakly ;  it  sleeps  moat  of  the 
timei  sucks  with  difficulty,  and  shows  no  desire  for  food* 

The  development  of  the  different  organs  of  the  body,  as  found  on 
autopgy,  especially  the  centers  of  ossification  of  the  bones,  and  the  dif- 
ferent portions  of  the  central  nervous  system,  are  very  significant  in 
determining  the  age  of  the  fetus,  but  for  their  sequence  the  work*  on 
embrvology  must  be  consulted/** 

&2.  Medical  abortion. — The  production  of  abortion  is  recognized 
&$  a  legitimate  medical  practice  for  the  purpose  of  avoiding  the  risks 
that  in  special  cases  would  attend  the  delivery  of  the  child  at  full 
term.  The  indication  for  the  induction  of  labor  in  such  cases  is 
ttsually  a  contraction  of  the  mother's  pelvis,  or  some  disease  of  the 
mother;  such  as  threatened,  or  presentj  eclampsia,  hyperemesis, 
placenta  prsevia,  or  some  other  condition  threatening  the  life  of  the 
mother.  In  all  such  cases  the  physician  should  associate  with  him- 
self, if  possible,  some  other  reputable  colleague  before  inducing  the 

•AJjo  Letoumeftu,  Quetqiiet  Obserm-  tersbestimmung  im^npchlirhen  Kmbry- 
tioni  iur  lei  Nouv^^aux-nAw^  Theses  de  OTien^  Pruger  med.  Wocljunschr.  181)7.  p» 
Pftrli^  ta^.    Also  Toldt«  Ucber  die  Al     12L 
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labor;  in  this  way  he  will  not  expose  himself  to  reproach,  suspicion^ 
or  proaecutioiL  The  (UffereDtiation  between  the  legal  and  the  illegal 
induction  of  labor  may  depend  largely  upon  the  secrecy  with  which 
the  criminal  induction  is  carried  on,  and  the  openness  with  tbe 
phyflician  operates  with  the  evident  intent  to  save  the  mother, 

93*  Smmmary  of  evideiice  of  criminal  abortion. — It  may  be  worth 
whilcj  at  the  close  of  this  chapter,  to  simimarize  the  evidence  pointing 
towards  the  criminality  of  an  abortion.  First,  there  is  the  secpecy 
of  tbe  woman  in  concealing  her  pregnancy,  or  the  open  avowal  of  her 
intent  to  get  rid  of  the  fetus ;  next,  there  is  the  want  of  any  evident 
cause  for  spontaneous  abortion,  and  no  reason  for  inducing  labor  for 
medical  purposes.  The  period  of  pregnancy  is  usually  the  fourth, 
fifth  or  sixth  month.  The  means  employed  are  often  multiple,  be- 
ginning with  the  drugs  that  have  a  reputation  as  abortifacients,  in- 
cluding the  general  methods  of  overexertion  and  straining,  perhaps 
abdominal  traumatisms,  and,  where  successful,  usually  ending  with 
uterine  manipulations.  The  fetus  may  rarely  show  evidencse  of  the 
means  employed;  the  mother  more  often  shows  the  lacerations  of 
the  internal  genitals  or  uterus,  due  to  the  local  procedures*  These 
lacerations  of  the  mother  are  not  infrequently  multiple,  and  are  the 
more  characteristic  the  nearer  they  approach  the  size  of  the  instru- 
ment causing  them;  they  may  be  distributed  over  any  part  of  the 
uterus,  but  are  more  often  found  in  tbe  posterior  portion  of  the 
ut-ems,  the  fundus  of  the  uterus,  or  in  the  (^rvix.  The  wound  is 
often  infected,  and  the  origin  of  an  acute  inflammatory  process  of  the 
uterus  or  peritoneum,  which  is  perhaps  the  most  frequent  cause  of 
death  in  these  cases  of  criminal  abortioih 
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I.  In  oenebal. 

94.  Definition.—  The  term  "infanticide"  is  used  to  denote  the  kill- 
ing of  a  newborn  child.  The  term  "newborn"  has  no  definite  time- 
limit,  but  merely  implies  recent  birth.  Brouardel  considers  the  term 
"newborn"  best  defined  as  limited  to  the  time  during  which  the  birth 
of  the  child  has  not  been  legally  recorded  or  made  public.*  After 
that  til  le  the  child's  life  could  not  be  taken  without  its  being  known 
to  more  than  one  person.  In  one  case  the  charge  of  infanticide  was 
allowed  thirty-one  days  after  birth  ;^  but,  as  a  rule,  the  infanticide 

'  Brouardel,   L'Infanticide,   p.    11. 
'  Cnso    of    fille    Dcniange,    Briand    et 
Chaudd,  1.,  345. 
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occurs  during  the  first  day  or  two  after  birth ,  and  in  cases  in  which 
there  is  a  question  as  to  whether  the  child  has  lived  at  all.  Hence, 
the  first  point  to  be  considered  must  be  the  proof  that  the  child  was 
bom  alive. 

H.    EVIDBNOS  OF  DEATH  IN  XJTEBO. 

95.  Long  before  delivery. —  If  the  fetus  has  died  in  utero  some 
time  before  labor,  it  shows  marked  changes,  such  as  maceration, 
mummification,  or  putrefaction,  depending  upon  the  conditions  under 
which  it  has  existed'  But  in  these  cases  there  can  be  no  question 
as  to  infanticide. 

96.  Just  before  delivery. — A  child  which  is  bom  dead,  perishing 
shortly  before  its  birth,  will,  in  most  respects,  resemble  the  live- 
bom  child ;  the  external  appearance  may  show  the  hair  wet  and  closely 
agglutinated,  the  ears  compressed  against  the  sides  of  the  head,  the 
ejes  closed,  and  perhaps  a  bit  of  watery  blood  escaping  from  the 
nose;  but  these  signs  are  not  of  any  positive  value.  The  condition 
of  the  lungs,  on  the  other  hand,  is  of  considerable  value.  When  the 
thorax  is  opened  the  lungs  are  found  in  its  upper  posterior  portion, 
almost  covered  by  ihe  heart  and  thymus,  their  surface  smooth,  show- 
ing no  signs  of  lobulation  or  of  the  air  cells,  their  color  a  bluish  red, 
similar  to  that  of  the  liver  or  the  spleen,  and  they  have  the  consistency 
of  muscle.  Their  length  is  greater  than  their  width,  their  edges  are 
rounded,  and  they  do  not  crepitate  upon  incision.  The  measurements 
of  the  thorax,  shape  of  the  chest,  position  of  the  diaphragm,  and  abso- 
lute weight  of  the  lungs,  all  depending  upon  the  expansion  of  the 
lungs,  are  signs  of  minor  importance,  and  are  of  slight  value,  because 
they  cannot  be  determined  within  a  reasonable  limit  of  error,  and 
because  there  is  no  standard  of  fixed  value  to  which  they  must  come. 

m.    EviDBNCB  OF  LIVE  BIRTH. 

97.  General. —  If  the  child  is  bom  alive  we  have  the  evidence  of  life 
vaguely  shown  in  certain  general  conditions,  and  absolutely  proved  by 
the  conditions  of  the  respiratory  and  circulatory  systems.  Of  the 
general  signs,  the  dry,  clean  hair,  the  slightly  prominent  ears,  the 
half-open  eyes,  the  expanded  thorax,  in  which  the  diaphragm  has 
descended  from  the  fourth  or  fifth  rib  level  to  that  of  the  sixth  or 
seventh,  the  discharge  of  meconium  and  of  urine,  the  weight  of  the 

*BroiiArdel,  L'lnfanticide,  p.  40. 
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liver  or  of  the  luBgs  as  compared  with  that  of  the  entire 
have  all  been  described  as  significant  in  the  detemii nation  of  li?« 
birth  J  hut  they  are  all  unreliable.  The  condition  of  the  middle  ear 
oontentSj^ —  a  gelatinous  mass  before  birth,  and  an  air  Bubble,  or  any 
inspired  foreign  substance,  after  birth,  is  indicative  of  attempts  at 
respiration,  and,  therefore,  of  live  birth;  but  the  test  requires  deli- 
cate manipulations,  and  then  very  slight  value  can  be  given  to  the 
results  obtained/  There  are  also  a  certain  number  of  changes  which 
take  place  in  the  child  after  birth,  and  show  the  development  of  the 
infant  These  are  considered  in  the  section  that  treats  of  the  age  of 
the  fetus  at  the  time  of  death,* 

08.  Respiratory  teita,^ —  Id  the  respiratory  eystem  are  the  best 
recognized  and  authentic  proofs  of  life.  The  opeuj  rounded  larynx 
and  the  distended  lungs,  with  air  in  the  air  vesicles,  are  characteristic 
of  respiration*  With  the  first  respiration  the  lungs  expand  from 
their  position  behind  the  heart  and  thymus,  and  now  cover  these 
organs*  They  become  filled  ivith  air,  and  so  change  in  color  from  the 
dark,  bluish  red,  to  a  rosy  red,  marbled  by  the  fine  blood  vessels  that 
ere  filled  with  blood  by  this  first  inspiration.  The  surface  shows  the 
markings  of  the  lobules  and  air  vesicles,  the  tissue  crepitates  between 
the  fingers,  and  floats  in  water*  Under  the  microscope  the  character 
of  the  tissue  has  changed  from  the  spongy  structure  of  the  hmg 
w^hich  has  never  breathed  to  that  of  the  characteristic  air  cell  and  air 
vesicle  structure  of  the  dilated  lung. 

On  examination  with  the  Roentgen  rays  the  expanded  lung  ia  found 
translucent,  while  the  expanded  lung  of  the  stillborn  infant  does  aot 
allow  the  penetration  of  the  X-raya.  BrouardeP  gives  a  number  of 
photographs  of  lungs,  both  expanded  and  unexpanded,  taken  with 
the  X-rays,  w^hich  show  distinctly  the  difference  between  the  two  oon- 
ditions ;  but  he  does  not  consider  the  test  as  reliable  as  that  of  the 
specific  gravity, 

99.  Static  testa.^ —  The  static  tests,  or  comparative  weights  of  the 
lung  before  and  after  respiration,  may  be  considered  from  two  points 
of  view;  first,  as  to  the  absolute  weight,  and,  second,  as  proportionate 
to  the  entire  body  weight  There  is  no  question  but  that  the  lungs  do 
increa^  in  weight  with  the  first  inspiration,  due  to  the  inflow  of  the 
blood.  But  the  absolute  weight  of  the  lungs  varies  so  greatly  with  the 
size  of  the  child  that  no  definite  weight  can  be  established  above  which 
the  infant  can  be  said  to  have  breathed,  and  below  which  it  can  be  said 


'Brouiirdel,  L'tntacticidef  p.  68.    See       'See  I   109,  infra, 
at  BO  $  37  7  J  post,  BrouArdel^  p.  55, 
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not  to  have  breatheA  Secondlj,  while  the  weight  o£  the  lumgs  before 
breathing  may,  m  geoeral,  be  considered  to  be  about  one  sixtieth 
of  the  entire  body  weight,  and  after  breathing  about  one  thirtieth  of 
the  body  weight,  stiU  this  proportion  is  too  inexact  to  be  admitted  as 
more  than  soggeative  of  respiration.  And  if  there  is  doubt  in  the 
cas4^  in  which  the  child  has  respired  fully,  these  testa  are  to  be  relied 
upon  still  less  where  the  respiration  has  been  incomplete. 

100.  Docimasia  pnlmonum  hydrostatica, —  The  hydrostatic  lung  teat, 
o?  docimasia  pulmonum  hydrostatica,  is  the  test  upon  which  the  great- 
est reliance  is  placed,  and  upon  which,  in  the  majority  of  cases^  the 
decision  of  the  court  turns.  It  depends  upon  the  decrease  of  the 
specific  gravity  of  the  lungi  when  the  air  enters  them  with  the  first 
respirations.  Brouardel,  in  describing  this  test,^  says  that  there  are 
five  steps  which  should  always  be  gone  through  with,  and  that  if  all 
of  them  are  positivej  there  is  no  doubt  that  the  infant  breathed.  The 
fire  sleps  are  as  follows: 

L  In  the  autopsy,  after  opening  the  thoracic  cavity  and  neck, 
damp  the  upper  extremity  of  the  larynx  and  <£sophagus,  and  cut 
with  the  knife  just  above  the  clamp,  through  the  pharynx,  down  to 
the  vertebral  column.  Follow  the  vertebral  column  down  to  the 
diaphragm,  removing  all  the  thoracic  organs  together,  and  then  cut 
out  just  above  the  diaphragm.  Without  letting  go  of  the  larynx  and 
ceeophagus,  put  the  entire  mass  in  the  water  with  the  larynx  down, 
fomove  the  clamp^  and  then  let  go.  The  air  passages  need  not  be  tied 
if  the  work  is  done  carefully,  and  the  larynx  put  under  water  first 
If  the  infant  has  breathed  fully  the  whole  mass  floats  frankly. 

2.  Remove  the  heart,  thymus,  and  Gesophagus,  and  put  the  respira- 
tory tract  by  itself  in  the  water.  Again  the  lungs  will  float  without 
question  if  the  infant  has  breathed.  If  he  has  not  breathed,  they 
will  sink  to  the  bottom,  and  stay  there. 

3*  Cut  tlie  lungs  into  pieces,  hold  them  under  water,  with  the  cut 
surface  up,  and  compress*  Air  bubbles  and  bloody  serum  are  ex- 
preosed,  and  these  float,  making  red  spots  on  the  surface  of  the  water, 
if  tlte  child  has  breathed. 

4-  After  compression  of  the  lungs,  as  in  the  preceding  step,  the 
piecM  of  lung  still  float  if  the  child  has  breathed.     If  he  has  not 
brcat^ied  they  sink. 
■        5.  When  the  lungs  floaty  take  one  of  the  pieces,  squeeze  it^  com- 
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press  it,  and  grind  it  in  a  mortar.    It  will  still  float  if  the  infant  has  { 
breathed. 

lOL  Objections  to  docimasia  pulmonum  liydrostatica  on  the  poiitiTt  | 

sidt, —  If  the  docimasia  pulmonum  ia  positive^  there  is  no  doubt  that  \ 
the  infant  breathed ;  but  that  does  not  establiah  the  proof  of  live  birth. 
For,  in  the  eyes  of  the  law^  the  breathing  must  take  place  after  the  I 
birth  of  the  child j  and  there  are  many  cases  beyond  question  in  which 
the  infant  has  begun  to  breathe  before  being  completely  born ;  that,  j 
is,  while  some  part  of  its  body  is  still  inside  of  the  mother.    After  tlie 
birth  of  the  head,  and  before  the  birth  of  the  rest  of  the  hody,  the 
beginning  of  respiration  is  by  Ritgen,  a  Grerman  obstetrician  of  high  I 
standing,  considered  not  even  exceptional. 

101a.  Ya^tns  aterinus. —  The  more  exceptional  instances  in  which  ' 
the  infant  has  breathed  while  still  completely  within  the  uterus, 
vagitus  uterinusj  have  also  been  described  in  cases  beyond  dispute;' 
but  usually  in  those  eases  where^  during  labor,  version  has  been 
begun,  and  air  introduced  into  the  uterus  with  the  hand  of  the  obste- 
trician;  and  always  in  tedious  labors,  and  after  the  rupture  of  the 
membranes.  Moreover,  the  extreme  rarity  of  the  caass  is  evident 
from  the  few  authentic  cases  on  record,  as  well  as  from  the  incredulity 
with  which  the  fact  has  been  received  by  some  authors.  Hence  the 
probability  of  its  occurring  in  any  case  in  which  the  labor  has  been 
concealed  is  exceedingly  slight 

lOlb.  Freezing  and  alcohol  hardcmng, —  The  objections  have  been 
raised  that  the  docimasia  pulmonum  is  a  test  only  of  specific  gravi^-, 
and  any  process  which  decreases  the  specific  gravity  might  give  the 
same  results.  Such  processes  may  be  exemplified  by  freezing  or  hard- 
ening the  lungs  in  alcohol,  or  the  presence  of  any  gas  in  the  lungs. 
The  frozen  lunj^  would  be  distinguished  without  any  difficulty  by 
their  temperature,  firmness,  brittleness,  and  most  distinctly  by  the 
fact  that  after  thawing  out  in  the  water  in  which  they  were  floating 
they  would  return  to  their  previous  specific  gravity,  and  sink  if 
the  infant  had  not  inspired.  Lungs  which  have  been  preserved  in 
alcohol  would  have  a  characteristic  odor,  and  while  they  might  float  ^4 
at  first,  if  they  were  unaerated  they  would  sink  as  soon  as  the  alcohol  ^M 
became  diflFused  into  the  water  in  which  the  lungs  were  floating.  Of 
the  cases  where  gas  or  air  from  other  sources  have  been  proposed  bs 

■Mare,  Diet,  dwi  Seien.  M^d.    fin  30  1850;    Constatt'fl  Jahr«fibericli.  f,    1353. 

vol.)       art.      In:    rticide;       Landsberg,  Vll,.    19;    Kriateller,    Vrtljschr.    f.    d* 

Henke*e  Zdtachr.  Er^.  Heft,  36,   ISi^;  prakt  Heilk.  N<>.  ifi,  p,  121. 
Brit,  and  For.  Med.   Cbir.   BfiT.,  Jan.^ 
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invalidating  the  doeimasia  pulmonmnj  three  classes  of  cases  have  been 
nu^eeted :  eraphjsema,  inflation^  and  putref actioiL 

lOlc-  Emphysema. —  Emphysema  is  certainly  never  found  in  lungi 
which  have  not  respired,  and  whether  it  ever  exists  before  birth  is  a 
matter  of  great  doubt  Taylor*  says  that  in  examining  the  lungs  of 
A  great  number  of  children,  he  has  never  met  with  any  appearance  re- 
iembling  what  has  been  described  as  a  state  of  emphysema,  independ- 
ently of  respiration  and  putrefaction*  Touleniouche^**  regards  the 
ooctirrenee  of  emphysema  as  very  rare,  and  says  that  when  it  is 
present  it  is  never  sufficient  to  give  buoyancy  to  lungs  which  have 
tmwer  breathed.  Casper**  says  that  "as  yet  not  one  single  well-ob- 
served and  incontestable  case  of  emphysema  developing  within  the 
fetal  lungs  has  been  known,  and  it  is,  therefore,  not  permissible  in 
forensic  practice  to  ascribe  the  buoyancy  of  the  lungs  to  this  cause,'* 
Bpouardel  does  not  consider  the  possibility  as  worthy  of  mention, 

lOld*  iUrtifieial  mflation  of  the  lungs. —  Artificial  inflation  ia  a 
purely  theoretical  objection;  for,  in  a  case  of  infanticide^  who  would 
make  the  attempt  to  have  the  child  appear  aa  live-bom  by  inflating 
the  lungs!  But  still  the  differentiation  of  the  two  conditions  is 
emUy  made*  In  the  insufflation  cases  usually  only  one  lobe^  the 
upper  of  the  right  lung,  is  dilated,  it  is  often  associated  with  an  inter- 
lobular emphysema  due  to  the  violence  with  which  the  air  was 
forced  into  the  lungs;  and  at  the  same  time  air  is  forced  into  the 
stomaeh*  Moreover,  what  is  still  more  characteristic^  when  air  is 
thoa  artificially  introduced  into  the  lungs  no  pulmonary  blood  circu- 
lation is  started  up ;  hence,  the  lung  remains  white  and  anemic,  not 
the  rose  color  of  the  lung  that  has  breathed ;  it  does  not  increase  in 
weight,  there  is  no,  or  very  little,  blood  to  be  found  in  the  capillaries 
af  the  pulmonary  vessels,  and  consequently  no  mottling  of  the  lung 
ntifaca  Moreover,  the  doeimasia  fails  in  its  last  test^  for,  on  com- 
prcBsion,  perhaps  only  to  the  degree  expressed  by  the  fourth  step 
of  the  doeimasia,  the  lung  no  longer  continues  to  float,  showing  that 
the  injected  air  has  been  pressed  out  Cases  of  imperfect  respiration, 
howeTer,  in  which  the  lungs  have  been  filled  only  in  part,  cannot 
always  be  distingijished  from  those  inflated  artificially, 

lOle,  Fntref action. —  That  putrefaction  may  lead  to  the  formation 
of  gases  which  will  float  the  thoracic  viscera  is  possible.  In  the  first 
itep  ci  the  doeimasia,  the  heart,  filled  with  the  gases  of  decomposition, 

•Taylor,  Med.  JttH*.  p.  303.  «th  Am.       "  Ca»pcr.    For.    M<?d.»    N,    Syd.    Boe. 
•d.  XrAJL.  Vol  m,.  ft  72. 
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might  be  the  cauia  of  the  floatiiig,  but  that  would  be  tbrown  out  bj 
the  second  step.     Putrefaction  in  the  lungs  themselves  does  produc 
gaa,  hut  the  gas  bubbles  are  on  the  surface  of  the  lungB,  and  are  oo 
in  the  air  vesicles,  but  in  the  interlobular  tissue.     These  bubble 
may  be  seen  with  a  low  magnification^  and  if  each  is  pricked  with 
pin,  and  the  gas  allowed  to  escape,  the  lungs  will  no  longer  float- 1 
However,  the  putrefaction  of  the  lungs  does  not  take  place  till  theJ 
decomposition  of  the  other  orgam  is  very  marked.     This  fact  ii] 
attested  by  many  writers,  and  especial  stress  is  laid  upon  it  by  Ca 
per,'*     In  four  cases  examined  by  him  where  the  diild's  body  wa 
already  greatly  decomposed,  the  lungs  retained  their  firmness  aDdl 
sank  in  the  water.    In  one  case  the  heart  and  liver  were  both  coveredl 
with  putrefactive  vesicles,  and  swam  upon  the  surface  of  the  water, 
while  the  lunp,  which  were  firm  and  brown,  gnnk  to  the  bottom. 
Hofniann'*  cites  the  case  of  an  infant  where  the  liver,  spleen,  kid- 
neys, stomach,  intestines,  and  whole  body  floated,  but  the  lungs  did  I 
not     Should  the  buoyancy  of  the  lung  be  due  to  putrefaction,  then 
the  condition  of  the  rest  of  the  body  would  give  marked  evidence 
of  the  cause. 

Recently,  Descoust  and  Bordas^^  have  made  a  number  of  experi-l 
xnents  on  the  putrefaction  of  the  lungs,  and  have  demonstrated  so 
clearly  that  Brouardel  has  no  doubt  as  to  the  accuracy  of  their  work, 
that  no  gangrenous  putrefaction  takes  place  in  the  lungs  unless  the 
infant  has  already  breathed ;  artificial  inflation  of  the  lungs  not  pro- 
ducing the  same  effect    Hence,  even  if  the  lungs  do  float  from  putre- , 
factive  changes,  that  very  putrefaction  is  evidence  of  the  breathing. 
These  results  have  not  yet  been  accepted  in  the  courts,  but  Brouardel  j 
is  satisfied  that  they  are  beyond  question*     Hofmann  cites  Ungar^* 
on  this  point,  who  agrees  with  Bordas  and  Descoust  for  the  majority 
of  cases,  but  he  finds  exceptional  cases  where  bacteria  may  be  in- 
spired before  birth.    He  cites  one  case*'  with  fresh-looking  organs, 
where  the  lungs,  stomach,  and  intestines  floated.     The  mother  died] 
of  an  infection  with  a  gas-producing  baciUus, 

Maschka*^  relates  the  very  interesting  case  of  a  child  found  in  a 
privy.  The  heart  and  lungs  floated,  apparently  from  decomposition, 
for  after  pricking  the  bullse  and  compressing  the  lungs  they  sank; 


w  Casper,  O^rlchtl.  Leich.  Off.   1  and  "  llfi^r,  Uber  den  llnflus«  der  Fftul- 

2  Himderte.  Fiille  07,  6S,  05,  60*  ni^ii,  ViertljhrMh.  f.  genctit,  Med.  Hi.  f. 

'•Hofnmnn,  Gericht  Med.,  p.  78ft.  XXI. 

**  Brouardel,  L^lnfanticide,  pv  SI.    De  **  Hoftnuni!*  Gericht  Med.,  p.  Tf*0. 

rinfli:ence  de  In  Putrefnction  Mir  la  Do-  ^'Mftf^chka,      Viertljrftcb.      f.      geddL 

cimasiifl  PiilmoTiiiire  Hydrontntiquej  An-  Med.,  lStt5,  IV.  F.,  Bd.  II,,  p.  87, 
DflL  d*Hjg.  Pub.,  lBfl5,  XXXIIL,  p.  547. 
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yet  feces  and  sand  pervaded  the  amaller  bronchial  tubules.  The 
deciaioB  given  by  Maschka  was  that  tha  child  had  been  dropped  into 
the  privy  while  still  alive,  and  had  there  attempted  to  breathe.  The 
loother  stated  that  the  infant  had  been  expelled  from  her  while  ehe 
was  at  stooL 

1Q2.  Objections  to  doclmaiia  pnlmonmn  bydro»tati€a  on  the  neg^atiTt 
ttde;  diseoe, —  Another  point  to  be  considered  is  the  negative  value 
of  the  docimasia  pulmonum.  If  the  Inngs  do  sink,  does  that 
prove  that  the  infant  did  not  breathe  ?  Here  we  mmt  consider  the 
other  causes  which  would  lead  to  the  sinking  of  the  lungs;  and  of 
these  there  are  the  conditions  of  disease,  such  as  pneumonia  and  con- 
gestion^ atelectasis^  and  some  such  extraneous  conditions,  as  boiling. 
It  has  been  suggested  that  a  very  great  congestion  of  the  lungs  would 
deetroy  their  buoyancy  after  they  had  respired ;  but  this  has  been  dis- 
proved,*' Again,  pneumonia  may  so  increase  the  density  of  the  lung 
as  to  cause  it  to  sink.  It  is  exceedingly  rare,  if  ever  possible,  however, 
that  pneiunonia  occurs  congenitally ;  and  it  would  not  involve  the  en- 
tire lungs;  hen<^,  portions  might  be  found  to  be  buoyant  More- 
over, the  diseased  condition,  whether  congestion  or  pneumonia^  could 
be  identified  upon  either  gross  or  microscopic  examination, 

102a.  Atelectasii. —  Atelectasis  is  the  condition  of  the  imperfect  ex- 
pansion of  the  lungs.  Holt'*  says  that  children  may  live  for  several 
days  using  only  one  fourth  of  their  lungs  that  part  being  usually  the 
anterior  border  of  the  upper  lobes.  When  the  child  lives  for  a 
•borter  period  still  less  of  the  lungs  may  be  expanded.  Taylor  cites 
tw©  cases  from  his  own  observations :  one  in  which  the  child  lived  for 
m  botu^,  and  yet  the  lungs  sank.  In  the  other  the  child  survived 
twenty-four  hours,  and  after  death  the  lungs  were  cut  into  thirty 
pieces,  but  not  a  single  piece  floated.  BrouardeF'^  cites  several 
instaiieee  in  which  premature  infanta  have  lived  from  six  to  thirty*six 
hours,  in  whom  the  lungs  sank  when  placed  in  the  water,  although  the 
infants  had  been  breathing  most  of  the  time.  As  an  illustration  of 
the  condition  of  apparent  death  in  which  the  infant  may  lie  without 
making  any  sign  of  life  he  tells  the  story  of  a  midwife  who  put  an 
apparently  dead  child  in  her  basket,  and,  after  caring  for  the  mother, 
took  the  child  to  the  police  station  to  report  it  as  a  still  birth.  She 
told  her  story  to  the  officer,  and  then  opened  the  basket  to  show 
the  dead  child;  whereupon  the  youngster  cried  for  the  first  time. 


<*8di]iiJtt,  Neua  VerBUPhe  and  Er-  *' 
iUlTtaigeii  tlber  die  Ploueqnefltinch^  iind  72, 
hj^rovtay^dM  X;uag€ii  probe,  Wien,  1SO0.       ^  Brou&rdeJ,  p.  65^ 
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Hence,  if  the  child's  lungs  sink  in  water,  and  no  disease  can  be 
foimd  to  explain  the  sinking,  we  can  not  infer  that  the  child  has  not 
lived,  nor  even  that  it  has  not  breathedi  although  its  respiration  must 
have  been  very  slight 

102b.  Boiled  and  water-soaked  luiifs. — Again,  if  the  lungs  have 
been  boiled  the  air  has  been  driven  out,  and  the  lungs  sink  without 
giving  evidence  in  either  direction  as  to  the  respiration  of  the  child. 
But  here  the  abnormal  condition  of  the  lungs  woiild  be  very  evident, 
and  lead  to  no  trouble*  Hofmann  has  shown  another  point  which  is 
of  importance  in  connection  with  cases  where  bodies  are  found  in  the 
water,  and  where  a  wound  gives  access  of  the  water  to  the  lung?t» 
He  cites  the  authority  of  Koliker^^  for  the  statement  that  lungs 
which  float,  if  allowed  to  remain  in  the  water,  sink  after  three  to 
eight  days,  from  becoming  water  logged, 

103.  Bocimasia  inteetinalis  hydrostatioa. —  Besides  the  docimasia 
pulmonum  and  the  evidences  in  the  lungs  of  respiration,  we  not  in- 
frequently find  in  the  stomach  a  certain  amount  of  air  which  ha^ 
entered  with  respiration,  for,  in  a  certain  number  of  cases,  the  respira- 
tion is  accompanied  by  the  swallowing  of  air.  If,  then,  we  test 
the  stomach  as  we  did  the  lungs,  placing  it  in  the  water,  in  a  certain 
number  of  cases  we  shall  find  that  it  also  floats.  This  Brouardel^* 
speaks  of  as  the  docimasia  intestinalis  hydrostatica ;  and  while  it  is 
of  very  subsidiary  value  as  compared  with  the  condition  of  the  lungs, 
still,  if  both  lungs  and  stomach  float,  the  lung  test  can  be  considered 
as  corroborated ;  if  they  both  sink  the  evidence  of  still  birth  is  greater 
than  if  the  lungs  alone  were  observed ;  and  if  the  lungs  sink  but  the 
stomach  floats,  it  cannot  be  affirmed  that  the  child  has  not  breathed 

104.  Circulatory  tests,  in  general —  The  circulatory  system  must 
also  be  considered  before  the  question  of  live  birth  can  be  dismissed, 
for  the  child  may  have  a  fairly  active  circulation  and  distinct  mus- 
cular movements  and  still  not  breathe  well,  or,  what  is  more  to  the 
point  in  the  medicodegal  cases,  the  child^s  breathing  may  be  cut  off 
before  it  has  begun  in  the  perfectly  healthy  child,  as  in  the  c^ses  of 
suffocation  before  the  first  cry.  In  these  cases  we  must  not  consider 
the  negative  docimasia  as  evidence  of  still  birth, 

105.  Caput  succedanenm. — As  proof  of  an  active  circulation  during 
at  least  part  of  labor,  the  presence  of  a  serous  exudate  under  the 
scalp  or  on  whatever  part  of  the  child  presented,  called  the  caput 
auccedaneum,  formerly  used  to  be  cited.    But  it  has  been  proved  by 
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Blot^^  that  even  in  the  fetus  that  has  been  dead  for  some  time,  a 
dunilar  caput  suocedaneum  is  formed.  This  exudation,  formerly  at- 
tributed to  a  constriction  of  the  venous  circulation,  has  been  shown 
to  be  due  rather  to  decreased  pressure  on  that  part,  and  the  pressure 
would  be  just  the  aame  whether  the  ehild  were  dead  or  alive.  Hence, 
the  caput  suecedanenm  is  of  no  value  as  a  sign  of  live  birth, 

106,  Fetal  channels, —  The  effects  of  birth  and  respiration  upon 
the  oourae  of  the  blood  through  the  body,  and  the  closure  of  the  fetal 
cbannels,  are  gradual,  and  can  hardly  be  enumerated  as  signs  that  give 
evidence  of  live  or  still  birth.  They  are  considered  in  the  section 
on  the  duration  of  the  life  of  the  infant^*  Again,  the  color  of  the 
blood  in  tJie  two  sides  of  the  heart  after  respiration  is  too  indefinite 
and  too  liable  to  modification  by  other  factors  to  be  of  any  value  as 
a  test  of  lifa 

107*  Blood  eoagnlation. —  The  coagulation  of  blood  after  extravasa* 
tion  around  fractures,  wounds,  and  abrasions  has  received  consider- 
able attention  and  much  warm  discussion*  The  primary  assump- 
tioB  was  that  if  a  wound  bled  and  the  blood  coagulated  around  it, 
the  wound  had  been  inflicted  during  a  period  of  life  and  active  blood 
cirxsulation.  Casper,  in  his  works  on  legal  medicine,  differed  from 
this  view,  and  held  that  blood  shed  after  death  could  present  a  similar 
appearanoe.  Tardieu^'*  considered  that  Casper  bad  confounded  two 
disdnct  conditions,  and  tried  to  refute  all  of  Casper^s  arguments, 
Tardieu  waa  supported  by  Devergie,  West,  and  Barduet  de  Limoges, 
they  all  agreeing  that  the  blood  clot  is  evidence  of  life  at  the  time 
of  the  injury.  Now  Brouardel,**  who  has  succeeded  Tardieu  at  the 
University  of  Paris,  upholds  the  view  of  Casper  that  such  blood  clots 
^nnot  be  accepted  as  evidence  of  life, 

108.  live  birth  before  reipiration,^ —  On  the  other  bandj  the  circu- 
latory teste  of  life  have  been  recognized  by  the  courts,  and  live  birth 
before  the  beginning  of  respiration  conceded.  In  Rex  v,  Brain^'^  the 
jndge  said  that  a  child  might  be  bom  and  not  brea&e  for  some  time 
aflar  ita  birth* 

IV,    DUEATION  OF  THE  OHILB^S  LIFE, 

109.  Evidence  from  the  lanp,  stomach,  umbilical  clots. —  After  the 

■  Quoted  by  Tamier,  Linfanticide,  Ze,  "  Tardieu,  Etude  Mftd,  JAg.  sur  lea 
1690,  p.  74,  Blot,  Tumeiir  Oedemateufle  Blesflures,  ^t<?.  187f^,  p,  1;  reference  from 
f^ro-singtiinolente    D^vellopp^    anr    le    Brmuirdeh  r/TnfnntiHde.  p. 
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t,  n.,  cQinplM  residue  defl  sfiatjce,  1855, 
p,  61. 
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proof  of  live  birtli  tlie  queation  arises  as  to  how  long  the  child  livei 
The  liLDga  containing  respired  air  show  that  the  infant  lived  at  least 
long  enough  bo  take  one  breath,  with  the  e:scliisioii  of  the  eases  of  the 
rare  instances  of  breathing  before  birth.  The  examination  of  the 
stomaeh  of  the  stillborn  child  shows  that  it  is  filled  in  some  instaneea^ 
probably  always  before  respiration,  with  mucus,  and  in  the  first  few 
minutes  of  life  this  mncus  becomes  mixed  with  air,  forming  a  foamy 
liquid  which  disappears  in  a  few  hours.  If  this  foamy  mass^  then,  is 
found  in  the  stomach,  the  life  of  the  child  may  be  considered  bb  lim- 
ited  to  a  few  hours.  Similarly,  the  introduction  of  milk  or  food  into 
the  stomach  will  show  that  the  child  has  lived  at  least  an  appreciable 
length  of  time.  Coincident  with  the  tying  of  the  umbilical  cord^  or 
of  the  cessation  of  the  placental  circulation^  there  is  the  formation 
in  the  vessels  of  the  cord  of  obliterating  clota  of  blood,  showing  also 
a  definite  duration  of  life*  On  the  other  hand,  H  life  has  been  shown, 
and  the  cord  is  still  attached  to  the  placenta,  it  would  limit  the  life 
to  a  few  hours,  and  at  the  same  time  tend  to  show  the  intention  of  the 
mother.  For  if  the  mother  desires  the  child  to  live  she  sees  to  it  that 
the  cord  is  tiedj  even  though  the  child  may  not  die  if  the  cord  is  un- 
tied or  even  uncut.  Then,  according  to  Tardieu,  there  occurs  a  be- 
ginning obliteration  of  the  umbilical  arteries,  which  would  indicate 
life  of  about  six  hours, 

110,  Condition  of  the  umbilical  cord. — After  the  first  day  there  is 
CYidenoe  in  the  umbilical  cord  of  perhaps  the  greatest  value,  not 
merely  as  to  the  duration  of  the  life  of  the  childj  but  also  as  to  life 
itself.  At  birth  the  cord  is  of  a  bluish  pearly  white  color;  after  birth 
it  loses  its  polish,  and  begins  to  become  dry  and  fiaccid  during  the 
latter  part  of  the  first  twenty-four  hours.  The  desiccation  continues 
until  the  cord  is  hard  and  dry  and  falls  off.  The  desiccation  of  the 
cord,  formerly  considered  to  be  a  sign  of  life,  has  been  shown  to  occur 
just  the  same  in  the  dead  infant ;  depending  upon  the  dryness  of  the 
cord  J  not  upon  life,  Tardieu^^  describes  the  case  of  an  infant  that 
was  suffocated  promptly  after  birth,  but  the  <K>rd  left  long  and  at- 
tached to  the  umbilicus*  One  week  later  the  infant  was  founds  and 
by  chance  a  portion  of  the  cord  had  lain  on  the  ground  beneath  the 
body  of  the  infant.  The  part  of  the  cord  that  had  been  exposed  to  the 
air  was  hard  and  dry,  but  the  portion  which  had  been  protected  by 
the  body  of  the  child  was  moist  and  putrifying. 

The  fall  of  the  cord  seems  to  be  due  to  a  mild  inflammation  that 
takes  place  around  the  umbilicus,  which  at  the  end  of  tbe  fijat  day 

"Tardieu,  LlnlemUcide,  p.  39. 
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Appears  as  a  sliglitlj  reddened  area.  This  inflammation  never  be- 
comes marked  in  the  cases  that  receive  proper  care,  but  continues  un- 
til the  cord  falla  off<  The  cord  separates  usually  on  the  fourth,  fif th, 
or  sixth  daj*  The  statistics  as  to  tha  day  all  agree  very  accurately. 
The  following  are  those  given  by  the  New  York  Lying-in  Hospital  for 
the  six  years  preceding  April  Ist,  1896:^* 

The  cord  was  detached  on  the  Ist  day  in  3  cases;  2d  day  in  61 
i;  3d  day  in  655  casea;  4th  day  in  1,799  cases;  5th  day  in  2,203 
^  6th  day  in  1,648  cases;  7th  day  in  829  cases;  8th  day  in  413 
i;  9th  day  in  139  cases;  10th  day  in  37  cases. 
Then,  after  the  fall  of  the  cord,  cicatrization  of  the  navel  takes 
place,  and  that  is  generally  complete  on  the  fifteenth  day.^^  One 
other  point  must  be  considered  in  connection  with  the  fall  of  the 
umbilical  cord,  and  that  is  the  fact  that  the  cord  may,  by  accident 
or  otherwise,  have  been  torn  off  at  the  umbilicus.  Such  a  condition 
would  be  accompanied  by  a  loss  of  substance  around  the  attachment 
of  the  cord,  and  there  won  Id  be  a  distinct  wound,  which  would  be 
essily  distinguished  from  the  normal  sear  after  the  fall  of  the  cord» 

111,  SMn  desquamation. —  The  skin  of  the  newborn  child  begins 
to  de^uamate  usually  on  the  day  after  birth,  or  the  next  day, 
taking  off  the  remainder  of  the  vernix  caseosa.  This  desquamation 
usually  lasts  from  one  to  five  days*  Hence,  if  we  note  the  desqua- 
mation as  present,  we  may  consider  lie  infant  to  be  two  or  more  days 
old. 

112,  OMiterEtion  of  the  fetal  aliannels, —  The  obliteration  of  the 
fetal  blood  channels  has  received  considerable  notice  h  connection 
with  the  duration  of  life  after  birth,  but  they  are  exceedingly  variable, 
E!^sf*ef^'  showed  the  obliteration  of  these  channels  to  be  entirely 
unreliable  even  as  evidence  of  live  birth,  for  he  found  the  ductus 
renosus  closed  in  one  stiUborn  child;  and  the  foramen  ovale  and 
ductus  artericraus  both  closed  in  a  child  that  lived  but  a  quarter  of 
an  hour,  Moreo%*er,  the  continued  patency  of  these  channels  is  of 
gtill  less  legal  value  on  this  point,  as  the  foramen  ovale  and  ductus 
arteriosTis  are  found  open  in  certain  cases  in  adult  life.  BrouardeP* 
gi^es  them  very  little  weight,  saying  that  they  are,  as  a  nile,  all 
eoflnpletely  occluded  at  the  end  of  two  weeks,  and  Hofmann^^  says 
several  weeks, 

113,  Centen  of  osiification.— The  life  of  the  infant  is  also  deter- 


•Mm!.  Rpp<>rt  of  the  Soc,  of  the  Ly-        "  Henke's  Ze'iUchr.  1841- 
lag^tn  Uo«pit4l  of  New  York  City,  1897,       "Brouftrdel,  j>,  70. 
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minable  to  a  certain  extent  by  the  growth  in  size  of  the  center  of  ossi- 
fication of  the  lower  epiphysis  of  the  femur.  The  size  at  birth  is  from 
2,5  to  5mm.  If  the  child  has  an  epiphyseal  center  more  than  5mm. 
in  diameter  the  child  may  safely  be  said  to  have  lived  more 
than  ten  daya,  if  the  birth  was  at  term,  and  the  duration 
of  pregnancy  not  protracted*  On  the  other  hand^  cases  have  been 
found^*  in  which  the  infant  has  lived  from  eight  to  ten  days  after 
what  was  supposed  to  be  birth  at  term,  and  yet  no  sign  of  an  epiphy- 
seal center  was  found.  Hence,  even  thia  sign  must  be  cHjnsidered  as 
secondary  to  the  evidence  offered  by  the  umbilicus,  its  area  of  in* 
flammation  after  the  second  day,  the  falling  of  the  cord  on  the  fourth, 
fifth,  or  sixth  day,  and  the  healing  of  the  granulating  area  behind  it 
up  to  the  end  of  the  aecond  week. 


V,  Causes  of  death  dubino  labob, 

114*  Placental  separation, — ^One  more  point  must  be  considered 

before  we  take  up  the  direct  evidence  as  to  infanticide,  and  that  is 
the  causes  of  death  during  or  immediately  after  labor,  to  which  the 
infant  ia  exposed.  In  the  early  stages  of  labor,  if  the  placenta  is 
separated  while  there  is  yet  no  possibility  of  the  fetus  receiving  air 
from  the  outside  world,  the  fniitless  attempts  at  respiration  wiU  lead 
to  the  death  of  the  infant  from  asphyxia  with  the  inspiration  of  the 
liquor  amnii  and  of  meconium  and  urine  if  they  have  been  passed 
by  the  fetus,  as  they  usually  are.  These  substances  may  later  be 
found  in  the  lungs  of  the  fetus  on  autopsy, 

116»  Prolapse  of  cord, —  The  umbilical  cord  may  become  prolapsed 
and  eompreased  so  as  to  shut  off  the  circulation  of  the  blood,  and 
similarly  cause  asphyxia.  Brouardel  says*"^  that  56  per  cent  of  those 
dying  during  labor  have  a  prolapse  of  the  cord*  These  cases  also 
show  the  inspired  liquor  amnii  in  the  lungs,  and  usually  the  sub- 
pleural  ecchyraoses,  and  other  signs  of  asphyxia, 

116*  Cord  around  neck* —  The  oord  may  be  the  cause  of  death  also 
in  another  way.  In  one  case  out  of  about  every  f  our^**  of  normal  births 
the  umbilical  cord  is  wound  around  the  neck.  These  coils  of  the  cord 
may  be  so  tightly  constricted  as  to  cut  off  the  flow  of  blood  through 
the  cord,  or  possibly  of  the  circulation  to  the  head,  by  compression  of 
the  vessels  in  the  neck  of  the  child,  thus  causing  asphyKia,  These 
eases  of  coiling  of  the  cord  around  the  neck  have  been  cited  as  an 
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expknatioD  of  the  cases  of  apparent  strangulation  of  the  child.  There 
axe  no  marks  that  are  alwajs  present  in  these  eases^  bj  wbieb  they 
am  be  identified.  In  a  few  instances  marks  on  the  neck  evidently 
due  to  the  cord  have  been  described,  Elsasser  examined  over  three 
bundred  caaes  in  which  the  cord  was  around  the  neck^  without  finding 
any  mark  that  oould  be  attributed  to  the  cord,*^  The  marks  are 
deeeribed  as  varying  greatly  in  their  character,  sometimes  mere 
furrows  in  the  skin,  without  color,  sometimes  red  or  blue  marks 
around  the  neck.  Foster^*  reports  a  case  in  which  the  child  was  bom 
dead  after  a  very  tedious  labor ;  the  cord  bad  been  twisted  around  the 
neek,  leading  three  parallel  colored  depressions.  BrouardeP^  con- 
siders the  cord  about  the  neck  as  the  cause  of  death  in  4  per  cent  of 
the  still  births,  and  describes  one  c^se  in  which  the  cord  left  a  mark 
on  the  neck  of  a  child  that  survived,  the  mark  being  visible  for  four 
days  after  birth*  The  differentiation  of  criminal  strangulation  and 
death  from  the  cord  around  the  neck  is  very  difficult  If  the  width 
of  the  mark  corresponds  to  the  diameter  of  the  cord,  goes  completely 
around  the  neck,  and  la  continuous  with  a  mark  of  similar  character 
leading  towards  the  umbilicus,  and  if  there  is  no  evidence  that  the 
child  baa  breathed,  and  therefore  that  the  death  took  place  during 
or  very  soon  after  labor^  the  chances  are  that  the  death  was  due  to 
the  cord. 

117-  Head  compreision* — In  the  cases  where  the  labor  is  protracted, 
on  account  of  the  small  size  of  the  mother's  pelvis,  the  rigidity  of  the 
parturient  canal,  or  the  large  si^e  of  the  childj  there  is  a  marked 
moulding  of  the  child^s  head,  which  may  be  sufficient  to  cause  the 
death  of  the  child.  The  evidence  of  such  a  condition  would  be  seen 
in  the  elongated  head  and  the  marked  caput  succedaneum,  as  well  as 
in  the  disproportionate  size  of  the  child  and  mother. 

118,  Rupture  ef  cord. — In  exceptional  cases  the  umbilical  cord  may 
be  so  short  as  to  interfere  with  the  birth  of  the  child.  This 
§hortness  may  be  due  to  the  winding  of  the  cord  around  the  neck  or 
body  of  the  ehild^  or  to  a  cord  that  has  primarily  an  extremely  short 
length.  Brouardel  cites  two  cases  of  the  kind  f^  one  of  Dr.  Sclafer 
with  a  cord  10  millimeters  long,  the  other  reported  by  Dr.  Stude, 
where  there  was  no  cord  at  alK  but  the  placenta  adherent  to  the 
usihilictis.  In  such  cases  the  cord  must  he  ruptured  or  some  other 
accident  occur  to  allow  the  child  to  be  born*    If  the  cord  ia  ruptured, 


'Hwike't    Z«fr*<^r.    1835    And    1842,       » Brouardel,  p,  89* 
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aa  is  the  most  likely^  there  is  the  daiiger  of  death  from  bemorrlidga 
from  the  torn  end  of  the  cord*  The  same  danger  is  imminent  in  the 
cases  of  velamentoua  insertion  of  the  cord  into  the  placenta*  Here  the 
aeparated  ve^sseb  of  the  cord  are  also  liable  to  rupture  and  lead  to  the 
hemorrhage*  The  likelihood  of  death  fronrsnch  rupture  will  he  ooq- 
sidered  in  connection  with  the  diacussion  of  the  untied  cord  after 
delivery. 

119,  Fracture  of  skull,— Practures  of  the  skull  of  the  infant  may 
occur  during  labor,  either  from  excessive  pelvic  deformity,  the  appli- 
cation of  the  forceps  in  the  hands  of  tlie  obstetrician,  or  precipitate 
labor,  the  child  being  born  while  the  woman  is  about  doing  her  work, 
and  the  child  falling  and  fracturing  its  skull  by  striking  the  ground. 
Possibly^  also,  the  woman  may  receive  an  injury  during  pregnancy 
of  auch  a  character  that  the  child's  skull  will  be  broken*  These  last 
cases  have  little  bearing  upon  infanticide,  for  in  the  instances  of 
intrauterine  fracture  of  the  skull,  the  infants  have  all  been  bom  dead 
soon  after  the  injury,  and  ha%*e  not  gone  to  term.** 

119a,  From  contracted  peMa* —  Depressions  and  fracturea  of  the 
ekull  do,  in  rare  instances,  occur  in  connection  with  pelvic  deformity** 
or  bony  exostoses  from  the  pelvis;^^  These  fractures  are  most  fre- 
quent at  the  parietal  and  frontal  bones,  and  appear  either  as  a  radial 
splitting  of  the  parietal  bone  from  the  center  of  ossification,  or  as  a 
depres.^ion  of  a  single  area  of  the  skulL  These  fractures  must  be 
distinguished  from  the  congenital  disease  of  the  bone,  which  usually 
appears  as  rarefaction  of  the  bone  tissue  in  several  places*** 

il9b»  From  forceps  application. —  Fracture  of  the  skull  by  the  ap- 
plication of  the  forceps,  or  rather,  by  their  compression,  woidd 
scarcely  be  advanced  as  an  explanation  of  the  fractures  of  the  skuU 
in  a  case  of  infanticide.  But  here,  too,  the  fracture  is  a  single  depres- 
sion^ as  distinguished  from  the  multiple  fractures  of  infanticide,^^ 
and  in  the  forceps  cases,  too,  the  fracture  usually  involve  the  frontal 
and  parietal  bones. 

il9c.  Precipitate  labor. —  It  has  been  argued  that  fractures  of  the 
skull  may  be  the  result  of  a  precipitate  labor,  in  which  the  woman  is 
delivered  while  standing  at  her  work;  that  the  child  fell  to  the 

*  FroebeU  Die  Nabelschnur  iin  ihrem  **  Zur  Kentnf  as  der  Naturtklieii  SpaJ- 

Sdthd.   Vcrhalt.    wahrend    der    Geburt,  ten  «nd  OsAificutions  defect^n  am  ScliS- 

aE.  de»  Hflp,,  Nov.  1846;  Gurlt,  Lehre  del  Keugebomeitert  Vrtljschr*  f.  d.  pmJct 

von  den  Knocli^nbruchen,  Frankfort  am  Ht^ilk.  CXXIH,,  p.  53,   Hofmann  <?onOTU 

Mflin,  18<J0,  p.  211.  cflsos  of  mistjiken  congenital  and  tratt- 

'*lAz^,  Lancet,  Feb,  1800,  p,  180,  uiiitic   fi?iHiires,  etc- 
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ground  and,  in  so  doing,  broke  its  sktilL  Landaberg^*  gives  a  good 
illustration  of  this  accident  in  the  following  case :  A  woman  who  had 
already  borne  several  children  waa  taken  10  labor  at  the  time  that 
her  house  was  on  fire;  as  she  ran  from  the  house  the  child  fell  from 
her  upon  a  heap  of  broken  bricks  and  atones.  Fourteen  days  after- 
wards there  was  found  upon  the  left  parietal  bone  of  the  child  a 
swdling  the  size  of  a  pigeon's  egg,  without  any  discoloration  of  the 
akin,  and  with  slight  fluctuation.  The  fragments  of  the  bone  and 
crepitation  could  be  easily  distinguished  at  this  apot  The  child  got 
welL  The  fractures  thus  produced  naturally  occupy  the  top  of  the 
akull/'  are  usually  linear,  and  not  associated  with  any  marked  trau- 
matism of  the  soft  parts,  and  do  not  always  lead  to  the  death  of  the 
infant  So  much  we  must  admit  But  when  we  come  to  examine 
into  the  frequency  of  these  fracturesj  we  find,  firsts  that  while  it  is 
possible  for  a  woman  who  has  borne  several  children  to  be  taken  so 
suddenly  that  she  does  not  have  time  to  lie  down^  it  actually  occurs 
but  very  rarely.  Moreover,  granting  that  the  labor  has  come  on 
suddenly,  and  the  child  has  fallen  to  the  ground,  fracture  of  the 


-Ri?nke'i  ZeitMchT..  1847,  HT.,  Heft. 

*  Hofmetm  Iried  sixtj  cases  and  ^ot 
BO  fmcturc*;  Cusp^r.  in  hi§  Vicrti?ljabr' 
•ehrirt.  1863,  Heft  1,  gives  his  experi- 
ments bearing  on  thiB   point.     Twenty 


sive  injuries  were  produced  by  striking 
the  head  against  a  table  or  walL  Four 
bodies  were  placed  two  or  three  Inches 
under  ground  which  wels  then  stamped 
level :  in  three  of  the  cases  frsotures  re- 


five  experiments  were  made  upon  the  suited.  No  re^iuit  was  obtained  by  com 
bodie*  of  newty-bom  ehildren.  From  a  preAHing  the  head  with  the  hands,  or  by 
height  of  SO  inches,  ten  infants  were  inflia^  suddenly  upon  the  child  placed 
dropped  upon  an  aspbaltum  and  fifteen  upon  a  hard  surface.  Compressing  the 
upon  A  atone  pavement.  Tliere  were  no  head  into  a  narrow  box  was  attended  with 
viaibJe  injuries  to  th^  sur/aee  produced,  no  result  in  two  cases,  but  in  a  third  a 
bnt  in  twenty-four  esses  fractures  of  the  slight  elelt  extended  from  the  lamdoldal 
•kuH  were  found*  The  fractures  were  suture  into  the  left  parietal  bone,  while 
distributed  aa  follows:  one  parietal,  the  coronal  suture  waa  somewhat  sep- 
•i^teen  times;  both  parieials,  six  times;  arated.  Extensiv^e  injuries  were  easily 
onoe  the  parietal  and  frontal  of  the  produced  by  blows  with  a  mallet  or 
Mime  *ide;  once  the  frontal  a  of  both  hammer.  In  all  the  cases  the  fractures 
and  once  the  occipital  had  sua-  were  like  cracks  in  glass.  In  five  only, 
a  fracture.  Numerous  fractures  out  of  sijcty  fractirres,  were  serrations 
mwtv  not  found.  The  peculiar  form  of  present.  Detachment  of  dura  mater, 
Inliiry  i«  also  worthy  of  notice.  Almost  separation  of  sutures,  extravasations  of 
•jwayi  one,  two,  or  three  fissures  ex-  blood  beneath  the  pericfpniiim,  and  co- 
tended  from  the  parietal  protuberance  to  a|j^ilations  at  the  seat  of  fracture  are 
th«  margin  of  the  bone,  and  sometimes  not  peculiar  to  the  living.  More  or  less 
extending^  ncrosi  the  sagittal  suture  to  ooo^lated  extravafiations  were  pretty 
the  porietal  of  the  opposite  side-  twice  ootistantly  found,  and  the  other  appear- 
a  «iTnalJ  portion  of  bone  was  broken  ofT.  ances  mentioned  werv  not  infrequent.  In 
TVice,  when  the  body  was  allowed  to  conclusion,  we  are  warned  that  the  fet«I 
fall  front  the  table,  fracture  of  the  parie-  skull,  like  that  of  the  aflult,  may  be 
la  I  resulted.  When  the  head  was  trod-  more  resistftnt  after  death  than  it  is  dur* 
den  upon  by  a  heeU  frflctures  were  al-  ing  life.  Tlie  eases  nre  perhaps  too  few 
ways  produced,  not  only  in  the  parietal  to  establish  lawi,  but  coming  as  they  do 
touched,  but  in  the  opposite  bone,  which  from  so  high  an  authority,  are  worthy 
looked  mudi  mi  U  dooe  in  life.    Exteo-   of  the  most  careful  consideration* 
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skull  as  ft  conaequence  is  hj  no  means  the  inevitable  result;  in  fact, 
Klein*^  collected  one  hundred  and  eighty-three  cases  of  delivery  in 
the  erect  position,  in  none  of  which  the  head  of  the  child  was  frae- 
njiired.  Still  J  the  instances  of  fracture  in  this  way  et©  authentic 
enough  to  leave  no  doubt  as  to  the  possibility,  so  that,  while  the  gen- 
eral law  is  that  such  a  fall  does  not  produce  a  fracture  of  the  cranium, 
still  the  exceptions  must  he  admitted,  and  these  must  be  differentiated 
from  the  criminal  fractures,**  In  the  differentiation  from  criminal 
fractures,  if  the  fracture  is  sufficient  to  cause  immediate  death  of  the 
infant  the  absence  of  air  from  the  lungs  would  tend  to  support  the 
mother^s  plea  that  the  fracture  was  due  to  precipitate  labor;  but  th© 
converse,  that  the  presence  of  air  in  the  lunga  supports  criminal 
fracture,  cannot  be  argued,  for  it  is  well  known  that  even  after  the 
destruction  of  the  child's  skull  in  utero  by  the  operation  of  craniot- 
omy, the  infant,  after  birth,  has  made  efforts  to  breathe.*** 

120.  Hemorrhage  from  rupture  of  the  cord* —  Another  cause  of 
death  immediately  after  labor,  and  intimately  associated  with  this 
manner  of  fracturing  the  skull,  is  by  hemorrhage  from  the  rupture  of 
the  umbilical  cord  in  precipitate  labors.  In  these  cases  the  woman 
may  be  standing,  and  the  weight  of  the  child  fall  upon  the  cord, 
though  such  instances  are  very  rare.  In  the  183  cases  ix>llected  by 
KleiOj  in  none  of  them  was  the  cord  ruptured.  Tiasier,^*  however, 
reports  one  such  case.  And  what  is  still  more  worthy  of  comment, 
Eudin**  reports  two  cases  of  rupture  of  the  cord  where  the  woman 
was  lying  down,  and  under  the  usual  hospital  care,  when,  with  a 
single  strong  pain,  the  infant  was  shot  from  the  woman,  in  one  case 
driving  the  fetus  30  centimeters  from  the  woman's  vulva,  and  break- 
ing the  cord. 

12L  Breeoh  presentation. —  Another  real,  though  not  common, 
cause  of  death  during  labor,  is  in  the  delay  of  the  birth  of  the  after- 
coming  head  in  the  instances  of  breech  presentation.  In  some  cases 
where  the  extraction  of  the  child  is  difficult  even  in  the  hands  of  the 
physician,  there  is  so  much  delay  as  to  endanger  the  life  of  the  child, 
sometimes  even  to  be  accounted  as  the  cause  of  death.  If,  then,  a 
woman  comes  to  labor  by  herself,  with  no  one  to  help  her^  and  the 


I 


"Quoted  by  Brouarde!,  LT^nfanticide,  *Tardieu*  Llnfnnticide,  p.  I4t. 

p.    tn.   from   Elfmenta   de   Udd.     l^ff.,  "  BrouardeJ.  p.  113. 

HofTTiRiiii,   TrRduise    francaiae.    p.    570.  *  Tiasicr,  Ann.  d'Hyj^.  Pub.  et  de  MW. 

Of  the  183  cases  twentj-one  were  primi'  L^.,  3e  wer^^  iSflfl.  XLt.,  p,  77* 

panp.    The  poBiUons  in  which  they  were  "  Btidin,  Ann.  d'Hyjr.  PuK  «i  ds  ' 

eonflned    were    m    follows:     Standiti^,  Ltg.,  lB87j  XVII*,  p.  534, 
one  himdred  fifty -Ave;  squatting,  twen- 
tytwoi  imd  on  the  kneei^  six. 


I  121]  IKI  ANTiClDlL  If 

oUId  preeenlB  by  the  breech^  it  would  not  be  at  all  surprising  that  the 
child  were  sUllbom*  In  these  cases  the  woman  would  probably  call 
for  help  before  the  birth  of  the  child  was  completed.  Otherwise,  the 
only  evidence  of  the  oondition  that  would  remain  would  be  the  caput 
fluccedaneum  on  the  geaitab  instead  of  on  the  head  of  the  infant 

VL    DiLATH  AFTEB  I>A£OR. 

122.  Caned  by  malformations*—  There  are  a  certain  number  of 
€mam  of  death  soon  after  birth,  from  unavoidable  causes,  such  as  mal- 
formation of  some  of  the  essential  organs  of  life,— the  brain,  heart, 
luB^,  and  alimentary  canal, — by  reason  of  which  the  persisteDce  of 
life  ia  impossible.  These  cases  show  the  defects  in  their  structure, 
and  become  of  interest  legally  only  when  associated  with  attempts 
at  mfanticide,  BrouardeP®  reports  the  case  of  an  infant  born  two 
weeka  before  term  in  which  the  mother  claimed  to  have  bean  taken 
inddenly  with  labor  pains  which  she  iiit  rpneted  as  desire  to  evacuate 
the  bowels,  and  the  child,  according  to  the  statement  of  the  mother, 
was  bom  into  the  water-doeet,  and  the  placenta  thrown  down  after  it 
The  infant  was  discovered  in  time  to  be  rescued,  taken  to  the  hospital, 
and  cared  for  till  it  died  on  the  fourth  day,  with  symptoms  of  intea- 
dnal  obstruction.  The  autopsy  ehowed  scratches  on  the  body  not 
fliifficlent  to  account  for  the  death  of  the  child;  separation  of  the 
boneo  of  the  skull,  which  could  have  been  accounted  for  by  the  striking 
on  the  seat  of  the  closet  at  the  time  of  birth.  There  was  also  a  tight 
alenosis  of  the  intestine,  11  centimeters  long,  through  which  a  fine 
|iffobe  could  scarcely  be  passed,  so  that  the  child  could  not  have  lived 
under  any  circumstances.  At  the  trial  the  woman,  who  had  been 
eharged  with  infanticide,  was  let  go  with  a  non  lieu.  It  was  not 
proved  that  the  action  of  the  woman  had  been  sufficient  to  cause  the 
death  of  the  child. 

123,  Canied  by  prematurity.—  Similarly,  in  the  cases  of  premattire 
infants  of  the  last  three  months,  death  not  rarely  occurs*  In  view  of  the 
frtatistics  of  the  Charity  Hopital,  Paris,  where  there  has  been  a  mor- 
tality of  less  ^an  50  per  cent  in  the  infants  born  after  six  and  a  half 
calendar  months  of  intrauterine  life,  because  of  the  use  of  the  incu 
bator  and  artificial  feeding,^*  these  mothers  might  be  charged  witli 

B  net  giving  their  infants  proper  care ;  but  it  is  needless  to  say  that 
■  aueb  opportunities  are  not  accessible  to  all  mothers^  and  they  are  but 

Uttb  known  to  the  laity* 
B       124.  Death  from  avoidable  causet  in  general. —  We  may  turn  now 

H       **BfOIM 
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to  the  cases  of  death  soon  after  birth^  from  avoidable  causes ;  that  ia, 
to  the  cases  of  infanticide.     The  class  of  people  among  whom  sue 
crimes  occur  is  of  interest  in  comparison  with  the  class  in  whiclij 
criminal  abortion  ia  found.    Brouardel  gives  the  following  tablea, 
taken  from  the  records  of  the  French  courts  :*** 


Frofession. 

Infanticide^ 

Abortion. 

Agriculture, 

60% 

24% 

Domestic  serWo^ 

20% 

10% 

Industry, 

18% 

8»% 

Ko  profession. 

18% 

13% 

Commerce, 

8% 

«% 

Liberal  profeBsionfl, 

IX 

18% 

125 >  Suffoeatiojii^ — Brouardel  also  gives  a  very  instructive 
table  of  the  frequency  with  which  death  is  due  to  the 
various  means  employed  to  end  the  life  of  the  child.  He 
gives  the  figures  of  Tardieu  and  Vibert  as  well  as  hia 
own,  and  explains  the  marked  difference  between  the  figures  of 
Tardieu  and  the  others  as  due  to  the  fact  that  Tardieu  considers  sub- 
pleural  ecchymoses  as  absolutely  characteristic  of  death  by  suffoca* 
tion,  while  Brouardel  and  Vibert  do  not  consider  that  one  sign  as 
sufficient  to  prove  the  diagnosis,  Tardieu  considers  that  of  the  804 
cases  that  be  examined,  69  per  cent  were  infanticides,  of  which  34 
per  cent  were  due  to  suffocation.  Brouardel,  like  Tardieu,  considers'^ 
suffocation  the  most  common  cause  of  death  in  infanticide,  but  be  baa, 
in  his  table,  separated  suffocation  and  strangulation^  although  they 
usually  occur  together, 

The  following  ia  Brouarders  table  :"* 


I 


Cause  of  Death. 

Tardieu, 

BrouardeL 

Vibert 

Sufoeation, 

a4 

Immersion  in  water-closeL 

Fracture  of  akuU, 

Strangulation, 

SubmerBion, 

Lack  of  care. 

IJ 

Wounds, 

1.4 

CombuBtion, 

Umbilical  bemorrhage, 

Cold, 

QJ$ 

Poisonittg, 

0.2 

0.5 

69%  43%  26% 

126.  Manner  of  producing  suffocation. —  Suffocation  of  the  infant 
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may  te  produced  in  various  ways  iamikr  to  those  m  the 
adult,  and  also  in  eeveral  ways  charactsriBtie  of  the  new- 
boTO  infant,  who  can  offer  no  reeiatance.  The  face  of  the 
infant  may  be  covered  with  a  cloth,  pillow,  o?  mattress,  none 
of  which  will  leave  any  characteriatic  mark  Or  the  infant  may 
be  buried  alive;  when,  if  the  dirt  has  free  access  to  the  mouth  and 
nose,  it  may  be  inspired,  and  found  in  the  mouth,  pharynx  and 
larynx.  The  infant  may  be  suffocated  by  being  put  in  a  bureau 
drawer  or  iu  a  box,  where  the  asphyxia  will  follow  gradually,  and 
where  the  signs  will  also  not  be  characteristic.  Similarly,  the  child's 
thorajc  and  abdomen  may  be  compressed,  either  with  the  hands,  or  by 
leaving  the  infant  as  it  is  bom,  between  the  thighs  of  the  mother^  and 
compresaing  it  there  %vith  her  thighs.  Here,  too,  the  evidence  as  to 
tbe  manner  in  which  the  suffocation  was  produced  is  rarely  distinc- 
tiva  Perhaps  the  most  usual  way  for  the  mother  to  suffocate  the 
child  is  to  cover  the  nose  and  mouth  with  her  hand  in  her  attempt  to 
keep  it  from  crying  and  so  betraying  its  birth.  If  the  woman  sue 
oeeds  in  stopping  tbe  cries,  she  also  kills  the  child.  In  these  cases  the 
ejgns  of  the  method  used  are  often  distinct  There  are  the  marks  of 
the  finger  nails  of  the  mother  on  the  face  of  the  child,  around  the 
nose  and  cheeks*  These  lacerations  of  the  skin  are  especially  likely 
to  occur,  as  the  skin  of  the  child  is  so  slippery  from  the  vernix 
eaaeosa,  and  it  is  necessary  to  hold  the  child  fast  for  five  or  six  min* 
ntes  to  end  its  attempts  at  respiration*  These  superficial  lacerations 
ar©  rarely  associated  with  ecchymosis,  and  are  to  be  distinguished 
from  accidental  excoriations  occurring  after  death  by  their  character- 
istic ai^  and  peculiar  angular  form  as  well  as  by  their  location 
around  the  mouth,  nose,  and  neck  Sometimes  the  head  is  held  in  one 
hand  by  the  occiput,  and  the  other  hand  used  to  cover  the  nose  and 
moulL  Then  there  would  also  be  nail  marks  behind  the  ears  as  well 
as  on  the  face.  Owing  to  the  difficulty  of  holding  the  child^s  head,  it 
ia  not  infrequent  to  have  the  suffocation  supplemented  by  strangula- 
tion, tbe  mother's  hand  readily  grasping  the  neck  of  the  infant 
Here  the  nail  marks  are  found  also  on  the  neck  Philippon'^^  raeo' 
tioua  one  <mse  in  which  the  identity  of  the  mother  was  suggested  by 
the  fact  that  the  marks  of  the  fingers  were  on  the  right  side  of 
the  neck,  and  that  of  the  thumb  on  the  left  side,  thus  pointing  rather 
to  ft  left-h&ndad  person  than  to  the  usual  right-handed  grasp*     It 
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eould  not  be  aaid  positivelj  that  die  deed  had  not  been  committed  b; 
a  right  handed  person  grasping  the  neck  from  behind 

To  these  arguments  from  the  nail  marks  the  mother  not  inf requenl 
ly  makes  the  responae  that  the  marks  are  the  result  of  the  attempt 
help  herself  in  the  delivery  after  the  birth  of  the  head,  by  grasping 
the  head  with  her  hands,  and  pulling  on  it  Such  a  defense  may  bo 
admitted  if  the  nail  marks  are  transverse  on  the  neck,  but  not  if  they 
lie  in  the  long  ajris  of  the  neck,  as  is  usually  the  conditiom  However, 
such  a  maneuver  ia  associated  with  considerable  difficulty,  for  the 
force  that  a  woman  would  be  able  to  apply  after  putting  her  arms 
around  the  abdomen,  enlarged  by  the  pregnancy,  would  not  be  of 
great  service  in  extracting  a  child  that  was  delayed  after  the  birth 
of  the  head. 

126a,  Pharyngeal  tampon.—  One  other  method  of  suffocation  de- 
serves consideration,  and  that  is  the  packing  of  some  foreign  substance 
into  the  pharynx,  so  as  to  cut  off  the  supply  of  air.  Such  a  tampon 
in  the  throat  may  leave  no  trace;  or,  if  less  carefully  applied,  may 
leave  excoriations  on  the  mucous  membrane.*®  In  not  a  few  instan* 
ces  the  tampona  so  applied  have  been  left  in  place.,  and  found  on 
autopsy,  Philippon  "*  considers  that  these  bodies,  if  introduced 
fore  death,  remain  dry  or  stained  with  mucus  at  the  lower  end  an^ 
the  mucus  membrane  of  the  pharynx  there  is  anemic,  while  the  mouth 
end  of  the  tampon  is  moist  and  stained  with  blood,  and  the  mucous 
membrane  at  the  upper  border  of  the  tampon  is  distinctly  congested. 
Cases  of  this  kind  are  not  rare,  and  one  is  of  special  interest  from  the 
uncertainty  as  to  whether  or  not  the  child  was  living  when  the  outrage 
was  committed,***  A  child  wag  found  in  which  the  fauces,  the  up|H^r 
part  of  the  oesophagus,  the  larynx,  and  the  trachea  were  tightly  packed 
with  sand.  At  the  same  time  the  child's  lunge  gave  no  sign  of  res- 
piration,  and  sank  to  the  bottom  of  the  water  when  subjected  to  tJ 
hydrostatic  test*  While  it  is  difficult  to  imagine  for  what  purpose^ 
if  the  child  was  already  dead,  the  substance  wedged  so  tightly  into  th« 
entrance  to  the  respiratory  passages  and  throat  should  have  been 
forced  tbere,  it  is  no  less  strange  that  such  an  act  of  violence  should 
have  been  perpetrated  upon  a  living  child  without  its  lungs  showing  «t 
least  signs  of  imperfect  respiration.  Unfortunately  the  case  remaina 
w^ithout  solution, 

126b.  Burial  alive. —  Burial  alive  may  occur,  but  more  often  the 
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bodj  of  tlie  child  is  buried  after  deatk,  or  in  a  condition  of  suspt-nded 
ftnimatioD  at  the  time  of  birtL  The  signs  of  live  burial  would  be 
thorn  of  suffocation  in  general,  and  in  addition  the  presence  of  the 
powdered  earth  in  the  pbarjnjc  and  larynx.  One  case  of  burial  alive 
in  a  pot  of  a^es,  confinned  hy  the  statement  of  the  mother,  is  given 
in  the  Annalea  d'Hjgiene,*^  in  which  the  ashes  were  found  in  tJie 
tiostrilB,  mouth,  fauces,  and  pharynx^  but  none  in  the  windpipe.  An- 
other case  is  reported  in  tlie  Lancet,^*  where  the  childj  with  the  pla- 
centa attached,  was  buried  in  the  ground,  and  covered  with  an  inch 
and  a  half  of  earth.  At  least  half  an  hour  had  elapsed  before  it 
was  found,  and  yet,  when  it  was  taken  up,  respiration  was  still  going 
on,  Brotiardel  *^  considers  that  a  child  may  live  several  hours  (four 
or  five)  after  buriah  Hofmann  "*  cites  two  cases  from  Bohn,  of  in- 
Imota  buried  just  after  birth,  that  were  dug  up  alive  seven  hours  later. 
Another  from  Bardinet,  of  an  infant  that  was  alive  after  having  been 
buried  under  25  cms*  of  earth  for  eight  hours ;  and  still  another  from 
HaM^a^  where  the  infant  was  dug  up  alive  after  having  been  under 
A  foot  of  earth  for  five  hours. 

Here^  also,  may  be  mentioned  the  cases  of  suffocation  by  exposing 
the  child  to  noxious  vaporSj  as  those  of  burning  charcoal,  or  sulphur, 
the  exhalations  of  privies,  ei  cetera,  of  which  no  trace  will  be  found 
except  the  odor  of  the  deleterioTis  gases, 

187:  General  cTidcnce  of  suffocation. —  The  evidence  of  suffoca- 
tion, no  matter  how  it  is  performed,  has  the  same  general  character 
as  in  the  adult:  the  cyanosis  of  the  ekin,  protrusion  of  the  tongue, 
fluidity  of  the  blood,  congestion  of  the  brain^  and  ecchymoses  under 
lie  skin  and  conjunctiva,— all  are  suggestive  of  death  by  asphyxia, 
possibly  by  suffocation.  The  condition  of  tJie  lungs,  however,  is  more 
dfmficant  The  color  of  the  lungs,  if  the  child  has  not  breathed, 
will  remain  like  that  of  the  fetus.  If  the  child  has  breathed  the  color 
will  not  be  the  rosy  hue,  but  a  dark  bluish  red*  The  bronchi  will  con- 
fain  blood-stained,  frothy  mucus,  which  must  be  distinguished  from 
die  slight  exudation  of  colored  serum,  due  to  putrefaction,  and 
the  thick,  purulent  mucus  of  a  capillary  bronchitis  that  may  have  car- 
ried off  the  child  without  a  sign  during  life.  In  the  case  of  a  child 
th^  has  died  of  bronchitis,  compression  of  the  lung  after  it  has  been 
cot  across  will  express  from  the  bronchi  little  candles  of  muco*pns, 
1  to  2  millimetera  long,  instead  of  the  blood-stained  mucus  of  a  child 
that  has  been  suffocated. 
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128.  Taches  de  Tardiem.—  The  sigiifl  that  Tardieu  coBsidefB  a3 
characteristic  of  suffocation,  called  '^taches  de  Tardieu,"  and  that 
make  the  difference  between  his  statiatica  and  those  o£  Brouardel  and 
otherSj  are  the  subpleural  and  subperieardial  ecchymosea,  and  the 
similar  spots  under  the  pericramum,  which  are  not  to  be  eonfounded 
with  the  ecchjmoses  of  the  hemorrhagic  diseaseSj — purpura  and  se- 
vere eruptive  fevers.  The  ecchymosea  of  disease  are  irregular,  large, 
diffuse  areas  of  fluid  blood,  generally  violet-colored,  and  the  oondi- 
tions  under  which  they  have  been  formed  have  their  peculiar  symp- 
toms»  The  subpleural  ecchymoses  of  Tardieu,  found  in  these  case^ 
of  suffocation^  he  describes  as  follows  ;**  "One  sees  on  the  surface  of 
the  lungs  small,  punctate  spots,  very  regularly  rounded,  of  a  very 
dark  red,  almost  black  color,  of  which  the  size  varies  in  the  new  bom 
from  that  of  the  head  of  a  pin  to  that  of  a  hemp  seed.  The  spots  are 
scattered  under  the  pleura  in  variable  numbers,  sometimes  reduced  to 
five  or  six,  sometimes  thirty  or  forty;  in  certain  eases  so  numerous 
that  the  lungs  have  the  appearance  of  granite.  Sometimes  they  arc 
united  and  agglomerated  so  as  to  give  the  appearance  of  marbling. 
But  in  all  cases  they  are  exactly  circumscribed  and  distinct  agains^j 
the  general  background  of  the  lungs.  Their  location  is  not  less  irrep^ 
ular  than  their  number;  however,  they  are  found  most  often  at  the 
root  of  the  lung,  at  its  base,  and  at  the  edge  of  the  inferior  border. 
These  punctate  spots  are  formed  by  little  bloody  effusions,  little  ee- 
chymotic  droplets  under  the  pleura,  arising  from  the  rupture  of  thl^^ 

superficial  vessels  of  the  lungs I  have  found  these 

subpleural  ecchymoses  distinct  on  the  lungs  of  a  newborn  infant 
whose  body  had  lain  for  ten  months  in  a  privy,     .    .     •     Just  like 
those  found  under  the  pleura,  one  finds  ecchymotic  spots  almost  con- 
stantly  under  the  pericardium,  principally  at  the  origin  of  the  great^ 
vessels.''  fl 

In  opposition  to  the  experience  of  Tardieu,  Brouardel*®  has  found" 
subpleural  and  subperieardial  ecchymoses  in  cases  of  difficult  labor, 
in  cerebral  disturban^s,  conrulaions,  and  in  cases  of  compression  of     I 
the  head*     Moreover,  he  says  that  they  may  be  absent  in  cases  in     j 
which  the  woman  declares  that  she  has  suffocated  the  infant     There- 
fore he  considers  them  characteristic  of  suffocation  only  when  they 
are  corroborated  by  the  external  evidence.     He  cites  the  case  of  i 
fetus  examined  by  Casper,  found  unborn  at  the  eighth  month  in  a 
woman  who  was  hanged^  in  which  these  subpleural  ecchymoses  were 
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present  PhiJippon,*^  in  his  thesis  on  '^Infanticide  by  Strangula- 
tion,** quotes  Legroux  as  saying  that,  while  making  certain  resenra- 
tioDSr  it  is  sale  to  say  that  in  young  individuals  very  numerous  sub- 
pleural  ©cchymoses  indicate  suffocation;  somewhat  less  nuiuerous 
ones,  strangulation;  and  still  less  numerous  ecchymoses  indicate 
han^og- 

The  evidence,  then,  of  death  from  suffocation,  must  rest  upon  the 
eitemal  aigiia  in  addition  to  the-se  subploural  ecchymoses  as  the  con- 
eervative  proof  of  the  crime.  Following  Brouardel's  evidence  may 
lead  to  the  nonoonvictioD  of  a  oertain  number  of  infanticides,  accord- 
ing to  the  evidence  of  Tardieu ;  but  there  will  be  no  doubt  as  to  the 
cases  convicted. 

129*  Strangulation. —  Death  by  strangulation  not  infrequently  oc- 
curs with  suffocation  or  with  fracture  of  the  cranium*  If  the  stran- 
gulation is  done  with  the  hand,  there  are  the  marks  of  the  finger  nails 
on  the  neck,  as  describe  in  the  consideration  of  the  external  signs  of 
atiffocatiotL  If  the  strangulation  is  done  by  a  string,  cord,  apron 
atriii^  alockingi  or  some  other  band  (most  frequently  taken  from  tiie 
dress  of  the  mother )j  there  may  be  marks  of  the  conatricting  band  on 
the  neck,  as  in  the  adult  j*®  but,  as  the  skin  of  the  infant  is  very  deli- 
cate, the  marks  of  excoriation  would  be  more  evident,  though  the  force 
required  to  strangle  the  infant  is  only  slight  Not  infrequently  the 
oord  used  had  been  left  in  place  on  the  neck  of  the  child,  and  is  found 
al  autop^.  The  mark  is  more  distinct  in  proportion  to  the  smallneas 
of  the  cord  and  the  roughness  of  its  surface.  The  mark  of  the  cord 
is  the  characteristic  brown  discoloration^  not  associated  with  any  dif- 
lue  eechymosis.  It  mu^t  be  distinguished  from  the  line  left  by  the 
furrow  in  the  skin,  which  is  found  if  the  child  lies  with  the  neck 
sharply  bent  The  line  left  by  this  skin  furrow  ia  more  marked  in 
fat  children,  occurs  usually  only  on  the  front  of  the  neck,  and  is  a 
white  streak,  bordered  by  two  violet  ones.  Such  a  mark  disappears 
in  a  few  hours  if  the  cadaver  is  left  lying  flat  and  straight  on  the 
uble. 

Strangulation  by  the  umbilical  cord  haa  also  been  recorded ;  not  the 
aoeidental  occurrence  when  the  cord  is  around  the  neck  of  the  child 
at  birtb,  but  where  it  has  evidently  been  applied  after  birth*  The 
differentiation  between  the  two  conditions  is  difficult,  but  Brouardel 
eooiiders  that  if  air  has  entered  the  langs  or  stomach  the  child  must 
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first  have  had  an  apportunity  to  breathe,  and  therefore  have  been 
born  alive ;  while  if  do  air  can  be  shown  in  the  lungs,  the  ca^  should 
be  eonsidered  as  oue  of  the  not  infrequent  deaths  during  labor. 

130.  Gtneral  aigns  of  itrangrmlation. —  The  general  s%ns  of  stran- 
golaticn  are  similar  to  those  of  iufFocation.  There  are  the  subpleural 
and  subpericardial  ecchymoses,  and  the  subperiosteal  ecchjmose^  on 
the  cranium^ — the  taches  de  Tardieu.  There  are  often  apopleelic 
nodes  in  the  lun^,  and  more  often  than  in  suffocation,  small  areas  of 
pulmonary  emphysema.  Then  tiie  bronchi  contain  the  same  blood- 
stained frothy  mucus,  and  more  often  than  in  suffocation  there  are 
submucous  ecchymoses  in  the  trachea  and  bronchi.  Bloody,  frothy 
mucus  may  be  swallowed  during  the  death  atru^le,  and  be  found  in 
the  fitomacL  Unlike  the  adult,  fracture  of  the  cartilages  of  the  m 
larynx  is  a  very  rare  or  undescrlbed  occurrence,  because  here  the  carfl 
tilagiea  are  so  soft  and  pliable.*®  Occasionally  there  are  intramuscu- 
lar ecchymoses  in  the  neck  and  upper  parts  of  the  thorax,  especially 
in  the  pectorals,  sternomastoid  and  sternohyoid.  Philippon  '®  con- 
siders rupture  of  the  internal  coat  of  the  carotid  arteries  in  the  neck 
as  characteristic  of  strangulation  by  a  cord ;  and  he  cite^  in  this  con- 
nection cases  from  Vibert  and  Lacassagne.  The  condition  of  the 
heart  is  not  characteristic  fl 

13L  SabmenioE  in  water. —  Death  by  submersion  of  the  infant  in 
water  is  less  frequent  than  the  attempt  to  dispose  of  the  dead  body  of 
the  child  by  throwing  '  into  the  water*  The  evidence  that  the  infant 
was  drowned  is  like  that  of  the  adulU^*** — the  water  found  in  the 
lungs  and  stomach,  the  general  fluidity  of  the  blood,  ei  cetera.  If 
the  water  contains  the  dejections  of  the  mother  or  child,  they  may 
alao  be  found  in  tlie  lungs,  Brouardel"^*  reports  some  very  inte 
ing  experiments  made  on  dogs,  in  which  it  was  found  that  if  a  pre^ 
nant  bitch  was  made  to  whelp  under  water,  the  pups  would  live  some*' 
times  as  long  as  three  quarters  of  an  hour,  while  the  mother  would 
die  in  four  or  five  minutes.  He  estimates  that  the  human  infant  may 
live  twenty  to  thirty  minutes^  and  cites  the  instance  of  a  woman  who 
was  delivered  in  a  tub  of  water,  where  the  child  lived  about  thai 
length  of  time* 

132»  Submersion  in  privy. —  Submersion  of  the  infant  in  the  fluids 
of  the  water-closet  may  also  be  considered  in  this  connection.  Here 
again  the  differentiation  must  be  made  between  the  cases  where  the 
infant  is  thrown  into  the  sewer  to  dispose  of  the  body  after  deatb^  and 
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tlie  cases  wliere  the  infant  is  put  into  the  closet  living,  either  with  the 
intent  of  kiUing  the  child,  or  by  reason  of  heing  accidentally  born 
there,  the  woman  mistaking  her  labor  pains  for  those  of  need  to  evae^ 
nate  the  bowels*  The  question  as  to  whether  the  infant  was  alive  or 
dead  at  the  time  that  it  was  introduced  into  the  closet  depends,  as  in 
tlie  ease  of  drouTiing,  on  the  substances  respired*  If  the  child  wa? 
put  living  into  the  closet  the  fecal  matter  would  be  found  in  the 
pharynx  and  stomach ;  in  the  larynx,  small  bronchioles  and  air  ves- 
icles; and  possibly  in  the  middle  ear.  The  identification  of  the 
fecal  matter  in  the  lungs  may  be  demonstrated  by  expressing  from 
the  cut  section  of  the  lung  the  little  candles  of  fecal  matter,  like 
tli08e  of  muco-puSj  expressed  in  the  ease  of  bronchitis.  The  com- 
posJlioti  of  the  candle  would  be  easily  identified  under  the  micro- 
90opa 

The  question  as  to  whether  the  child  %va3  accidentally  bom  into  the 
water-closet  or  was  intentionally  put  there  may  not  be  so  easy  to 
datennina  In  the  first  place  the  possibility  of  the  occurrence  must 
be  considered*  The  confusion  of  the  two  sensations  is  unduubtedly 
possible,  but  it  is  not  so  easy  to  conceive  of  the  birth  of  the  child  with 
tiie  woman  in  the  sitting  posture,  Tardieu^*  considers  it  scarcely 
po6siblc  for  the  woman  to  remain  seated  during  the  entire  delivery. 
Either  she  must  be  squatting,  or  she  would  have  to  straighten  out  in 
order  to  keep  the  infant  from  striking  the  border  of  the  hole.  If  she 
straighlened  out  the  infant  would  be  born  on  the  floor,  and  not  into 
tbe  closet  trap^  while  if  the  woman  was  squatting  the  child  might  be 
bom  into  the  closet.  Hence,  before  admitting  the  possibility  of  the 
aocident,  the  exact  position  of  the  woman  and  the  arrangements  of  the 
closet  should  be  taken  into  consideration.  Again,  for  such  an  acci- 
dent to  occur  the  labor  must  be  considered  to  progress  considerably 
more  rapidly  than  is  ordinarily  the  case,  and  at  a  r%te  that  is  very  ex- 
ceptional in  the  case  of  a  primipara»  in  whom  the  infanticides  are 
not  infrequent.  Moreover,  for  the  infant  to  fall  beyond  recovery, 
either  the  placenta  must  be  born  immediately  after  the  child,  a  very 
infrequent  occurrence,  or  the  cord  must  be  ruptured,  which  is  more 
likely*  In  the  latter  case  the  eud  of  the  cord  gives  evidence  that  at 
least  it  was  not  cut,  by  its  irregular  end,  and  the  retraction  of  the 
bl<KKl  vessels^  as  distinguished  from  the  even  end  and  comparatively 
prominent  vessels  of  the  cut  cord* 

183.  Fracture  of  skulL —  Infanticide  by  fracture  of  the  skull  is  the 
next  moat  frequent  method  to  that  of  suffocation-     It  is  to  be  diatin* 
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gaished  from  the  fractaree  of  the  cranitun  dtie  to  deformity  of  the 
pelTi%  pr^siire  of  the  forceps^  and  precipitate  laborJ*  In  the  inten- 
tional fraemres  the  woman  15  uot^  as  a  nile,  satisfied  with  a  single 
blow  on  the  head^  but  repeats  the  blows  till  the  head  becomes  a  mere 
bag  of  fragments  of  bones,  A  single  blow  of  a  sabot,  aooordijig  to 
Brouardel/*  produces  ten  or  twelve  pieces;  while  the  accidental  frae* 
tnres,  as  a  rule,  produce  a  single  fracture  or  depression.  Then  these 
infanticide  fractures  are,  as  a  nile,  associated  with  more  or  less  ex- 
coriation of  the  skin  and  scalp^  and  in  the  vicinity  of  the  fracturea 
there  is  an  exudation  of  blood  which  may  or  may  not  be  clottei  If 
the  fractures  are  produced  by  projecting  the  head  against  the  wall^ 
the  fracture  may  involve  any  part  of  the  akull,  and  as  a  rule  several 
bones  at  a  time  are  involved  on  the  same  side  of  the  head.  If  the 
fracture  is  due  to  a  blow,  there  will  be  not  only  a  fracture  of  the  bonea 
at  the  point  where  the  blow  was  given,  but  also  on  the  other  side  of  the 
skull,  at  the  diametrically  opposed  point  As  to  whether  the  frac- 
tures occtirred  before  or  after  death,  Tardieu  '^^  held  that  the  presence 
of  blood  clot  at  the  site  of  fracture  was  evidence  that  the  death  oc- 
curred subsequent  to  the  fracture,  Brouardel,  on  the  other  hand^ 
does  not  consider  this  proof  of  the  fracture  during  Ufe,  for  he  saya^* 
that  he  has  found  the  same  in  fractures  occurring  after  deatk  That 
the  float!  og  of  the  lungs  should  not,  in  such  cases,  be  taken  as  the  only 
evidence  on  which  to  base  the  life  of  the  child,  is  well  illustrated  by  a 
case  cited^  described  by  Bellot,'^  of  a  double  infanticide,  where  the 
woman  was  delivered  of  twins,  and  immediately  after  tlieir  birth,  as 
evidenced  by  the  autopsy,  and  admitted  by  the  woman,  crushed  the 
heads  of  both  children  with  a  wooden  shoe.  The  one  had  had  time  to 
breathe,  but  the  other  failed  to  give  a  positive  docimasia  pulmonum; 
yet  the  cranial  lesions  of  the  two  were  the  same^  including  ^e  blood 
clots  at  the  site  of  the  fractures. 

134,  Wounds  and  mutilation. —  Wounds  and  mutilation  of  the  body 
are  also  at  times  the  cause  of  death  of  the  infant  The  wounds  are 
usually  multiple,  and  made  by  the  mother  with  any  instrument  at 
hand, — knives,  scissors,  pins,  et  cetera.  In  one  case'^  over  forty 
wounds  were  counted  in  the  pericardium  and  abdomen  of  the  infantt 
and  others  existed  in  other  parts  of  the  body.  Large  needles,  by  en- 
tering big  vessels,  may  cause  death  by  hemarrhage  without  much  ex- 
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teraal  evidenee,  eb  may  pins  introduced  into  the  fontanelles  or  be- 
tween the  vertebne,  either  from  the  skin  or  from  the  pharynxJ®  The 
still  more  inhuman  dismemberment  of  the  body,  with  mutilation,  at 
times  is  found  Infanticide  by  dislocation  of  tie  neck  is  also  easily 
identified  at  the  autopsy.  The  evidence  of  these  wounds  is  subject 
to  the  same  general  considerations  as  the  wounds  in  the  adult 

135.  Combnition. —  Destruction  of  the  body  by  combustion  is  far 
more  likely  than  an  attempt  to  bum  up  a  living  child.  Usually  burns 
of  the  flkio  occurring  during  life  may  be  differentiated  by  the  fact 
that  the  blebs  contain  an  albuminous  liquid^  while  they  contain  serum 
if  the  burns  occur  after  death.  Then  in  the  Uving  there  is,  as  a  nile^ 
an  inflammatory  areola  around  the  bum.  In  burning,  the  soft  parts 
of  the  body  shrivel  up  to  snch  an  extent  that  an  infant  at  three 
months  after  birth  looks  likes  an  infant  at  term.  The  age  here  is  to 
be  determined  by  the  centers  of  ossification  of  the  bones.  The  pos- 
ttUUty  of  burning  up  an  infant,  and  completely  destroying  the  traces 
«f  its  body,  exista  Brouardel  says  *°  the  time  required  for  the  total 
combustion  of  an  infant  weighing  three  kilos  is  about  two  hours  in 
a  good  hot  fire,  and  that  the  odor  ao  produced  is  insignificant  and 
might  easily  pass  unobserved.  The  ashes  are  not  characteristic  In 
this  connection  Brouardel  also  mentions  the  destruction  of  the  body 
in  sulphurie  acid,  as  is  done  with  some  of  the  material  used  in  medi- 
cal schools.  He  says  that  it  takes  about  one  hour  for  the  destruction 
of  a  fetuB  in  its  own  weight  of  sulphuric  acid,  and  that  a  fetus  of  the 
fourth  month — about  three  hundred  grams — entirely  disappears  in 
twenty  minutes.  But  if  the  acid  is  used  for  infanticide,  it  must  then 
be  gotten  rid  of;  and  that,  to  an  inexperienced  person,  ia  no  easy 
matter. 

136*  Poisoning. —  Infanticide  by  poisoning  is  exceedingly  rare. 
Brouardel*^  notes  only  four  cases ;  one  each  due  to  sulphid  of  anti- 
mony^  copperas,  hydrochloric  acid,  and  nitric  acid.  Accidental  poi- 
ioning  at  a  later  date  is  more  common,  when  other  drugs  are  mistaken 
for  cathartics,  or  overdoses  of  opiate  sleeping  potions  are  given.  The 
evidence  in  these  cases  is  the  same  as  tliat  of  poisoning  in  general.  In 
the  Edinburgh  Monthly  Journal*^  there  is  reported  the  case  of  a 
wmnaji  who  destroyed  her  child,  which  was  only  one  day  old,  by  ar- 
senic She  was  tried  and  acquitted  upon  the  plea  of  insanity,  al- 
tbongh  the  evidence  certainly  did  not  warrant  such  a  verdict 
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137*  Lack  of  care ;  caaL—  Deatli  may  alao  result  from  kck  of 
proper  care.  The  omission  of  this  care  may  be  either  thoughtless  or 
intentional.  As  an  example  of  death  from  ignorance  in  the  mother 
may  be  quoted  a  case  cited  by  Brouardel  ®^  of  a  woman  who  was  de- 
livered of  her  first  child  in  the  company  of  two  girls  who  had  never 
before  been  present  at  a  birth.  The  child  was  born  in  a  caul;  and 
as  none  of  the  three  recognized  the  conditionj  the  child  perished,  when 
the  simple  removal  of  the  membranes  from  its  face  woxild  have  saved 
its  life. 

137a.  Cord  ligattiie. —  Again,  in  the  case  of  primipara,  not  tying 
the  umbilical  cord,  through  ignorance^  may  lead  to  the  death  of  the 
infantj  though  if  the  cord  is  not  tied  the  child  does  not  always  die. 
Indeed,  Valpeau  calls  the  ligature  of  the  eord  a  needless  luxury.  On 
the  other  hand,  if  the  cord  is  tied^  but  inadequately,  the  child  may  also 
die  from  hemorrhage. 

137b.  Exposure. — *  Exposure  of  the  child  to  cold  is  too  slow  a 
method  of  infanticide  for  ordinary  use,  though  if  the  exposure  is  car- 
ried only  to  the  point  where  the  child  catches  a  bronchitis,  and  the 
bronchitis  leads  to  the  child's  death,  the  lack  of  proper  care  is  the 
indirect  cause  of  death,  but  leaves  no  convicting  evidence  behind. 
The  time  that  a  child  can  live  when  abandoned  is  not  definitely 
settled-  One  case  is  related  ^*  of  a  child  that  was  thrown  out  of  a 
window,  nine  feet  from  the  ground,  in  the  middle  of  an  April  night. 
It  fell  to  a  pavement  that  was  covered  with  straw  and  dung,  and  re- 
mained there,  exposed  and  naked,  for  three  quarters  of  an  hour.  It 
was  then  found  and  cared  for,  and  lived  twenty-four  hours.  It  had 
received  no  injuiy  from  the  falL  AnoUier  instructive  caae  is  the  fol- 
lowing : 

A  peasant  woman  delivered  herself  of  a  mature  child,  in  the  vicin- 
ity of  a  wood,  on  the  18th  of  August,  1843, and,  fearing  discovery,  she 
concealed  it  in  the  hollow  of  a  tree,  thrusting  it,  head  forwards*  into 
the  portion  of  the  cavity  which  led  towards  the  root,  so  as  to  exert  con- 
siderable compression  on  the  body,  doubling  it  up,  as  it  were.  She 
then  laid  two  stones  of  three  or  four  pounds'  weight  upon  ita  but- 
tocks, and  concealed  the  hole  in  the  tree  with  a  large  stone.  By  a 
lucky  accident,  a  passer-by,  on  the  21st,  heard  its  moaning,  and  with* 
drew  it  from  its  prison,  covered  all  over  with  fir  spiculae  and  ants. 
There  were  numerous  contusions  and  lacerations  upon  different  parts 
of  the  body.  Its  respiration,  at  first  very  rapid,  soon  became  more 
tranquil,  and,  although  much  emaciated,  it  cried  with  some  vigor. 
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and  very  readily  partook  of  food-  Its  temperature  was  normal.  Any 
change  of  position  called  forth  screams,  due  evidently  to  the  pain  of 
the  varione  excoriations  of  the  surface.  It  cx>iitinued  until  the  25  th 
to  take  nourishnient,  but  the  sores  on  the  surface  put  on  an  ill  char- 
acter, and  it  died  on  the  29th.  It  seems  almost  incredible  that  life 
should  have  been  prolonged  during  the  exposure  of  this  naked  infant, 
without  food,  for  three  days  and  nighta,  the  temperature  of  the  air 
Yarying  from  50"^  to  80^  Fahr.  Probably  its  close  quarters  within 
the  tree  protected  it  in  some  measure  from  cold. 

137c.  Inanition. — ^If  a  child  is  deprived  of  all  nutrition,  starting 
from  three  kilos,  it  loses  about  one  hundred  grams  a  day  by  inani- 
tion.** Usually  at  the  end  of  about  one  week,  or  when  its  weight  has 
been  reduced  to  2,100  grams,  it  dies.  The  signs  of  inanition  are  the 
tense  skin  of  the  head,  the  over  riding  bones  of  the  skull,  the  retracted 
neck,  the  eyes  sunk  in  the  sockets,  the  prominent  ribs^  and  the  empty 
intestine,  with  walls  as  thin  as  a  cobweb,*^*  Usually  the  child  is  given 
scant  or  inappropriate  nourishment,  and  lives  a  few  weekB,  leaving 
no  evidence  of  crime* 


VIL  Time  since  death  of  child. 

138.  Evidence  from  putrefaction* — It  is  sometimes  important  to 
know  the  length  of  time  that  has  elapsed  since  the  death  of  the  child, 
Bsti mates  of  the  interval,  based  on  the  signs  of  putrefaction  of  the 
body  of  the  child,  are  very  unsatisfactory,  for  so  much  depends  upon 
the  conditions  under  which  the  child  has  been  exposed.  In  one  case  ** 
examined  by  Brouardel,  where  the  body  had  been  frozen,  it  appeared 
as  fresh  as  if  twenty-four  or  thirty^six  hours  old,  but  the  other  evi- 
dence proved  that  the  body  had  been  lying  in  the  street  gutter  for  six 
weeks  during  the  winter.  One  point  of  difference  between  the  pu- 
trefaction in  the  infant  and  in  the  adult  is  of  aid  in  determining  the 
time  that  putrefaction  has  been  going  on.  For  putrefaction  being  a 
microhic  degeneration,  as  the  infant  is  born  free  from  all  microbes 
the  disintegration  must  begin  in  the  skin  unless  the  child  has  been 
given  something  to  eat  or  drink,  which  would  carry  microbes  into  the 
intestine.  So  that,  unlike  the  adult,  putrefaction  begins  in  the  skin, 
iind  the  skin  is  much  more  resistant  to  the  action  of  the  germs  than 
the  mucous  membranes.  Hence,  it  is  at  the  mucusdined  orifices  of 
thi?  body^ — ^the  mouth,  nostrils,  ears,  vagina*  and  perhaps  rectum — that 
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the  first  signs  of  putrefaction  are  fotmd.     Wldlcj  on  the  other  hand^ 
in  the  adult  pntrefaetioii  begins  in  the  microbe-laden  mtesfcinea,*** 

139*  ETidence  ttom  mummification. —  Some  extremelj  interesting 
studies  have  reeentlj  been  made  in  determining  the  age  of  the  mum- 
mified  bodies^  not  merely  of  infants,  but  ako  of  adults,  by  the  detbr- 
nnnation  of  the  age,  oouditioo,  aiid  nests  of  the  insects  that  have  been 
attracted  to  the  cadaver  in  the  course  of  its  desiccation,  Megnin  *^ 
b&8  done  some  wonderfully  accurate  work  in  this  Una  Brouardel  ®* 
cites  several  instances  in  which  he  calculated  the  date  of  death  of  the 
infant  within  two  weeks,  after  an  interval  of  one  and  a  half  years, 

140.  Date  of  delivery  from  evidence  of  mother* —  The  date  of  de- 
livery, as  determined  by  the  evidence  derived  from  the  mother^  is 
fairly  accurate  for  the  first  few  weeks,  but  a  multipara  examined  fifty 
days  after  labor  could  not  be  distinguished  from  one  three^  or  even 
five,  months  after  labor*  The  signs  of  the  pregnancy  that  has  just 
passed  are  given  in  the  chapter  on  the  diagnosis  of  previous  preg- 
nancy,** 

VIII*  Ke^onsibtlitt  of  mothek  fob  cake  of  infant, 

141.  Ignorance  of  pregnancy.—  The  responsibility  of  the  mother  is 
often,  far  too  often,  brought  into  question,  to  save  the  mother  from 
the  charge  of  infanticide.  It  is  pleaded  that  the  mother  was  uneon* 
scions  of  her  condition  of  pregnancy,  or  of  the  deliveiy;  that  after 
the  birth  of  the  child  she  was  too  exhausted  to  give  the  child  proper 
carCj  or  that  she  committed  the  crime  in  a  moment  of  puerperal 
insanity. 

That  the  woman  may  be  unconscious  of  her  pregnancy  for  the  first 
three  or  four  months  is  indeed  probable;  but  later  the  possibility  is 
very  slight  in  a  normal  woman.  The  French  and  the  Prussian  laws 
allow  the  excuse  of  ignorance  until  the  fetus  is  210  days  old,  but  after 
that  the  plea  is  no  longer  adraissibla  Of  course,  exceptions  are  made 
for  idiots,  imbeciles,  and  for  exceptional  cases  of  women  with  their 
first  child,  for  women  who  have  had  irregular  menstruation,  and  for 
pathological  cases.  A  few  such  cases  where  the  woman  has  gone  to 
term  ignorant  of  her  condition  are  recorded,  but  such  cases  are  usual* 
ly  in  women  about  the  time  of  the  menopause,  who  ascribe  the  symp- 
toms to  the  change  of  life  or  to  some  pathological  condition.  Tamier 
describes  the  case  of  a  woman  forty-two  years  of  age,  who  was  un- 
conscious of  her  condition.     Her  doctor  too,  had  considered  the  symp- 
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toms  due  to  the  menopause,  and  it  was  not  till  labor  had  set  in  and  a 
seootid  doctor  was  called  in  consul tation  that  the  condition  was  rec- 
€giU£ed  as  pregnancy.  And  Vibert  describes  a  case  of  a  girl  who  had 
vswBT  been  pregnant  before,  who  was  delivered  alone,  into  a  water- 
closet,  and  said  that  she  did  not  know  that  she  was  pregnant,  and  felt 
no  labor  pains  until  the  child  was  bom.  She  had  been  told  that  she 
had  an  ovarian  cyst 

The  question  as  to  the  ignorance  of  the  pregnancy  in  any  given  case 
of  infanticide  may  often  be  confuted  by  showing  that  the  mother  has 
been  at  least  conscious  enough  of  her  condition  to  attempt  to  hide  it 
by  oompressing  her  abdomen,  modifying  her  dress,  and  maintaining 
marked  secrecy  about  the  changes  which  have  been  going  on  up  to  the 
time  of  the  clandestine  birth. 

142.  HtLCoaacions  delivery, —  The  possibility  of  nnccnscious  deliv- 
ery la  reooguized  beyond  doubt  by  every  one,  if  the  woman  la  under 
the  influence  of  a  narcotic  or  of  a  disease  affecting  the  consciousness. 
Under  normal  conditions^  also,  it  is  recognized  as  possible  in  rare 
casea  Dubois  ^  reports  one  case  in  which  the  labor  was  not  recog- 
xdiBd  tiU  the  head  of  the  child  was  on  the  perineum*  Montgomery  ** 
quotes  two  cases  where  the  woman  was  delivered  while  asleep  in  bed, 
and  the  infant  was  discovered  in  one  case  by  another  child  who  was 
sleeping  in  the  bed  with  the  mother ;  and  in  the  other  case  the  infant 
was  difloovered  by  the  woman's  husband  before  it  was  known  to  the 
mother.  He  also  describes  a  case  that  occurred  in  his  own  practice 
of  a  woman  who  was  delivered  of  twins  at  six  months  while  she  was 
sitting  at  the  dinner  table,  and  the  woman  claimed  to  have  known 
nothing  of  what  was  going  on  till  she  heard  the  fetus  strike  the  floor. 
This  case,  ho%vever,  was,  to  a  certain  degree^  a  pathological  one ;  for 
on  later  examination  there  was  found  to  be  complete  anesthesia  of  the 
woman^B  genitals.  Brunon  *^  describes  the  case  of  a  woman  twenty- 
two  years  old,  a  primapara,  who  took  to  bed  and  was  delivered  of  an 
infant,  not  comprehending  what  was  going  on  till  she  felt  and  saw 
the  head  of  the  child  between  her  thighs*  She  had,  however,  been 
having  labor  pains,  which  she  had  interpreted  as  need  to  defecate,  for 
over  an  hour  before.** 

143.  Physical  inability. —  The  question  as  to  whether  the  woman 
was  physically  able  to  give  the  infant  due  care  immediately  after  labor 

•Dubois^  lUvije   Clin,   HebiionL   Gaz.  Med.  Leg,  de  France*  1890»  XI.,  p.  370. 
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is  a  very  delicate  one.  The  exhaustion  after  labor  is  extremely  var- 
iable m  degree*  The  woman  may  have  been  exhausted  from  her  ex* 
ertions,  or  she  may  have  lost  enough  blood  to  have  f aintedj  and  then 
not  merely  have  been  unable  to  give  the  child  proper  care,  but  in  faint- 
ing she  may  even  have  fallen  on  the  ehildj  and  so  eaiised  its  death,"* 
While  we  must  recognize  the  possibility  of  the  mother  being  unable 
to  care  for  the  child^  still  it  should  be  borne  in  mind  that  the  effect 
of  the  loss  of  blood  is  not  instantaneous.  Broiiardel  °®  describes  twa 
cases  of  fatal  post-partum  hemorrhage  in  which,  before  the  effects  of 
the  hemorrhage  overpowered  the  mother,  she  had  had  time  to  kill  the 
infant  Usually^  however,  it  can  be  demonstrated  that  no  prepara- 
tions had  been  made  to  give  the  infant  due  and  sufficient  care,  so  that 
the  question  does  not  turn  upon  the  hypothetical  consideratiotiB  as  to 
whether  the  woman  was  able  to  give  the  infant  due  care. 

144.  Mental  irresponsibility, —  The  mental  responsibility  of  the 
mother  at  the  time  of  the  infanticide  must  be  determined  by  an  alien- 
ist in  each  case.  Mania  for  infanticide  at  the  moment  of  delivery, 
which  lasts  but  for  the  few  moments  sufficient  to  kill  the  child,  is 
certainly  not  the  rule.  Puerperal  mania  usually  is  several  weeks  or 
months  in  its  development  and  course.  And  yet  the  courts  have  sev- 
eral times  recognized  a  fleeting  mania^  and  acquitted  the  woman* 
One  case,®®  in  which  a  woman  poisoned  her  child  when  it  was  one  day 
old,  came  under  the  attention  of  Mr,  Justice  Cresswell,  who,  at  the 
dose  of  his  charge  to  the  jury,  read  the  whole  evidence,  and  remarked 
that  he  was  bound  to  tell  them  that  there  was  undoubtedly  no  direct 
proof  that  the  prisoner  was  otherwise  than  in  her  perfect  senses,  as 
no  person  saw  her  laboring  under  delusion  or  insanity;  and  yet  she 
was  acquitted  upon  the  plea  of  puerperal  insanity.  Brouardel  cites 
several  eases  where  infanticidal  mania  has  been  recognized  by  the 
courts,  but  he  denies  the  existence  of  any  such  fleeting  mania,  attrib- 
uting the  crime  to  the  mental  condition  of  the  woman.  He  says:*^ 
^'H  fftut  se  placer  dans  le  condition  ou  se  trouvait  cette  jeune  fiUe* 
EUe  a  fait  une  premiere  faute,  pour  laquelle  le  justice  n'intervient 
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•*Hofinaiin^  p>  854,  citeg  Die  Ohn- 
macht  M  der  Geburt  toth  gericlitsilrzt' 
lichen  Standpunct  Berlin,  IfiST,  by  M. 
Freyer,  There  are  reports  of  three  in- 
contei) table  cases  of  unconsciouanesa  just 
after  delivery,  reported  from  Mende, 
RchTnitt,  and  Wildber^. 
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one's  wlf  in  the  condition  in  which  that 
jouog   wQznttn    finda    heraelf.    She    hut 
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made  a  first  mistake  of  which  justioe 
takes  no  account;  she  made  a  second, 
hiding  her  pr^nancy»  which  justice 
takes  account  of  only^  in  Germany:  she 
ha«  made  a  third  which  is  the  almost  in- 
evitable consequence  of  the  other  two: 
she  wiahcfi  to  save  her  reputation ;  may 
the  judges  have  pity.  It  is  not  I  who 
would  raise  any  objection;  but  be  it  f«T 
from  me,  n  physician,  to  say  that  there 
is  a  form  of  insanity  when  such  doei 
not  exist," 
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pas ;  elle  en  fait  nne  seoonde^  elle  a  cache  sa  grossesse,  le  justice  n'in- 
tervient  qu'en  Allemagne;  elle  en  a  fait  une  troisieme  qu'dtait  le 
consequence  preeque  fatale  des  deux  autres;  elle  voulait  sauver  son 
honneur^  que  les  jurds  lui  soient  pitoyables.  Ce  n'est  pas  moi  qui 
souleverai  une  objection.  Mais  ce  que  loin  ne  me  fera  pas  dire,  k 
moi,  medicin,  c'est  qu'il  existe  une  forme  particuliSre  de  folie,  alors 
que  celle  ci  n'existe  pas.     •     •     •'' 

IX    GsNBItAL  OOMMBN78. 

145.  In  general. —  A  few  general  comments  at  the  end  of  this  diap- 
ter  seem  desirable  to  help  define  the  position  of  the  medical  jurist  in 
connection  with  these  crimes.  It  is  a  fundamental  principle  laid 
down  by  Henke  that  death  by  violence  is  by  no  means  to  be  inferred 
from  the  fact  that  the  child  was  bom  alive.  Even  where  marks  of 
death  by  violence  exist,  it  does  not  follow  that  the  child  was  mur- 
dered. In  the  former  case  it  may  have  perished  in  consequence  of 
some  disease  incompatible  with  its  life,  or  have  been  suffocated  by  the 
caul  upon  its  face,  or  by  its  lying  in  a  pool  of  blood  and  water,  or  in 
a  mass  of  feces,  or  under  a  limb  of  the  mother,  while  in  a  state  of  ex- 
haustion or  unconsciousness;  or,  in  consequence  of  there  being  no 
help  at  hand,  or  of  the  unwillingness  of  the  mother  to  betray  her  con- 
dition, the  child,  may  be  suffocated,  or  may  perish  from  exposure  to 
cold,  etc  While,  says  Casper,  we  refuse  to  be  imposed  upon  by  the 
"impudent  lies''  which  women  do  not  hesitate  to  tell  to  conceal  their 
guilt,  we  should  not  forget  that  the  dangers  to  new-bom  children  are 
very  numerous,  and  that,  without  any  criminal  intent  upon  the 
mother's  part,  the  child  may  perish  from  any  of  the  causes  just  men- 
tioned, from  an  injury  to  the  head,  from  constriction  of  the  umbili- 
cal cord,  or  hemorrhage  following  its  rupture,  or  from  falling  into 
a  privy,  etc.  Even  apparent  marks  of  violence  must  be  cautiously 
interpreted.  Prints  of  finger-nails  upon  the  head  and  face  of  the 
child  may  have  been  made  by  the  efforts  of  the  mother  to  extract 
the  child  after  the  birth  of  its  head,  and  even  a  dislocation  of  the 
neck,  under  the  circumstance,  must  be  regarded  as  within  the  limits 
of  possibility.  But  if  the  marks  referred  to  should  be  accompanied  by 
others  which  can  only  be  explained  by  intentional  violence,  then  the 
former  must  be  more  seriously  interpreted.  Yet  it  must  not  be  for- 
gotten that  many  marks  of  accidental  injury  are  with  difficulty  to  be 
distinguished  from  such  as  are  feloniously  inflicted.  Care  should 
also  be  taken  not  to  confound  these  with  marks  which  may  have  been 
made  after  death  in  recovering  the  body  from  cess-pools,  privies,  and 
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similar  plaoes,  or  widdi  axe  merely  ligiia  of  the  Yoneilj  of  fiabei^ 
hofgi,  ratSy  eta  In  fine,  the  duty  of  the  medioal  ]iuriflt»  called  npcm 
to  inmatigatB  cases  like  those  imder  considerationy  ahoold  be  to  pre- 
serve the  strictest  impartiality^  to  avoid  being  biased  bj  his  aympathy 
with  the  misfortunes  of  the  aooosed,  npon  die  one  hand,  or,  on  tke 
other,  I7  his  abhorrence  of  her  imputed  crime^  and  to  endeavor  to 
give  its  just  weighty  and  no  more^  to  eveiy  dieomstaaoe  iriiioh  the  in- 
vestigation brings  to  li|^ 
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146.  Definition  of  hermaphroditiiDL — The  word  ''hennaphTodit- 
ism,"  which  at  one  time  was  used  to  describe  the  union  of  the  organs 
ef  both  sexes  in  one  individual,  is  now  generally  applied  to  all  those 
cases  in  which  doubts  exist  concerning  the  real  sex^  in  consequence  of 
some'  aberration  from  the  normal  type  of  the  genital  organs.  The 
word  can  no  longer  be  used  in  its  original  acceptation,  for  most  cer- 
tainly there  is  no  authentic  case  of  self-impregnation  recorded,  nor 
even  of  the  association  of  the  generative  functions  of  both  sexes  in  one 
person.^  The  cause  of  these  deviations  from  the  usual  form  may  be 
found  in  the  earlier  stages  of  embryonic  development;  but  an  exposi- 

*  While   the  generative   functions   of  sexual     perversions,    but    are    accom- 

the  two  sexes  sre  alwajrs  distinct,  there  plished  more  or  less  completely  in  these 

are  many  cases  known  where  the  one  cases  of  hermaphroditism.    Such  cases 

person  may  take  either  the  active  or  the  are  referred  to  in  the  sections  on  pseudo- 

tive  part  in  the  connection.    Such  in-  hermaphroditism.    See  §  148,  in/fia. 
are  not  merely  limited  to  tlie 
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tion  of  the  present  state  of  medical  knowledge  relatiye  to  the  proceagg 
of  faulty  evolution  would  here  be  out  of  place, 

147*  Psendo-hermaplirodites,  in  general. —  The  practical  qui 
which  we  have  to  determine  is,  How  far  is  it  possible  to  discrimi; 
the  true  sex  of  a  living  person  !  The  solution  of  it  is  attended  with 
no  little  difficulty,  and  in  some  cases  is  indeed  impossible.  The  phy- 
sician will  be  chiefly  embarrassed  in  the  case  of  children,  since  the  im- 
;por(:ant  indicatiqns  derivable  from  the  general  as  well  as  local  sexual 
development  will  be  wanting-  It  should  not  be  forgotten  that  even 
after  death  a  positive  opinion  is,  in  some  cases  of  hermaphroditiBniy 
hardly  warranted  by  the  most  careful  anatomical  inspection.  The 
male  and  female  sexual  organs,  imperfect  in  development  although 
distinctive  in  character,  may  be  so  evenly  distributed  that  it  will  not 
be  possible  to  know  which  predominate-  Or,  on  the  other  hand,  the 
traces  of  sexual  organs  may  be  so  indistinct  that  we  can  give  them  no 
appropriate  sexual  name*  Hence  the  reader  will  perceive  how  much 
more  excusable  is  reserve  in  pronouncing  an  opinion  upon  the  sex  of 
a  living  person,  the  essential  generative  organs  being  concealed  from 
OUT  observation.  We  can  only  hope  to  approximate  to  the  truth,  by 
observing  whether  there  is  not  same  regularity  in  the  freaks  of  nature 
and  thus  discover,  if  possible,  some  uniform  correspondence  between 
the  visible  deviations  and  those  which  are  hidden  from  our  view- 
With  this  object,  the  cases  of  hermaphroditism  may  be  divided  into 
the  apparent  and  real,  besides  which  there  is  a  certain  number  in 
which  literally  no  sexual  organs  exist  In  the  cases  of  apparent  or 
false  hermaphroditism,  either  male  or  female  character  predominates 
in  the  external  organs  of  generation,  but  the  former  much  more  fra- 
quently, 

148.  Male  piendo-hermftphrodites, —  In  male  hermaphrodites  the 
only  anomaly  is  external,  the  internal  organs  having  their  natural 
eonf  ormation  and  development  The  penis  exists,  more  or  less  devel- 
oped, with  an  urethra  either  normal  or  opening  at  variable  distances 
between  the  glans  and  the  pubes, — a  condition  which  is  caUed 
'^hypospadias."  The  scrotum  is  divided  or  deft,  and  thus  presents  a 
resemblance  to  the  vulva,  but  neither  nymphse  nor  vagina  are  found, 
although  not  unfrequently  there  is  a  shallow  depression  or  cul-de-sac 
between  these  false  labia,  which  is  lined  with  a  delicate  akin,  and 
bears  no  very  distant  resemblance  to  the  vaginal  entrance.  The  testes 
are  found  on  each  side  of  the  divided  scrotum.  The  history  of  a  sup- 
posed female  named  Marie  Rosine  Oottliche  is  related,  who  had  been 
in  the  practice  of  cohabiting  with  the  male  sex.       His  genital  oi^ans 
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were  formed  in  the  maimer  here  described**  Nag<>le  gives  a  case  of 
twiDfl  who  were  considered  as  female  until  their  seventeenth  year.  At 
this  time  it  was  discovered  that  tbej  were  male^  the  penis  being  im- 
perforate, and  the  divided  scrotum  resembling  a  vulva,  but  containing 
a  testij  on  each  side.*  The  case  of  Adelaide  Preville,  who  lived  in 
the  married  state  for  a  long  time  and  on  good  terms  with  her  hn^band^ 
is  related  in  full  by  St  Hilaire^  with  a  number  of  other  cases  which 
will  also  fall  under  the  above  general  description/  Persons  with 
theee  malformations  are  not  necessarily,  though  frequently,  impotent 
Sometimes  the  only  deficiency  observable  in  this  class  is  the  absence 
of  the  testes  from  their  usual  location.  But,  in  this  case,  the  testes 
are  not  really  absent,  but  have  remained  in  the  abdomen,  instead 
of  deseendiDg,  as  is  usual,  in  the  ninth  month  of  fetal  existence.  In 
the  case  of  persons  in  this  condition,  the  power  of  procreation  is  un- 
affected, provided  the  testes  are  bealthy^'^  This  anatomical  defect  is 
very  rare,  Siebold  states  that  of  37,000  recruits  in  Wiirtemberg, 
only  twenty-four  were  found  in  whom  the  testes  had  not  descended,® 
149,  Female  pseoda-hennaphradites. —  By  far  the  greater  number 
of  these  owe  the  doubts  ccmceming  their  sex  to  an  unusual  size  of  the 
clitoris.  Commonly  associated  with  tliis  circumstance  are  an  unfem- 
inine  appearance,  more  or  less  beard,  and  a  rough  and  masculine 
voiee  and  manner;  although  the  sejcual  desires  of  these  persons  are 
violent,  they  are  usually  barren.  The  usual  length  of  the  clitoris  in 
the  adult  female  is  about  half  an  inch,  but  Kemer  mentions  having 
seen  a  clitoris  an  inch  long  in  a  girl  seven  years  of  age^  and  Home,^ 
one  of  two  inches  long  and  as  thick  aa  the  thumb,  in  a  negress  twenty 
jeaxfl  old.  In  addition  to  this  hypertrophied  condition  of  the  clitoris, 
an  imperfect  urethra  with  one  or  more  openings  is  often  found,  and, 
al  the  same  time,  a  constriction  of  the  vagina  to  such  a  degree  that  it 
beoomes  almost  imperforate*  Such  was  the  anatomical  condition  in 
Marie  Lefort;  she  had  menstruated  regularly  from  the  age  of  eight 
years  until  her  death  at  thirty ;  the  existence  of  a  uterus  was  clearly 
established.  Her  voice  was  masculine,  and  she  had  a  thick  and  strong 
beard.*  Sir  Astley  Cooper  examined  the  body  of  a  charwoman,  aged 
eighty-aix  years,  who  presented  these  deviations.  He  says  she  differed 
from  other  women  in  the  magnitude  and  length  of  the  ditoria,  in  the 
absence  of  the  external  orifice  of  the  vagina,  which  began  in  the 
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urethra  itself,  and  in  the  imperfect  development  of  tlie  ovaries,*  A 
woman  twenty-five  years  of  age,  oo  account  of  her  notorious  coni- 
merce  with  both  sexes,  waa  placed  under  strict  police  supervision.  Re- 
sorting to  masturbation,  her  health  became  so  much  impaired  that 
she  died  in  the  course  of  sixteen  montha.  The  external  genitals  were 
found  to  have  their  natural  conformation,  with  the  exception  of  the 
clitoris^  which  was  three  and  a  half  inches  long  and  three  inches  in 
circumference,  and  imperforate,  except  at  the  base.  The  uterus  and 
one  ovary  were  rudimentary,  and  the  general  conformation  of  the 
breasts  was  masculine,  although,  owing  to  the  occurrenoe  of  a  triflii^ 
periodical  discharge,  she  was  considered  to  be  a  woman.  It  was 
proved  that  this  person  had  been  guilty  of  the  most  astonishing  and 
unnatural  excesses  with  young  people  of  both  sexes.'®  A  child  de- 
aeribcd  by  Mr.  E.  Smith  may  be  placed  in  the  same  class,  as  aU  the 
female  organs  were  complete ;  the  only  anomaly  being  that  the  urethra 
opened  in  two  places,  and  the  clitoris  bore  some  resemblan<^  to  the 
penis***  In  a  black  female  subject,  dissected  by  Dn  Jno,  Neill,  the 
clitoris  was  five  inches  long  and  one  inch  in  diameter,  and  resembled 
a  penisj  except  that  it  was  not  traversed  by  a  perfect  urethra.  The 
perineal  opening  was  not  larger  in  diameter  than  a  catheter  of  aver* 
age  size,  and  the  vagina  was  extremely  narrow.  On  one  side  of  the 
penis  existed  what  appeared  to  be  a  scrotum,  but  which  contained  an 
irreducible  omentitl  hernia.  This  gave  the  feel  of  a  testicle,  but  no 
true  glandular  structure  or  excretory  tube  could  be  detected.  The  in- 
ternal organs  were  completely  female,  although  not  completely  de- 
veloped. The  general  habitus  was  feminine*'^  A  very  similar  case 
is  reported  by  Dr,  F.  L.  Parker***  The  subject  of  it  was  of  the  negro 
race,  was  regarded  as  a  man,  bred  as  a  oooper,  and  had  been  married 
as  a  man*  The  genital  organs  were  exclusively  those  of  a  female,  ex- 
cept the  clitoris,  which  measured^  after  death,  an  inch  and  three- 
quarters  externally,  and  in  its  entire  length  five  inches,  A  perfect 
analogous  example  in  which  the  clitoris  was  from  two  to  three  inches 
in  length,  is  reported  by  Dr.  J.  Mason  Warren.  The  subject  was  of 
Irish  birth,  bore  a  man's  name,  and  had  a  masculine  appearance*'* 
Dr.  Bainbridge  has  reported  the  case  of  a  female  whose  clitoris  was 
five  inches  in  length  and  of  the  diameter  of  the  quiescent  penis  of  an 

•  History  of  a  supposed  hermaphrodite.  ^  Quart priy  Summary  of  Trans.  CoJl 

hf  Kobert  Merry,  Burgeon.    Giiy*8  Hosi^  Fhys.  Philadelpbia*  N*  S.,  Vol,  I.,  No.  3, 

pit^l  Reports*  Oct.  1840.  «  Charleston  Med.  Jour.,  Jan.  I85l>,  p. 

'•Henke^s  Zeitachrift.  Bd.  44,  S.  1&3,  67. 

by  Albert  of  Euerdorf.  "Am,  Jour.   Med.  Sd,,  Jma.   ISttO,  p, 

"Tendon      MediciU      Gazette,       VoK  123, 
XXXI IL 
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adult  This  malformation  was  discovered  while  the  woman  was  in 
labor.**  Mr,  Walla  has  described  the  case  of  a  person  in  whom  the 
general  external  oralis  were  those  of  a  hypospadic  male;  but  there 
were  no  testes^  and  a  small  uterus  and  one  ovary  existed.'*  The  case 
related  by  Dr.  Mayer,  of  Bonn,  which  gave  rise  to  miieii  discussion, 
ajid  which  is  usually  classed  among  the  cases  of  mixed  sex,  may  with 
more  reason,  we  think,  be  placed  under  this  head.  The  only  male 
oTigana  were  a  (so-called)  penis,  which  was  only  two  inches  long,  im- 
perforate^ and  partly  concealed  under  the  mons  veneris.  On  the  other 
hand,  the  orifice  of  the  urethra  was  aituati^d  as  in  the  female,  there 
was  a  large  vagina,  a  uterus  with  its  appendages,  and  a  defective 
ovarium  on  one  side,  and  (what  is  called)  a  withered  testis  on  the 
0tlier.  We  cannot  avoid  holding  some  doubts  concerning  this  last- 
mentioned  organ.  From  the  absence  of  any  account  of  tlie  seminal 
cubes,  deferent  vessels,  or  seminal  vesicles,  and  the  evidently  rudi- 
mentary nature  of  this  body,  it  might  as  properly  have  been  termed 
an  ovary.  This  supposition  would,  moreover,  ha%*e  been  favored  by 
lis  position.  However  this  may  be,  it  is  evident  that  the  female  char- 
acter greatly  predominated*  When  twenty  years  of  age,  this  person 
menstruated  on  three  different  occasions.^^  The  case  of  Badaloni,  re- 
ported^' in  1895,  is  associated  with  considerable  medieo*legal  interest. 
The  husband  sought  to  obtain  a  divorce  from  Maura  Faustina,  who 
he  aaid  was  a  male,  acting  as  his  wife.  The  husband  complained  that 
hii  wife  lay  with  other  women  and  made  him  subject  of  ridicule 
before  his  acquaintances.  The  divorce  was  granted,  and  then  Manra, 
in  his  right  as  a  malej  demanded  of  his  brother  one  half  of  the  prop- 
ert>'  of  his  deceased  father,  till  then  held  by  his  brother.  The  brother 
refused^  and  brought  a  counter  charge  of  seduction  of  hia  wife  by  the 


*Lond.  timctt  And  Gftz.,  Jvn.  ISOO, 
p.  45. 

*fN4.,  Feb.  ISftO,  p.  177. 

^^  KrtifvtNiit€r  collected  records  of 
•l^ty  ^^igl^t  tnsiTiAg«3  between  persons  of 
the  itame  »ex.  In  fifty- nine  cases  the 
iayt>oiil  woman  was  a  mnn.  He  uUo 
mAm  MV«r»]  ia^tanc^  hi  ^hicb  the  per- 
mm  of  Joublful  6e\  wui  require  to 
«|i»ligt  Hex  several  tiinea.  One  such  was 
Anne  GnndjeRn,  wbo«  until  fourteen, 
wm»  confldered  w  a  ptl;  then  whe  as- 
■iiti»«4  itiAle  ehsracterhtics  and  mate  at- 
Uwm  and  wa«  married  as  a  man.  She 
hmd  D#  children  and  later  the  man-inge 
v«fl  aniiitl1«d«  but  the  wag  permitted  to 
!it«  oi  m  woman.  Otto  reporl^  a  very 
MmmiUmg  cooc  of   Kuluco,   who  lived 


happily  with  her  firat  two  hii*banda,  but 
the  third  fin  id  that  ahe  waa  a  man,  and 
asked  to  be  divorced.  The  two  previous 
husbands  bod  found  nothinjET  the  mstter 
with  her,  and  the  phyficion  who  waa 
called  in  to  make  an  exam i nation  dt- 
cided  that  ahe  waa  a  woman.  The  eH*e 
was  appealed,  and  finallj  it  was  decided 
thiit  %he.  wan  a  nomon.  Josephine 
Marzo  was  baptized  aa  a  girl,  at  pubertj 
(.oiisidered  a  boy.  and  the  aex  ctian^r*^!, 
nod  aa  such  she  lived.  The  necropsy,  at 
an  advanced  age,  proved  however,  that 
she  wft«  a  fetniife.  Sec  Neugcbauer, 
Britj*<ih  Gvn«' CO  logical  Journal,  Nov» 
10O3.  p.  227, 

^  Ba  dfi  Ion  i .    G  a^/elta    degl i    oapital  i , 
Mi  Ian  Of  July  3fi,  1B&5. 
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ci-devant  sister.  A  certain  number  of  caaes  btb  recorded  in  which 
a  prolapsed  uterus  or  an  extroyerted  bladder  has  grossly  imitated  the 
male  organ,  hut  these  cases  are  so  easy  of  detection,  and  have  so  little 
claim  to  be  classified  with  permanent  anomalies  of  evolution  in  the 
sexual  organflj  that  it  is  not  necessary  to  dweU  upon  them. 

150.  True  hermaphrodites,  in  general — The  existence  of  real  her- 
maphrodites has  always  been  doubted,  and  is  still  held  in  doubt  by 
many  eminent  authorities.  By  true  hermaphroditism  we  mean  the 
existence  in  the  same  person  of  the  essential  orgaos  of  generation  of 
the  two  sexes:  either  the  generative  glands^the  ovary  in  the  female, 
or  the  testicle  in  the  male — or  the  generative  passagesi— the  Fallopian 
tubes,  uterus,  and  vagina,  in  the  female,  or  the  vasa  efferentia,  vss 
deferens,  seminal  vesicles,  and  prostate  in  the  male.  The  eoexistenee 
of  the  glands  of  the  two  sexes  is  termed  true  glandular  hermaphrodit* 
ism ;  the  coexistence  of  the  genital  passages  of  the  two  sexes,  true 
tubular  hermaphroditism.** 

As  factors  of  secondary  importance  in  the  determination  of  sex 
may  be  considered  the  stature,  form  of  skeletoiij  especially  of  the 
thorax,  pelvis,  and  long  bones;  the  muscular  developmentj  the  sub- 
cutaneous fat,  the  hairy  system^  the  larynx  and  voice,  and  also  the 
hymen,  labia  minora^  and  prostate;  but  on  these  alone  no  diagnosis 
of  sex  can  be  based. 

161.  Mixed  external  and  intemal, — ^The  mixed  cases,  in  which  the 
external  organs  are  of  one  sex  and  the  internal  of  the  other,  are  few, 
and  can  scarcely  be  called  hermaphrodites.  One  such  is  the  case  of 
Angelique  Courtois/*  in  whom  the  single  well-formed  and  undoubted 
testis  had  no  excretory  duct,  but  lay  under  the  pervious,  fimbriated 
end  of  the  Fallopian  tube.  There  were  no  ovaries,  seminal  vesicles, 
or  prostate,  A  corresponding  case  is  that  of  BuiUaud  and  Manec*^ 
The  patient  had  attained  the  age  of  sixty-two  years,  and  had  lived 
and  been  married  as  a  man.  The  external  organs  consisted  of  a  penis, 
with  the  orifice  of  the  urethra  at  the  base  of  the  glans,  and  an  empty 
scrotum.  The  intemal  organs  were  completely  feminine,  with  the 
exception  of  the  prostate  gland,  which  occupied  its  usual  position.  It 
ifl  not  stated  whether  the  menstrual  fimetiou  was  performed*^ 

"This    dastiflcatimi,    ^nd    the    com-  **  Jour,  UniTer,  et  Hebdom.  de  M§d.,  t 

iTtertt«    on    tnK    bcrmaphroditlsm,    a.re  X.,  p.  467. 

taken  Iftrg^lj   from   the   thesis  of  Guftr-  "Casca  of  menfltruBptioii   through  the 

i  cot  as,  prcMiited  to  the  faculty  of  Lyons  penis,   or   from  an   orifice   at   its  hai^ 

in     1800;     De    rHermaphrodisme    Vrai  when   imperforate^  are  on  record.     One 

Chei  i'Hoffune   ^  Let    Aninunx    Supe-  ia  reported  by  0r,  Harris,  of  Virgiiii% 

rieurs.  and  another  bj  Dr.  Barry,  of  Connects 

■Foil  in,  Gaz.  d««  H  ft  pit.  Dee  18S1,  cut,  in  which  it  was  nec^aaiy  to  deter- 
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152*  Ime  tubular. —  Ab  instances  of  the  condition  of  true  benna- 
phroditi&m  of  the  tubular  tjpe  the  following  may  be  cited : 

1,  The  case  observed  by  Petit>  and  communicated  to  the  Freneh 
Academy  in  1820,  of  a  soldier  twenty-two  years  of  age,  who  died  of 
a  wound*  The  penid  was  normal,  the  scrotum  empty,  the  testicles 
oocupied  the  position  of  the  ovaries,  and  each  was  provided  with  an 
epididymia^  a  v^  and  a  seminal  vesicle,  which  emptied  into  the 
prostatic  urethra.  From  the  same  spot  emanated  the  uterus,  which 
was  continued  into  two  complete  Fallopian  tuhea.  The  vagina  was 
absent 

2.  Kiwisch  and  Kollitei^*  have  described  a  case  of  great  interest, 
of  an  individual  who  died  at  the  age  of  thirty-three*  The  external 
^iiitals  conaiBted  of  a  perfectly  normal  penis,  with  a  rugose  but 
«oipty  scrotum.  Opening  into  the  prostate,  of  normal  size,  were  the 
two  seminal  vesicles  and  the  vasa  from  the  testes,  each  of  which  had 
AU  epididymis.  Likewise,  from  the  prostatic  urethra  arose  a  rudi- 
mentary uterus  provided  with  tubes  3%  inches  long,  with  imper- 
fectly developed  fimbria  In  the  place  of  the  ovaries  were  the  ectopic 
testicles. 

3*  Odin'*  describes  the  case  of  a  laborer  flixty-three  years  of  age, 
whose  autopsy  showed  a  hypospadias  (perineal),  with  the  orifice  of 


L 


mine  th«  %ex  on  account  of  a  denial  of 
»  p«rfloii*s  light  to  vote,  (Am.  Joum, 
M«d,  Sd.t  1847,  Julj.)  Prof.  Simpson, 
of  KdinbUTgh,  states,  that  he  has  been 
ifi  formed,  on  credible  auihoritj,  of  two 
itifttBiieea  where,  in  tnale«  <!)»  the  men- 
ntruml  discharge  wat  p«rfectl^  regular 
in  ttfi  occurrence,  and  considerable  in 
qpRatity>  One  of  these  persons  was  mr- 
iDtecii  jem  of  &§«,  and  the  other  had 
been  married  for  several  j^ears*  and  hit 
wife  had  no  children.  (Arl.  Herma- 
phroditJani^  Cye.  of  Anat.  and  Pby^siol,) 
Dr.  Elmdunan  taw  in  the  Northern  Hot- 
fktlAl  at  Liverpool,  a  sailor  from  the 
Ameriean  Tnerchantm&n  Rappahannoi:^. 
He  tayt:  ^Thit  person  was  about  thir- 
ty y**art  of  age,  and  with  the  exception 
&f  the  breaiti,  which  were  large,  had  the 
gcgoeral  appear&noe  of  a  male.  The 
P«ut,  however,  was  short,  and  the 
«^i)tutn  tome  what  cleft,  so  aa  to  resem- 
ble In  sofne  reipeets  the  external  labia 
of  the  female.  At  the  time  of  my  ex- 
m  menstnial  btood  wa«  p&ating 
the  penis,  and  we  believe  tblt 
WMM  m  regular  monthlv  occurrence." 
(Am.  JoQm.  Med,  Sci.,  July,  1853.)  A 
eaae  apparently  similar  in  anatomical 
eoDdiitoitt  to  that  of  Sujdam,  above  re- 
ferred to,  ia  reported  by  Dr,  Cotte,  of 


Marseilles.  Kia  patient  waa  twenty- 
one  years  of  age;  the  paiia  was  of 
the  ti^e  of  a  boy's  of  twelve  or  four- 
teen  year*;  it  w&t  imperforitte  and 
the  urethra  opened  at  it«  baM.  The 
men^s  flowed  from  this  orifice  at  regu- 
lar periods*  There  was  no  external  ori- 
fice of  the  va^na,  the  perineum  waa  cov- 
ered with  hair,  the  labia  majoim  were 
rudimentary,  and  on  the  right  side  there 
was  a  body  like  a  testicle.  The  habitus 
waa  feminine,  and  there  waa  no  beard. 
An  operation  waa  performed  to  make  an 
artilidal  vagina,  and  eight  montha  after- 
wards  she  was  married.  (Neue  Zett- 
i^chrift  fflr  Geburtricunde,  voti  EoaelL, 
1836,  Bd-  4,  E.  2,  p.  267,) 

Other  cases  are  reported  by  Forel, 
Btill.  de  la  Soc.  M4d.  de  la  Suisae  Ro- 
ujande,  Lausaune,  1869,  VoL  IIL,  p.  53; 
cf.  GuSricjolaft,  thesiss  Lyons,  1809,  Glon- 
inger,  Amer.  Med.  Recorder,  18 1&,  Vol. 
11.,  p.  371 ;  and  King.  Canada  Med,  ajul 
Stirg,  Joum,,  1867,  Vol.  III.,  p.  <72. 
For  still  others,  mem  Gould  and  Pyle*! 
Anomaliea  and  Curiosities  of  Medicine, 
p,  27. 

*  Ki witch  and  Eolltker,  RHntsebe 
Vortragp>  Ahth.  IL,  Prag.   1849. 

*  Odin,  Hermapbrodtisme  Blsexuel 
(Lyon  medical),  t.  XVI.,  p.  214.   1874- 
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the  urethra  in  the  vagina^  or  rather  urogenital  canal,  in  front  of  the 
hjmen*  The  vagina  ended  in  a  uterus  (there  waa  no  vaginal  portion 
to  this  organ),  which  was  mdimentaTyj  and  wa5  continued  upwards 
in  a  cord  which  led  to  a  fleshy  mass  at  the  internal  inguinal  ring  that 
appeared  to  be  the  partially  developed  testicle  and  epididymis  and 
testicle.  On  that  same  side  an  imperforate  tube  led  to  an  ovary-like 
body.  On  the  opposite  side  there  was  a  like  fleshy  maas  at  the  external 
ring  and  the  cord  was  much  smaller,  but  the  ovary  and  tube  were 
like  those  on  the  opposite  side.  There  was  no  microscopical  examina* 
tion  made  of  the  bodies  in  relation  with  the  tubes  and  vasa,  so  that 
while  they  probably  were  ovary  and  testis  respectively,  they  can  not 
be  considered  so  proved.  But  the  genital  passages  are  described  as 
characteristic 

4.  Klotz^*^  described  the  case  of  a  Jew,  twenty-four  years  old,  with 
a  hypospadias  and  rudimentary  vagina^  in  which,  in  one  side  of  the 
cleft  scrotum,  there  was  a  testicle  and  vas  deferens,  on  the  other  side 
of  the  pelvis  was  a  uterus  and  Fallopian  tube,  which  led  to  a  cystic 
body  in  the  representative  of  the  other  half  of  the  scrotum*  The 
microscopical  examination  of  this  cystic  body  failed  to  show  any 
ovarian  tissue,  but  the  patient  had  given  a  history  of  monthly  pains 
and  enlargement  in  this  body  since  the  age  of  sixteen.  Admitting 
that  the  existence  of  ovary  and  testicle  was  not  proved,  there  remains 
no  question  as  to  the  authenticity  of  the  two  canals. 

5.  BoeckeP*  demonstrated  to  the  Academy  of  Medicine  of  Paris, 
in  1892,  the  ease  of  a  young  man  of  twenty  years,  operated  on  for 
congenital  inguinal  hernia.  In  that  hernia  were  found  a  bicornute 
uterus,  a  Fallopian  tube ;  and,  on  the  other  hand,  an  epididymis  and 
a  vas  def erens» 

6.  Winkler*^  found  at  the  autopsy  of  a  cryptorchid,  a  long  and 
slender  uterus  provided  with  two  tubes,  one  of  which  was  closed,  and 
the  other  better  developed,  with  a  fimbriated  outer  extremity.  In 
addition  there  were  two  testes,  each  with  more  or  less  developed 
epididymis  and  vas  deferens. 

7.  Giaccomini,**  in  1897,  cites  the  case  of  a  man  operated  on  for 
inguinal  hernia,  with  an  ectopic  testicle  on  the  opposite  si  da  At  the 
operation  were  found,  arising  from  the  prostate,  a  bicornute  uterus 
with  the  tube  on  one  side,  while  on  the  opposite  side  the  tube  was 


•Kloti,  Ardi.  I.  kliu,  ChW.,  XXIV.,  3,       "  VFitikler, 
p.  465.  1893. 

*  Boe^kel,  Manch.  med.  Woclieaichr,,       *  Gtaccomini,     Qaieita 
189^,  p.  320.  Torino,  May  13,  1897, 
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vqpreseiited  by  a  oord  whofle  free  extremity  opened  into  the  peritoneal 
tmwitjj  near  to  rounded  body.  The  external  organs  and  bibitus  were 
distinctly  thofle  of  a  man. 

&  Si^nbeek  van  Heukelom,**  in  1896  examined  a  preparation 
from  an  ingainal  hernia  operation  on  a  man  who  had  a  normal  penis, 
whose  left  testicle  was  felt  in  the  scrotum,  and  whose  right  testicle  was 
ectopic  He  found  in  the  specimen  removed  at  the  operation  a  uterus 
which  led  into  a  feminine  genital  canal,  probably  opening  into  the 
urethra.  The  uterus  was  continued  into  two  horns,  of  which  the 
left  continuation  was  connected  to  the  left  testicle,  which  was  fixed 
normally  in  the  scrotum.  The  right  horn  of  the  uterus,  on  the  con- 
trary, opened  freely  into  the  peritoneal  cavity.  The  uterus  was  sup- 
ported by  a  broad  ligament  in  which  were  inclosed,  both  on  the  right 
and  on  the  left,  the  vasa  deferentia. 

This  case  of  Siegenbeek  is  of  especial  value  from  the  precision 
with  which  his  examination  was  made,  and  fully  justifies  the  state- 
ment that  '^y  the  side  of  a  masculine  system  in  an  individual  in 
whom  the  external  parts  are  distinctly  masculine,  there  may  exist 
a  complete  bilateral  feminine  canal.  "^^ 

15S.  True  glandular. —  Instances  of  true  glandular  hermaphrodit- 
ism are  infinitely  more  rare,  and  in  nearly  all  cases  lacking  in  the 
authenticity  of  proof.  The  well  known  case  of  Catharine  Hofmann, 
¥^  was  presented  at  nearly  all  of  the  clinics  in  Germany,  and  exam- 
ined by  Schultze,  Friedreich,  Virchow,  and  others,  was  at  first  be- 
lieved to  be  a  definite  case  of  hermaphroditism,  because,  in  addition 
to  the  evident  menstruations  which  she  had,  spermatozoa  were  also 
found.  However,  she  was  accused  of  fraud  as  to  the  menstruation 
by  Ahlfeld  and  Pozzi,  who  retracted  the  previous  opinion,  and  con- 
sidered the  case  as  one  of  pseudo-hermaphroditism  with  perineo- 
scrotal hypospadias.  The  absence  of  an  autopsy  did  not  permit  the 
verification  of  the  conditions  of  the  internal  organs.^^ 

The  case  of  Gast^*  is  more  worthy  of  credence.  It  was  that  of  a 
fetus  bom  dead  with  exstrophy  of  the  bladder.  There  was  a  uterus 
dideljAys.  The  left  uterus  had  a  short,  permeable  tube  with  vibra- 
tory cilia,  and,  laterally,  an  ovary.  On  the  same  side  there  was  a 
testicle  distinct  from  the  ovary,  with  a  gubemaculuuL     The  right 

'Siet^beek      van     Heukelom,     8ur        *^  Ou^ricolas,  p.  42. 
rHemiaphrodisine  Tubulaire  et  Glandu-       ''GaAt,    Beitra^^    z.  Lehre   tou    dem 

Imire   (Recueil  des  Travaux  du  Labora-  bauchblasen   Genitalsspalt   u.   von   dem 

toire  de  Boerhaave,  1899,  t.  II.,  p.  509).  HorninphrrxHsmua   venia.    Inaug.    Dis., 

'Guftrieolaa,  Thesis,  Lyons,  1S99,  p.  Berlin,  1884. 
3i. 
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Uterus  had  a  very  long  tube  but  no  ovary  or  testide  ob  that  aide. 
The  microscopic  examiuation  of  the  ovary  showed  beyond  question 
the  presence  of  the  o\nile8;  that  of  the  testicles  showed  the  pn*sence 
of  the  fine  canaliculsBj  lined  with  characteristio-^CQund  and  polygonal 
cellsj  the  constituent  parts  of  which,  however,  could  not  be  made 
out.  Debierre,  Heppner,  Perls,  Reyter,  and  Blacker  and  Lawrence 
have  no  hesitation  in  calling  the  case  one  of  unilateral  glandular 
hermaphroditism. 

A  similar  case  has  been  pnbliBhed  by  Blacker  and  Lawrence^  and 
two  other  cases  of  lateral  or  alternate  herraaphroditism^  one  by 
Obolonsky  in  1888,  and  one  by  Schmorl,  which  have  passed  the 
criticisms  of  many,*^  but  do  not  satisfy,  in  their  precision,  the  de* 
mands  of  all. 

Heppner®^  in  1870,  described  the  only  case  in  which,  so  far  a* 
was  known  to  Gu^ricolas,  in  1899,  there  was  proved  inoontestably 
the  simultaneous  presence  of  the  sexual  glands,  male  and  female, 
in  addition  to  the  coexistence  of  certain  more  or  less  essential  sextml 
organs.  The  subject  waa  a  premature  infant,  Paul  B.,  bom  before 
term,  and  living  seven  weeks  at  the  Saint  Petersburg  hospital  for 
loundlings,  to  which  he  was  admitted  on  the  19th  of  January,  1858, 
At  the  time  of  the  autopsy  the  case  was  considered  as  one  of  spurins 
female  hermaphroditism.  It  was  found  there  some  ten  years  kSer 
by  Heppner,  who  made  a  searching  examiuation  of  the  specimen, 
with  the  following  findings: 

The  external  organs  consisted  in  a  hypospadiac  penis,  a  scrotum, 
which  was  empty^  and  a  urogenital  canal  opening  jxist  below  the 
penis*  Into  the  anterior  part  of  this  canal  opened  the  urethra,  and 
into  ihe  posterior  part,  the  vagina*  The  urethra  led  into  the  bladder 
and  was  surrounded  by  the  prostate.    There  were  no  seminal  vesicles. 

The  internal  organs  were  represented  by  a  uterus  with  a  prominent 
cervical  portion  protruding  into  the  vagina,  and  in  every  way  normal 
To  it  were  connected  the  two  Fallopian  tnbea^  which  were  permeable, 
and  opened  into  the  peritoneal  cavity  by  fimbriated  ends,  as  normally. 
In  the  usual  situation  were  the  two  ovaries,  the  left  13mni.  long,  the 

"  Btaek^r  and  Lawrence,  Transact! out  •*  Heppner,  Arch,  f,  Anat.  u.  Phj»ioL 

of   the  Obatetrica]    Soctetj   of   London,  of  Kcich^rt  and  Dubois- Hje^nnondf  p.  ^1$, 

VoL  XXX VI II.    A  Caae  of  True  Unil^t^  1S70.     Ueber  den  Wahren  Henoapbrod]- 

eral   Henuaphraditiamna  with  Oriteatia  tiamua  heim  Menftchen, 

iu  Man.  For  other  instanoea  of  hermaphrodiU 

Obolonikyi   Archt   f*  Heilkimde,    IX. ,  ism,    see   Gould   and    Pyle*s   AnoiPiLU«i 

21 K    1S6B.     Beitrai^    z,    pathol.    Anat.  and  Giu-iositiea  of  Medicine^  p.  £06. 
dtB  Heimapbrod.  Horn  in  is. 

SchmorU    Vircli.    Archiv.    B.    MZ,    P. 
22&.     Kiji  Pall  von  Hennaphroditlsmua. 
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right,  ITnini.  long.  Just  below  the  external  enas  of  the  two  ovaries 
m-er©  two  other  bodies  representing  the  testes,  the  left  measuring  7  by 
4  bj  2  mm*,  the  right  5  by  4  by  2  mm.  Just  above  the  left  tea  tide  waa 
a  group  of  glandular  ducts,  sixteen  or  seventeen  in  nmnberi  with  an 
external  aspect  like  that  of  the  organ  of  Roeenmiiller.  Th^e  ducta 
formed  a  compact  mass  at  a  little  distance  from  the  testis,  and  ex- 
tended towards  that  organ,  perhaps  half  of  them  being  traoeablb 
directly  to  the  testis.  On  the  right  the  organ  of  Roseumiiller  was 
situated  between  the  ovary  and  the  testis,  but  was  not  quite  so  well 
developed  as  on  the  other  side*  It  could  be  recognized  as  composed 
of  tubes  closely  unitedj  but  it  could  not  be  determined  whether  the 
tubes  in  the  middle  of  the  organ  led  to  the  ovary  or  to  the  testis. 
The  round  ligaments  of  the  uterus  arose  from  the  angles  of  the 
uterus,  and|  crossing  the  ureters,  led  to  the  inguinal  canals.  The 
microscopical  examination  of  the  ovaries  demonstrated  the  presence 
of  ovisacs  and  Graafian  follicles;  that  of  the  testes  showed  the 
tunica  albuginea,  the  fibrous  septse,  the  glandular  tubes — canaliculm 
— fiUedj  lined  with  cells  of  variable  volume,  containing  granular  pro- 
toplasm, and  generally  with  a  distinct  nucleus.  In  the  lumen  of  the 
cftnals  were  numbers  of  nuclei,  completely  fiUiug  the  tubes,  but  there 
were  no  cells  like  those  in  the  walls-  In  the  network  of  the  ducts, 
which  had  a  much  smaller  caliber  than  the  seminiferous  canals,  the 
nuclei  were  agglomerated  in  masses  and  arranged  longitudinally* 
These  glands  near  the  ovaries  have,  however,  been  reexamined  by 
PoEzi'^^ — confirming  Heppner's  work  to  a  large  extent^  but  Fozzi 
considers  that  the  extra  glands  are  so  rudimentary  that,  at  their  stage 
in  development,  it  is  impossible  to  distinguish  between  rudimentary 
testes  and  rudimentary  ovaries.  Hence,  he  says  that  the  proof  of  the 
existence  of  glands  of  both  sexes  is  still  wanting  in  this  case,  too. 

1S3&.  In  animah. —  In  the  higher  animals  several  instances  of  com- 
plete true  bilateral  hermaphroditism  ha^e  been  recorded:*"  one  in  a 
goat»  by  Schnopfhagen,  in  1877;  one  in  a  hog,  by  Renter,  in  1885; 
and  one  in  a  goat  by  Guinard,  in  189S ;  all  oonirmed  by  microscopic 
examination. 

15C  Emhryological  objections,— The  possibility  of  the  existence  of 
true  hermaphroditism  has  been  objected  to  on  the  ground  that  the 
avaJ7  and  the  testis  arise  from  the  same  embryological  elements*  On 
au^  gnmnds  the  cases  cited  as  of  true  hermaphroditism  must  be  ex- 

•8e*  OolTa,  Amer.  Jcram,  Obtt,  Dee.  Wurtzburg,    18S5;    Giiinard„  Joum.    de 

liOS,  p.  T55,  U^d.  VM.  publbhed  a.t  Uie  Lyooa  ichoal, 

*  S^aopfha^D,  Medlcin.  JfthrbUcber,  JuJy,  1800, 
"         1877,    IK    841;    Reuter,    Tbeau, 
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plained  as  ineorrect  observations-  These  obsenrations,  however,  have 
been  made  bj  some  of  the  highest  medical  authorities  and  are  as 
credible  as  any  that  we  have.  Moreover,  the  embryomc  origin  of  the 
two  glands  in  lower  animals  has  been  demonstrated  to  be  not  iden- 
tical,^' and  there  the  possibility  of  the  two  glands  coexisting  is  ad- 
mitted by  almost,  if  not  aJl,  authorities.  And  some  of  the  highest 
authorities,  such  as  Waldeyer,®*  consider  the  origin  of  the  testes  and 
ovaries  from  independent  and  distinct  sources  as  proved  for  man. 

155i  Absence  of  sextial  organs. —  Fhe  opposite  condition  to  her* 
maphroditism — -the  absence  of  sexual  organs— is,  so  far  as  we  know, 
represented  only  by  the  case  where  the  external  organs  of  generation 
are  wanting  or  markedly  rudimentary.  Siebold  states  that  he  has 
in  his  museum  the  specimen  of  a  child  with  no  external  genitals,  but 
with  two  testicles  in  the  abdomen.  The  ease  ia  related  in  full  in 
Faber's  "Duorum  Monstronim  Humanornm  Descriptio  Anatomica.'* 
He  also  refers  to  another  case  of  a  child  tbr^  years  old  in  whom  no 
internal  generative  organs  were  found,  and  externally  only  a  urethral 
canah  From  the  doubt  which  has  been  cast  upon  the  anatomical  ob- 
servations of  all  kinds  made  more  xhan  fifty  years  ago,  by  re-examlna' 
tion  of  the  old  specimens,  a  corroboration  of  this  statement  would  be 
most  acceptable  and  desirable  before  it  is  admitted  as  of  great  value. 

160.  General  conunenti. —  The  foregoing  enumeration  of  the  anom- 
alous conditions  of  the  sexual  organs  will  suffice,  we  thinkj  to 
convince  the  reader,  upon  careful  examination,  that  the  detarmiuation 
of  sex  in  a  living  person  presenting  any  of  those  which  are  external, 
is  attended  with  much  difficiJty,  in  consequence  of  the  absence  of  a 
uniform  correspsondenee  between  the  outwprd  and  inner  defects.  It 
will  also  be  seen  from  some  of  the  cases,  that  reliance  cannot  be 
placed  upon  the  general  conformation  of  the  individual,  nor  upon  the 
tastes  and  habits,  since  experience  shows  that  the  indications  derived 
from  them  are  often  fallacious.  Practically,  therefore,  the  question 
must  often  remain  unresolved,  or  be  determined  solely  by  the  sexual 
predominance  in  the  external  organs  alone.  It  may  be  observed, 
however,  that  the  rarity  of  real  duplicity  of  sex,  or  of  the  complete 
absence  of  the  sexual  organs,  compared  with  the  ordinary  cases  of 
presumed  hermaphroditiBm,  from  the  penis  being  inperforate^  the 
testes  not  descended,  or  the  clitoris  excessively  developed,  is  so  ex- 


I 


* 


8oc  de  Biol,  1S86»  pp,  87,  133,  and  1S87, 
p.  183.  Also  Comptea  rendus  de  TAcjad* 
^mie  doi  6«iei^c«A|  Aug*  3,  188& 
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treme,  that  the  queatiati  will,  in  its  legal  relstioiia,  seldom  require 
elucidation.^* 

In  eooclusion^  we  cannot  forbear  referring  to  an  inatance*"  in 
which  an  operation  was  performed  with  the  object  of  depriving  a 
child  "of  that  portion  of  the  genital  apparatus  which^  if  permitted  to 
remain  until  the  age  of  pubertjj  would  be  sure  to  be  followed  by  sexiiui 
desire,  and  which  might  thus  conduce  to  the  establishment  of  a  matri- 
monial connection."  The  child  was  three  years  old,  had  been  con- 
liiidercd  a  girl  until  the  age  of  two  years,  when  she  began  to  evince 
the  tasteSj  dispositions,  and  feelings  of  the  other  sex;  she  rejected 
dolla  and  similar  articles  of  amusement,  and  became  fond  of  boyish 
sports.  "There  was  neither  a  penis  nor  a  vagina;  but,  instead  of  the 
former,  there  was  a  small  clitoris,  and,  instead  of  the  latter,  a  super- 
ficial depression  j  or  cul  de  sac,  covered  with  mucous  membrane,  aud 
devoid  of  everything  like  an  aperture  or  inlet  The  urethra  occupied 
the  usual  situation*'  and  appeared  to  be  entirely  natural;  the  nyni- 
phse  were  remarkably  diminutive;  but  the  labia  were  well  developed^ 
and  contained  each  a  well-fomied  testis,  quite  as  large  ant*  consistent 
as  thifl  organ  generally  is  at  the  same  age  in  boys."  After  mature 
consideration  an  operation  was  resolved  upon  and  the  testes  removed. 
They,  as  well  as  the  spermatic  cords,  are  described  as  being  perfectly 
formed  in  every  respect  Three  years  after  the  operation  the  dispo- 
nition  and  habits  of  the  child  had  undergone  a  material  change,  and 
she  took  delight  in  all  feminine  occupations.  The  author  proposes 
this  ejcample  as  a  precedent  in  similar  cases.  We  sincerely  hope 
that  it  may  not  be  followed*  The  operation  removes  merely  the 
e3Etemal,  and  in  cases  like  this,  the  very  distinct,  evidence  of  sex, 
and  hence  only  adds  to  the  doubts  of  the  rightful  sexual  character. 
It  does  not  necessarily  extinguish  the  sexual  instinct,  nor  deprive 
the  person  of  "his  only  incentive  to  matrimony,"  and,  finally,  in  no 


I  •III  tftoi*  iii9tftn«a  In  w!i1cb  the  m% 
of  a  fkerson  is  indeterminate,  Ahlfeld 
n«oin mended  tluit,  as  the  majority  of 
thm  eamtm  prove  to  be  tnalea,  the  child  be 
fctCl^t  up  AS  &  male.  Lnwaon  Tait,  on 
thm  Mmr  handt  recommends  that,  as  tbo 
diAfige  from  male  hapk  to  female  would 
be  more  disconcerting  for  the  girl,  that 
tb«  «h)td  he  broti|rht  up  ai  a  girL  Neu- 
fi^bAaer,  in    reviewing   the&e    two   posi- 

•  tJenSy  aftya  that   while  the  change   for 
Unt  emit  imlLTidual  from  apparent  male 
to  taWll«  SCJC  la  less  pleas^ant  for  the  ap- 
-^  m&kr  j«t  tti«  dangers  of  m  cuale 


amoTiff  women  is  like  that  of  the  wolf  in 
sheep^  clotbinit?.  and  capable  of  great 
harm  to  tlie  community^  See  Neuge- 
bauer,  Brit.  Gjnffsc.  Journ.,  Nov,  1&63, 
p.  227, 

*"Caiw  of  HermaphroditisD!],  Involving 
the  Operation  by  Castration,  and  IDuh- 
tratinga  New  Prineiple  in  Judicial  MM- 
icine,  by  S.  D,  Gross,  M,  D.,  Prof,  of 
Siirpi^ry  in  the  Medical  Depairtment  of 
the  University  of  Louisville. 

"  Whether  this  was  the  usual  situn- 
tiofi  In  the  male  or  female  docs  not  a.^ 
peari  it  was  probably  the  Uttor. 
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way  relieves  him  from  the  odium  or  aversion  with  which  the  malevo- 
lent or  ignorant  may  regard  him. 

An  analogous  ease  of  ^^a  pseudo-hermaphrodite  in  which  the  female 
characteristics  predominated^  with  an  operation  for  the  removal  of 
the  penisy  and  the  utilization  of  the  skin  covering  it  for  the  formation 
of  a  vaginal  canal/^  is  reported  very  recently  by  Gk)ffe  ;*'  but  whether 
even  this^  with  its  apparent  happy  results  to  the  patient,  is  to  be 
conmiendedy  is  questioned  by  the  medical  fraternity  at  large. 

^Goffe,  Araer.  Joum.  of  Obstet,  DeOi 
1903,  p.  755. 
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167.  Definition. —  The  question  of  sexual  disability  comes  up  for 
consideration  repeatedly  in  petitions  for  divorce,  and  in  connection 
with  the  validity  of  marriage,  and  we  must  look  at  the  subject  from 
the  standpoint  of  each  sex,  both  man  and  woman.  In  the  woman  the 
question  is  one  of  sterility.  In  the  man  there  arises  not  merely  the 
question  of  sterility,  or  absence  of  the  essential  male  element,  but 
also  that  of  impotence, — the  inability  to  carry  that  male  element  into 
the  normal  female  receptacle. 

168.  Hormal  fertile  period  in  woman. —  In  the  woman  the  usual 
fertile  period  is  coincident  with  that  of  menstruation, — from  puberty 
till  the  menopause.  Puberty,  the  age  at  which  the  menses  begin,  is, 
in  the  temperate  climates,  at  about  fourteen  or  fifteen  years;  but 
TAiiations  from  this  age  are  not  at  all  uncommon,  and  pregnancy  be- 

Vol.  UI.  Mbd.  Jur.-8.  US 
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fore  menstruation  is  well  authenticated,^    The  most  interesting,  froi 
a  medico-legal  point  of  view,  are  those  of  precocious  menstniation. 

159,  PrecocioTu  meEitmation, —  Mr.  Whitniore  relates  an  intei 
ing  instance  of  precocious  development  of  a  female  child.  The  mei 
appeared  a  few  days  after  birth,  and  continued  to  recur  at  neguli 
intervals  of  three  weeks  and  two  or  three  days  until  her  death,  af 
the  age  of  four  years*  The  development  at  this  age  was  equal  to  thai 
usual  at  ten  o?  eleven.  The  mammse  were  nnusually  large ;  the  moi 
Veneris  was  covered  with  hair,  and  the  development  of  the  geni 
was  considGrable,  It  is  stated  that  she  manifested  at  her  monthly 
periods  the  reserve  usual  to  women  at  such  times,^  Dr.  Charl 
Wilson  of  Pennsylvania,  met  with  a  child  five  years  old  who  had 
menstruated  irregularly  from  the  fifth  month  of  her  life.  She  was  of 
the  usual  stature  of  children  of  her  age,  but  very  stout  and  fat 
Her  breasts  were  about  the  &im  of  a  well-developed  adult  virgin's, 
and  the  pudendum  waa  thinly  covered  with  black  hair-*  Velpeau 
quotes  the  case  of  a  young  girl,  in  Havanaj  whose  menses  api>eared 
at  the  age  of  eighteen  months,  and  continued  regularly  afterwards. 
The  child,  moreover,  exhibited  in  her  development  all  the  character- 
istics of  puberty*  A  girl  in  New  Orleans  was  bom  in  1837  with  her 
breasts  developed  and  the  mons  veneris  covered  with  hair.  Her 
catamenia  appeared  at  the  age  of  three  years,  and  continued  to  return 
every  month  thereafter,  A  case  is  mentioned  in  the  Lancet  where 
menstruation  commenced  at  the  age  of  two  years**  | 

160,  Precocious  pregnancy, —  Another  case  is  reported  where  mens* 
truation  began  in  the  tenth  year;  the  girl  became  pregnant  betweea 
the  eleventh  and  twelfth,  and  bore  a  child.*  A  similar  case  is  re- 
ported by  Dn  J,  B.  Walker,  in  which  menstruation  oommeneed  at  the 
age  of  eleven  and  a  half  years,  and  the  girl  was  delivered  of  a  child 
when  only  twelve  years  and  eight  months  of  age*"  Ahlfeld  refers^  to 
a  case  by  Haller  of  a  girl  whoae  menses  were  regular  after  the  second 
year,  and  who  was  delivered  at  term  at  nine  years  of  age.  D'Outre- 
pont  met  with  other  cases  of  pregnancy,  at  the  ages  of  thirteen  and 
nine,*    Dr.  Kowlett  reports  a  case*  that  occurred  in  Kentucky  of  a 


'See  5fi  1  <rt  •'g-i  anie,  *Lond,  Med.  Gaz.,   Not,    1849, 

'  Ainer.  Journ,  Med,   Sei,,  Oct,    1645,       '  Bust,  Med,  and  Surg,  Joum.^ 

n,  43Q.  0tli,    [845. 

*PljiL  Med,  ExBin,,  Dec.  1853,  p.  74U.        'Ahlfeld,  Lehrbuch,   lite  Aufl., 
♦Lancet,  Jan.  SOth,  1818,     For  many       •  D"Outrepont»  Hetike's  ZeitAch,,  18^. 

other  case*  of  precocious  mena truation,       •  Trans^'lvitma  Journal^  VoL  Vll,  p> 

aee    Gould    and    Pyle*s    AnomftUes    and  447, 

Curios  it  i*?B  of  Medicine^  1807,  p.  20, 
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girl  whoa^  tnenstruatiot)  began  in  the  first  year  and  pregnancy  in  the 
iiintk  Within  two  weeks  after  her  tenth  birthday  anniversary,  eh© 
was  delivered  of  a  child  weighing  seven  and  three  quarters  pounds. 
Ilofmann^®  describes  a  case  of  precocious  menstruation,  with  hair  on 
ihe  mons  veneris,  at  two  and  a  half  years,  but  the  internal  genitals 
were  undeveloped.  He  also  reports  a  case  from  Boulet  of  a  girl  preg* 
nant  at  ten  years,  who  had  menstruated  since  her  first  year,  and 
another  from  Kuasmaul  of  a  girl  who  was  pregnant  in  her  eighth 
yemr  and  delivered  in  her  ninth  year.*^  Dodd*^  gpeaka  of  a  girl  nine 
years  and  eight  months  old  who  was  delivered  of  a  living  child  weigh- 
ing seven  pounds.  The  labor  pains  did  not  continue  over  six  hours, 
181,  Late  pregnancy;  postponed  menopanse. —  The  usual  age  for  the 
tion  of  the  menses  and  child-bearing  capacity  is  from  forty *five 
to  Efty  years;  but  here^  too,  there  are  many  exceptions,  and  here 
again  pregnancy  may  occur  after  the  cassation  of  the  menses*  Barker^^ 
reports  the  case  of  a  woman,  the  mother  of  six  children,  whose  meno- 
{Muie  appeared  at  the  forty-second  year  of  her  age ;  but  she  became 
pregnant  again  four  years  later  He  also  reports  another  case  where 
llie  woman  became  pregnant  in  her  forty-seventh  year,  three  years 
after  Uie  cessation  of  her  menses.  He  also  mentions  three  cases  of 
pr^nancy  after  the  fiftieth  year.  Hofmann'*  also  cites  a  case  re- 
ported by  Dr,  Mayer,  in  1894,  of  a  woman  fifty*nine  years  old  anil 
ftlpeady  a  great  grandmother,  who  was  delivered  of  a  child.  Her 
menses  had  occurred  at  long  intervals  since  her  fifty*fifth  year. 
Kennedy  describes^*  the  case  of  a  woman  of  sixty-three  who  at  that 
Wg&g^^e  birth  to  her  twenty-second  child,  and  afterwards  continued 
to  mraistruate.  Orfila^*  quotes  a  case  from  Bernstein  of  a  w*oman 
who  began  to  menstruate  at  twenty  years  of  age,  and  continued  until 
her  mnety-ninth  year.    Her  first  child  was  bom  when  she  was  forty- 


•Hofmann,  G«rieht  Med.,  8tc  Aufl, 
IHOZt  p.  TO.  Hofmann  aIbo  r<!fera  to  & 
fioll«H;tion  of  cases  b?  Howitz,  Peters- 
hmt^r  M^,  Zig.,  VIll«  Jahrgang,  XIII. 

"  L^  8€iname  Medical  for  FebruRry 
ttb,  1898,  Vol.  XVIIL,  p.  59,  conUina  a 
twt  of  mboat  tbirtj  cqs«b  of  pregnanc^r 
in  girle  tinder  fourteen  jeiira  of  age- 
Tfcrw  youngor  tban  that  of  Dr.  Rowlrtt. 
fhir  of  thpm  from  D*OutrGpoTit.  in  1825, 
of  a  girt  in  her  ninth  je&t,  who  had  a 
mhemwrinfp*  i  the  one  from  Dodd,  and  the 
third  from  Moljtor,  of  the  Grand  Diiehy 
of  Lfuiemburg,  where  a  girl  of  eight 
yrm^iv  and  ten  months  wom  delivered  of  a 
dead  Bpwti  months  fetus. 

■Dodd.    Th*    Lancet,    Loodon,    iS8l, 


VoL  Im  p.  00  L  For  many  other  inatanccs 
of  prpeoeious  impregnation,  see  Gould 
and  Pyle'fl  Anomalies  and  Curioaittaii  of 
Medidne,  p.  34. 

«  Virehow**  Jahreaber.,  1874,  VoL  H,, 
[K  728. 

"  Hofmsnn,  p.  72, 

**  Cited  by  WilliamB,  from  Ed  in,  Med. 
Journ,,  Vol.  XXVI L,  pp,  1085,  1882. 

*MM.  l>^g.,  4th  ed.,  1848,  Vol.  1.,  p, 
257;  also  Briand,  Man,  de  M6d.  L^^.. 
1846,  p.  137;  and  for  man^  other  cases 
see  Gould  and  Pyle*8  Anomalies  and 
('uriOBities  of  Medicine^  1887,  pp^  32 
and  m. 
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aeven  jesrs  of  i^,  and  her  seventh  and  laat  child  when  ahe  was  surty. 
In  the  Lanoety  1866^  Whitehead  reports  that  he  was  called  to  see  a 
case  of  profuse  menstruation  in  a  woman  who  waa  then  seventy- 
seven  jears  old,  and  had  always  been  regular  in  her  menses.  In  the 
Amen  Journal  of  Medical  Sciences  for  July,  1845,  page  172,  there 
is  the  report  of  a  case  of  a  nun  who  was  regular  in  her  menses  unti) 
fifly-two  years  of  age^  when  they  disappeared^  to  reappear  at  sixty-] 
two.  After  that  they  continued  regular  until  the  woman  was  lost  sigh 
of  at  the  age  of  sevenly-two-  And  another  case  is  there  reported 
another  nun  who  menstruated  regularly  from  fifteen  to  fifty-two  yean ' 
of  age*  Then,  after  a  lapse  of  eight  years,  they  reappeared  at  the 
age  of  sixty,  and  continued  regular  until  the  woman  was  last  seeo 
at  the  age  of  ninety  years.  It  would  seem,  then,  impoBsihle  to  ptit 
a  definite  upper  limit  on  the  child-bearing  age,  or,  at  least,  on  die  age 
to  which  menstruation  may  continue.  But  if  we  take  the  foUowing 
figures  of  Neuermann*^  of  a  thousand  hirths  we  can  see  that  the  prob* 
ability  of  pregnancy  after  a  woman  is  fifty  years  of  age  is  very  siighL 
Keuermann  found  one  hundred  and  one  childr^i  bom  when  the 
mother  was  forty-one ;  one  hundred  and  thirteen  at  forty'twt> ;  seventy 
at  forty-three;  fifly^eight  at  fortyfour;  forty- three  at  forty-five; 
twelve  at  forty-six j  thirteen  at  forty-seven;  eight  at  forty-eight; 
six  at  forty-uine;  nine  at  fifty;  one  at  fifty- two;  one  at  fifty- three; 
and  one  at  fifty-four  years.  Barker,  in  1875,  said  that  there  Was  no 
authentie  case  of  childbirth  in  a  woman  over  fifty *five.  And  two 
legal  casea^*  are  recorded  where  women  of  fifty-three  were  considered 
as  past  the  child*beariiig  period  of  life.  On  the  other  hand,  a  child 
was  bom  to  a  woman  of  fifty-eight  years,  and  the  courts  considered 
the  child  legitimate.**  I 

IM.  Causes  of  itcrHity  in  woman. —  During  the  normal  period  of 
fertility  various  factors  may  come  in  to  influence  the  woman,  and 
produce  sterility,  for  certain  congenital  defects  may  become  evident 
as  the  causes  of  sterility, 

162a.  Ovaries  atrophic  or  diseased. —  The  essaitial  female  organs 
may  be  the  seat  of  the  trouble,  as  in  the  cases  where  the  ovaries  are 
csongenitally  absent  or  atrophic  The  ovaries  may  be  diseased  so  that 
even  though  the  ova  may  be  formed,  they  can  not  be  dist^arged  into 
the  Tallopian  tubes  and  carried  to  the  uterus,  as  in  the  eases  of  thick 
ovarian  capsule*     Disease  of  the  ovarii,  and  tumors  of  the  ovaries, 

'^MM,  L^.,  4tli  ed.,  Vol.  I*,  p.  257.       "Mem.  de  VAc&d,  de  Chir.,  t,  YIL,  ^ 
*•  Price    V.    Boasted ^    and    fTaynes    v*    27.    Cited  by  Montgom^fj, 
Haynti^  1863 ;  quoted  by  Ta^rlor,  p.  6Sd, 
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meed  not  always  be  associated  with  sterility  unless  the  entire  sub- 
filance  of  both  ovaries  is  involved* 

162b«  ArtiEoial  menopause. —  In  this  connection,  also,  must  be  tnen- 
tjoned  the  cases  of  operative  removal  of  both  ovariesj  which  produoea 
an  artificial  menopause  and  sterility*  But  the  remains  of  even  a  por- 
tion of  one  ovary  is  sufficient  to  supply  ova  for  future  pregnancies.*® 
Becent  work  in  ovarian  grafting  may  also  have  some  bearing  upon 
this  question  of  sterility-  Dr.  R  T.  Morris^*  has  shown  that  in  rab- 
bits the  grafting  of  the  ovaries  of  another  rabbit  after  the  removal 
of  both  of  the  rabbit*s  ovaries  supplied  the  necessary  element,  for 
twice  in  two  cases,  after  the  removal  of  both  ovaries  and  the  implanta- 
tion of  the  ovary  of  another  rabbit,  pregnancy  followed.  In  one 
cmsej  in  a  woman  who  had  ceased  menstruating  after  the  removal  of 
both  ovaries,  an  ovarian  graft  was  made  and  the  woman  menstruated 
/egularly  for  several  monthi*  after  this  grafting.  In  another  case  an 
ovarian  graft  was  placed  in  a  woman  who  had  never  menstruated  on 
aeoount  of  an  infantile  ntenis.  She  menstruated  for  over  a  year 
after  the  operation*  Whether  such  treatment  will  carry  the  eases 
of  congenital  sterility  into  the  class  of  remediable  sterility  remains  yet 
to  be  proved. 

JflSe-  Fallojiian  tube*.—  Di^ase  of  the  Fallopian  tubes  which  will 
ptevent  the  passage  of  the  ova  into  the  uterus  similarly  is  a  common 
cause  of  sterility* 

18Sd.  TTtenu. —  Changes  in  the  uterus  which  make  it  an  unsuitable 
nidus  for  the  developing  ovum  are  perhaps  the  most  common  causes 
uf  sterility.  The  uterus  may  remain  undeveloped  or  it  may  atrophy 
imm  some  eausCj  or  its  mucous  membrane  may  become  inflamed  or  the 
teat  of  some  tumor,  as  a  fibroid^  which  interferes  with  the  develop* 
inent  of  the  ovum.  With  these  may  be  grouped  the  cases  of  disease 
or  malformation  of  the  cervix,  which  have  the  same  result  But  here 
the  cmuse  of  the  sterility  is  not  so  much  the  unsuitable  nidus  for  the 
oimm  as  the  interference  with  the  entrance  of  the  spermatozoa*  The 
changes  to  be  reckoned  in  this  class  are  the  malposition  of  the  en- 
trance into  the  uterus,  due  to  a  long  cervix,  or  to  a  malposition  of 
tbe  nterua^  or  stenosis  of  the  mouth,  due  to  congenital  formation,  or 
to  ieu8»  or  to  carcinoma.  Here,  too,  inflammation  of  the  cervix  must 
be  daased^  for  many  gynecologists   consider  the   plugging  of  the 


of  menstruation  after  the  Time*  &nd  Gazette,  1684.  Vol,  L,  p.  662; 

riBOfi]  of  both  uterus  and  ovarie«}  ba^e  ami  Brit,  and  For,  Med*  Chir.  Rev.  No. 

b«ffi  r4!jiort«d  by  8toT«n  Lancet,  London,  -22.  1873,  VoL  h,  p.  296. 

19M,  YoJ.  n^  p,  471 ;  Clay,  Laneet,  Lon  *  Journ.    Amer.   Med,    Am.,    Oct,    17, 

4m^   1880,   Vol    L,   p.    15;   Tait,  Med.  1@03,  VoL  :OJ¥.,  p.  OSO. 
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ccfvle^l  canal  \vith  inflammatory  mucus  a  sufficient  cauae  for  sterility. 
Inflammation  of  the  vagina,  with  the  production  of  a  aecretion  tLat 
kills  the  spermatozoa  which  are  deposited  there,  and  tears  of  the 
perineum,  permitting  the  escape  of  the  seminal  secretioHj  are  also 
reccgnized  causes  of  sterility. 

162c,  Vagina,— Of  the  absolute  and  incurable  causes  of  sterility^ 
those  depending  upon  malformation  are  the  only  ones  of  practical 
importance.  Dr.  Meigs  relates  a  case  of  entire  absence  of  the  vagina, 
the  external  sexual  organs  being  perfectly  natural  An  incision  was 
made,  by  Dr,  Randolph,  three  inches  and  a  half  in  depth,  but  he  could 
find  no  vagina.^^  Dr.  Oldhani  reports  the  case  of  a  servant  girl 
whose  health  bad  been  delicate  for  some  tiuia  *'She  had  not  men- 
struated, suffered  periodical  pains  in  the  pelvis,  or  any  vicariouB 
bleeding.  She  had  a  dull,  inanimate,  and  rather  timid  look,  with  the 
voice  and  articulation  of  a  delicate  female.  Her  mind  was  apathetic, 
and  she  was  sexually  indifferent  The  chest  was  flat,  and  the  mam- 
mary glands  scarcely  developed.  The  pelvis  was  well  formed.  The 
mons  veneris,  external  labia,  nymphie,  and  clitoris  were  normally  de- 
veloped, and  the  first  covered  abundantly  with  hair.  The  situation 
of  the  orifice  of  the  vagina  was  occupied  by  a  raised  raphe  of  mucous 
membrane,  but  there  was  no  aperture."  A  catheter  being  introduced 
into  the  bladder,  and  the  finger  into  the  rectum,  no  solid  intervening 
structure  and  no  trace  of  uterus  could  he  discovered.**  In  the  case 
of  a  married  woman  who  died  at  the  age  of  seventy,  the  internal 
organs  were  but  slightly  developed,  and  a  shallow  depression  repre- 
aented  the  vagina.  On  inspection  from  within  the  pelvis,  this  organ 
was  found  to  be  totally  wanting.  Rudimentary  ovaries  existed  in  the 
abdomen,  and  rudimentary  separate  halves  of  the  uterus  were  found 
in  the  pelvis,^*  Two  other  examples,  in  all  probability,  of  the  same 
malformation,  are  reported,  the  one  by  Dr.  J.  M.  Warren,**  and  llie 
other  by  Dr.  C.  Coates,^®  Troschel  relates  the  case  of  two  sisters  in 
whom  the  utenis  was  wanting.*'     Siebold  examined  a  woman,  twenty 
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"Velpcaii'B  Midwifery,  p.  114. 

*Quy'n  Hosp.  Rep.,  Vol.  Vr.. 


Journ.^   N, 


362. 

Vol. 


•^Edinb,   Month. 
VII.,  p.  230. 

■  Boat.  Med.  and  Surg.  Journ.,  May, 
1657,  p.  207, 

"Titnps  and  Ga*.,  July,  1858,  p.  ft. 

"RuHt*9  Maira^in.  Bd.  37,  S.  163; 
Gaj,  Med..  185L  p.  0,  hj  Dr.  Zeihl,  of 
Nuremlwrg.  Tot  ft  I  absence  of  ut^nis  in 
m  wt>iiiiin  flfty-sevpu  years  of  agp.  olv 
served  after  death.  Dr.  Meiga  relate* 
two  case^  of  total  aUscnce  of  utcrua,  but 
Tiib  other wiae  perfect  aexual  develop- 


ment, in  his  own  practice.  {Treat,  on 
ObflteL,  p,  13  L)  Dr.  G.  S.  Crawford 
givea  another  case  of  abftenee  of  uterus. 
(N.  W.  Med.  and  Surg.  Joum.»  Nov. 
1850.)  Dr,  Cummi^ijjrB  found  tlie  utenii 
half  an  in  eh  long,  and  the  ovaries  mi^n 
lines,  in  a  woman  who  had  ueirer  moi' 
st mated.  (Ed.  Month.  Joum..  Sept 
\$H,  p.  275.)  Dr.  Chew,  of  B^ltimort^ 
observed  a  ease  in  which  tlie  uterus  was 
absent.  The  wom«n  was  tu'entT-two 
ypara  of  age,  and  had  never  mertstru- 
ated.     (Am*  Joum.  Med.  Sd,,   l$40.  p. 
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years  of  age,  io  whom  the  vagina  was  like  that  of  a  newborn  child ; 
no  uterufl  could  be  discovered  by  an  exarai  nation  per  rectum.^*  Dr. 
Rfitte]  had  under  his  care  a  woman  twenty-seven  years  old,  of  small 
«taiure.  The  external  genitals  were  !ike  those  of  a  child  nine  or  ten 
years  of  age;  the  vagina  was  smooth,  very  narrow,  and  hardly  two 
inebea  long;  the  month  of  the  uterus  hardly  perceptible,  and  the 
Qtenis  itself  of  the  size  and  shape  of  an  olive.  The  breasts  were 
nndeveloped.**  A  curious  case  is  quoted  by  Siebold,  in  which,  al- 
though there  were  no  external  sexual  organs  whatever,  neverthelesj* 
the  woman  became  pr^nant  The  impregnation  was  effected  through 
the  rectum,  in  which  a  small  orifice  communicated  with  the  vagina. 
At  the  approach  of  labor,  this  opening  was  widened  by  the  knife,  and 
ihe  womao  was  delivered  of  a  child  which  lived  six  hours, ®^  Mr. 
Hunt  related  to  the  Medical  Society  of  London,  the  caae  of  a  lady, 
aged  thirty,  of  refined  mind  and  feminine  development,  who  con- 
sulted him  for  stricture  of  the  rectum.  The  meatua  nrinariua  was 
more  capacious  than  usual,  and  there  vras  no  vaginal  aperture,  the 
perineum  being  continued  from  the  anua  to  the  meatus.  No  trace 
of  the  fundus  uteri  ci  of  ovaries  could  be  felt  by  the  rectum*  The 
clitoris  and  labia  were  normal,  the  mammie  well  developed,  and  sexual 
feeling  was  normal  She  had  never  menstruated  or  had  any  period- 
ical inconvenience, 

162f.  Psychical  causet. —  Other  cases  of  sterility,  of  a  psychical 
nature,  are  sometimes  as  operative  as  the  physical  impediments.  For 
the  most  part  they  are  exceedingly  intangible*  In  the  Causes 
Celebres  an  amusing  instance  of  want  of  sexual  harmony  is  given  by 
Pitaval*  Two  gentlemen  of  rank,  very  much  of  the  same  age  and 
personal  appearance,  were  both  married  to  wives  who  proved  unfruit- 
ful after  several  years  of  marriage.  The  two  couples  at  last  deter- 
mtned  to  proceed  to  a  celebrated  watering  place  in  the  hope  of  deriving 
^me  beneiit  from  the  change,  and  the  use  of  the  springs.  On  the  way 
they  put  up  at  an  inn  and  retired  for  the  night  But  the  two  wives 
had  preceded  their  husbands  to  bed,  and  each  of  the  latter  mistook 
bis  friend's  room  for  his  own.  In  consequence  of  the  mistake  both 
of  the  ladies  proved  with  child, 

162|f.  Fhyiical  inaccessibility, —  A  certain  number  of  other  cases 
of  sterility'  are  due  to  the  inaccessibility  of  the  wohmu.  Such  condi- 
tions are  seen  in  large  hemia?^  elephantiasis,  possibly  in  bony  defonn- 
jty  of  the  pelvis,  making  the  separation  of  the  thighs  impossible.  Also 


'Umke's  ZMmhritt,  Bd.  47,  p.  250. 
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in  tlia  absence  of  a  y&^na,  an  imperforate  hymen,  congenital  or  ac* 
quired  etenmee  of  the  vagina^  or  adherent  labia.  Temporarily,  also, 
in  prolapse  of  the  utems-  One  of  the  most  absolute  bars  to  interoQurae 
is  aeeB  in  the  esctreme  fiensitiyeness  of  an  acutely  inflamed  vestibukj  a 
urethral  caruncle,  or  the  peculiar  oondition  with  no  physical  evidence, 
called  vaginismus.  Here  the  lightest  touch  to  the  external  geuitak 
produces  such  pain  and  spasm  of  the  vulvar  muscles  that  even  the 
entrance  of  an  examining  flnger,  most  carefully  approached^  ia  de- 
barred, 

162h.  Constitutional  disturbanoei,— One  more  group  of  causes  crf 
sterility  in  woman  must  be  mentioned.  These  are  the  constitutional 
disturbances  which  affect  the  nutrition  of  the  woman  and  the  child. 
Such  are  seen  in  typhoid  fever,  cholera,  acarlet  fever,  diabetes^  ne- 
phritis, anemia,  and  obesity. 

163,  S«ual  disability  in  man,  in  general. —  In  the  man  the  sexua} 
disability  may  be  due  to  the  absence  of  the  spermatozoa,  wbich  woidd 
be  sterility  in  the  broad  sense  of  the  word  j  or  to  inability  to  copulate, 
or  impotence.  The  word  "impotence"  is  frequently  used  to  mean  in- 
ability to  procreate,  in  which  sense  it  would  include  also  sterility* 

164*  normal  virile  period,  in  general. —  Normally,  the  essential 
male  elements,  the  spermatozoa,  are  produced  first  at  puberty,  which^ 
in  the  temperate  climates,  occurs  at  about  fifteen  years  of  age,  and 
continues  indefinitely  until  the  atrophy  of  the  testes. 

165.  Precoelons  virility. —  Cases  of  precocious  virility  am  rather 
more  rare  than  those  of  precocious  menstruation.  The  establishment 
of  puberty  is  marked  by  the  well-known  signs:  the  development  of  the 
genital  organs,  the  appearance  of  the  hair  on  the  pubes  and  in  the 
axilla,  the  growth  of  the  beard,  and  the  change  in  the  voice.  Curious 
instances  have  been  reported  of  sexual  precocity.  The  most  astonish' 
ing  of  these  is  one  related  by  Professor  Stone,  of  Washington,**  The 
child  was  only  four  years  old ;  he  was  four  feet  and  a  quarter  of  an 
inch  in  height,  and  weighed  nearly  seventy  pounds*  His  bones  and 
muscles  were  developed  in  an  extraordinary  degree,  his  voi<^  waa 
grave,  and  the  pubes  were  covered  with  a  luxuriant  growth  of  hair. 
The  penia  measured,  in  a  semi-flaccid  state,  four  and  a  quarter  inches 
in  length,  and  when  perfectly  flaccid  three  and  a  half  inches*  The 
prepuce  was  short,  leaving  exposed  a  perfectly  formed  glans  penis* 
The  papillas  of  the  corona  glandis  were  salient,  and  exquisitely  sen- 
sitive.   In  the  scrotum  were  two  firm,  apparently  well-developed  tead- 

■Ajqct.  J«m,  M«d.  Sd,,  Oct,  1852, 
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ck&f  perhaps  ratlier  under  the  average  size  of  those  organs  in  the 
adult  The  spermatic  cords  were  distinct,  and,  uuder  the  finger,  gave 
the  impreasion  of  perfect  organs.  His  father  having  observed  "dur- 
ing the  nighty  when  he  had  slept  with  him  for  tlie  first  time,  a  con- 
stant erection  of  the  penis,  accompanied  by  a  nickering,  like  an  ex- 
cited stallion,"  consulted  Dr.  Stone  concerning  him.  The  boy  was 
said  to  be  extremely  fond  of  embracing  the  opposite  sex,  and  on  one 
■  oocaaion,  when  in  bed  with  a  near  relative,  a  married  lady,  the  latter 
was  Aroused  by  finding  him  closely  clasped  to  her  back,  and  her  night* 
dmst  saturated  with  glutinous  material — very  different  from  what 
she  ejcpected,  as  she  supposed  he  had  emptied  his  bladder  upon  her. 
The  reporter  had  no  opportunity  of  exanuning  the  secretion  with  liie 

kmicrosoope, 
I>r.  KlitteP*  observed  a  case  in  which  a  girl  of  fourteen  became 
pfc^gnant  by  a  boy  of  the  same  age* 

Mr.  Buelle,  of  Cambria,  has  recorded  an  example  of  precocious 
TO^^.  A  child  three  and  a  half  years  of  age^  muscular  and  strong 
ad  one  of  eighty  had  all  his  male  organs  of  the  full  adult  si^,  with 
long  black  hair  on  the  pubeSi  and^  under  excitement,  discharged  semen 
four  or  five  times  daily.  He  had  also  a  full  male  voice,  and  dark 
short  hair  on  the  cheek  and  upper  lip.** 

Piyor**  speaks  of  a  boy  of  three  and  a  half  years  who  masturbated, 
and  who,  at  five  and  a  half,  had  a  penis  of  adult  size,  hair  on  the 
pubes,  and  was  known  to  have  had  seminal  emissions. 

16€*  Freoocloiii  paternity, —  Cases  of  early  paternity  are,  however, 
the  best  evidence  of  the  procreative  ability  of  the  man.  Hirst?*  re- 
ported the  case  of  a  girl  fourteen  years  of  age  who  became  pregnant 
from  a  boy  of  thirteen  years;  and  two  cases  are  on  record,  one  from 
Boechei^*  and  one  from  Klose,*^  in  which  the  father  was  a  boy  of 
mine  year&    In  the  case  reported  by  Klose  the  mother  was  a  girl  of 

fiftf^U, 

187*  Late  virility. —  The  old  age  limit  at  which  spermatozoa  are 
no  longer  produced  is  very  indefinite.  From  the  examination  of  the 
cadAver,  Dieu  found^^  spermatozoa  present  as  follows; 


"H€iik€'«  Zeitach.,    1844,  p.  24ff,  » B,    C.    Hirat,   St,    Louis  Med,    and 

"^  Brit,  uid  For.  Hed,  Rev,,  Jan-  IS  44,   Surg.  Journ.,  Dec,  7,  I  SDL 


p.    277;   and  Bull  dt  VMmd.  de  M#d., 
Pmris,  Feb.  2S,  1843, 

^  TranaaetionA  of  the  Cfestetrical  So- 
eirtj  of  London,  Vol.  XXII.,  p.  52 L    For    250. 
other  emM^,  ace  Omild  and  Pyle's  Anom^ 
rnlji^-    and    Curioiiitiet    of    Medicine,    p. 


"  BcMMjher,     Qerieht     Med.,     p.     £58, 
quoted  by  Brouardd. 

•■  Klose,  Syat.  den  gericht.  Pbyflik.  p* 


Journ,   de   TAmat   et    de   la   Ph^,, 
1867,  p.  440. 
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Curling^*  has  found  spermatoEoa  in  the  secretion  of  a  man  eighty- 
Beven  years  of  age.  Montgomery*^  cites  the  case  of  Sir  Stephen  Fox, 
who  was  married  at  seventy-eight,  and  after  that  had  four  children, 
the  last  when  he  was  eighty-one  years  old,  Gooch**  mentions  the 
case  of  a  man  eighty-years  old,  who  was  the  father  of  four  children 
at  one  birth.  Kiittel^^  cites  the  case  of  a  man  marrying  at  ninety-two 
and  having  two  children*  And  Harvey*^  gives  an  account  of  Thomas 
Parr,  who  lived  to  the  age  of  on©  hundred  and  fifty-two  years  and 
nine  months^  and  in  his  description  of  the  autopsy  says  that  the  testes 
were  large  and  sound,  so  that  it  seemed  not  impossible  that  the  com- 
mon report  was  true, — namely,  that  he  was  convicted  of  rape  after  his 
hundredth  year ;  and  his  wife,  whom  he  married  in  his  hundred  and 
twentieth  year,  said  that  he  had  intercourse  with  her  frequently  until 
twelve  years  before  his  death,  John  Gilley/*  who  died  at  the  age  of 
one  hundred  and  twenty-three,  was  married  at  seventy-five,  and  after 
that  had  eight  children.  He  was  virile  until  three  years  before 
bis  death.  Baron  Baravicino  de  Copelis***  died  in  1770,  at 
the  age  of  104  years.  He  was  married  for  the  fourth  time  at 
the  age  of  eighty-fotir,  and  by  that  wife  had  seven  children.  More 
over,  his  wife  was  pregnant  at  the  time  of  his  death.  Baily***  cites 
two  other  cases,  one  of  Francis  Auge  who  died  in  Maryland  in  1767, 
at  the  age  of  one  hundred  and  thirty-four,  and  had  a  son  born  to 
him  after  his  hundredth  year;  and  Setrasch  Czarten  (Petrateh 
Zarten)  who  was  born  in  Hungary  in  1537,  and  died  at  the  age  of 
one  hundred  and  eighty-seven,  when  a  son  ninety-seven  years  of  age 
was  still  li^*ing,  This  son  must  have  been  born  when  the  father  wai 
ninety  years  of  age. 

On  the  other  hand,  potency  may  continue  after  fertility  has  ceased, 
so  that,  in  spite  of  the  absence  of  spermatozoa,  the  lust  may  be 

■On  Bterilitr  in  MfiXL  ** Gould,  AnomaH^  and  Curiosities  of 

*  Signs  and  Symptoms  of  Pregnancy.  Medicine^  p.  37 L 

**  Comp(!ndium    of  Midwifery,   p.  258.  **•*  Ibid. 

"Henke'a  ZeiUch.,   1S44,  p.  24t?.  *  Baily,    T.,    Recorda    of    Longevity, 

"  Philosophir^al     Transaetiona    of    the  London.  1S57. 
Rqynl  Society  of  LondDn,  1731,  VoL  III., 
p*  300,  4tb  ed. 
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present  Hofmann^*  mentions  the  ca^^  of  a  jnan  seventy-four  years 
of  age,  who  died  during  coitus  with  a  prostitute.  No  trace  of 
spermatozoa  could  he  found  in  the  cadaver, 

168.  Causes  of  sterility  in  man;  testes  atrophic  or  diseased. — Sterility 
■  during  thia  period  of  ordinary  functional  ability  may,  however,  be 
pFBsent,  due  to  nondevelopment  of  the  testis,  in  which  condition  the 
testis  remains  in  the  abdomen,  and  does  not  descend  into  the  scrotum. 
Not  all  cases  of  undescended  testes  have  atrophic  testes.  In  fact,  one 
of  the  most  striking  cases  of  precocious  development  was  in  a  boy  of 
three  years  and  ten  months.  His  weight  was  eighty-two  pounds; 
height,  four  feet  and  one  half  inch;  girth  of  chest,  twenty-seven  and 
a  half  inches;  thigh,  nineteen  inches;  length  of  penis,  four  inchea; 
circumference,  three  and  a  half  inches ;  testes  not  descended ;  whiskers 
and  hair  in  the  axillro  were  presj^jut  Nor,  on  the  other  hand,  does  the 
apparently  feminine  habitus  indicate  sexual  incapacity. 

Sterility  may  also  be  due  to  atrophy  of  a  testicle  which  has  de- 
aoended  into  the  scrotum  and  even  been  functionally  active.  Such 
atrophy  is  associated  with  either  local  disease  of  the  testis*^  or  the 
scrotal  contents,  as  in  the  case  of  varicocele  or  scrotal  hernia;  or  to 
^roe  more  distinct  disturbance.  Atrophy  of  the  testis  may  ioraetimes 
be  produced  by  mechanical  injury  to  the  spinal  cord  or  brain- 
Both  Larrey  and  Hennen  mention  cases  in  which,  from  a  blow  with 
a  saber  upon  the  occiput,  impotence  followed.  Atrophy  of  the  testers 
htfl  also  been  described  after  tlie  use  of  certain  drugs.  That  after  the 
persistent  use  of  iodine  or  potassium  iodid  is  well  known;**  and 
Larrey  states  that  many  of  the  French  aoldiers  in  the  French  expedi- 
tion to  Egypt  became  impotent  from  atrophy  of  the  testes,  which  he 
aacribed  to  the  use  of  date  brandy  sophisticated  with  pseudo-capsicum, 

Dieease  of  the  testis,  if  both  organs  are  involved,  which  is  not 
usually  the  case,  may  also  cause  sterility.  In  such  cases  the  extent 
to  which  the  glandular  structure  of  the  testes  is  involved  can  not  be 
determined  without  the  removal  of  the  organs;  and  hence  it  would 
not  be  possible  to  say  positively  that  the  disease  was  the  causa  of  the 
sterility,  for  as  long  as  a  portion  of  the  glands  remains  functionating, 
apetmatozoa  may  be  produced. 


^Hofinunn*  Q^Hebt,   Med,   8U-  Aufl. 

Two  thirds  of  the  euea  hnvifiEf  or- 
ehiti*  wft^r  mumpi  are  followed  hy 
i trophy  of  the  teste*,  aceortUng  to  Brou* 
Brdei^  <L*  Mariaget  p*  124.)  He  ^ivp» 
a  tablt  al  i62  cases  of  ammp»,  foil u wed 


in  103  iriRtfiiieps  hv  orehitfs.  Of  these 
infl  had  atrophy  of  the  te«ti*  which  waa 
involved. 

*H.  C  VVootr^  TherrtpeutjcB,  0th  ed. 
1804.  p.  5S3.     Cose  ID  Phil.  Med.  Times, 

Vol.  IV.,  p.  mi. 
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16Sa.  Castratioii. —  The  result  of  castration,  of  course^  must  be 
sterility;  but  the  removal  of  a  single  organ  does  not  interfere  with 
the  procreative  ability  of  the  man.  How  soon  after  castration  the 
man  loses  his  power  is  still  an  unsettled  question,  for  the  seminal 
vesicles  retain,  for  a  certain  time,  the  spermatozoa  that  have  been 
secreted  before  the  castration**'*  The  erectile  faculty  of  eunuchs,  if 
they  have  been  castrated  after  the  age  of  puberty^  is  retained  for  an 
indefinite  number  of  yean,  but  in  itself,  even  when  attended  with 
sexual  desire,  is  not  indicative  of  procreative  power.  Nor  is  the 
ejaculation  of  a  fluid  having  some  of  the  seusible  qualities  of  the 
semen  sufScient  evidence  of  such  power.  Unless  a  microscopical 
examination  shows  the  presence  of  spermatozoa,  which  alone  are 
characteristic  of  the  fruitful  semen,  or  unless  pregnancy  can  be  at- 
tributed unquestionably  to  the  act,  there  can  be  no  certainty  that  the 
secretion  is  more  than  the  liquor  proataticus,  or  a  mucous  discharge. 
Instances  of  such  proof  of  the  procreative  power  after  castration 
have  been  reported  in  several  instances.  Otto  found  the  seminal 
vesicles  still  full  of  semen  in  a  man  who  died  nine  months  after  he 
castrated  himself.  "^^  One  case  is  on  record  in  which  a  man,  both  of 
whose  testicles  had  been  carried  off  by  a  gunshot  wouud^  is  said  to 
have  retained  the  power  to  impregnate  his  wife  after  the  healing  of 
the  wound.  ^^ 

168b,  Obliteration  of  vai  defercni. —  A  man  may  be  sterile,  alao, 
when  the  testes  are  normal,  if  the  vas  deferens,  which  is  the  channel 
from  the  testes  to  the  urethra,  is  blocked.  Such  an  obstruction  of  the 
vas  is  probably  the  most  frequent  cause  of  sterility  in  men,^^  being  the 
usual  sequence  of  gonorrheal  inflammation  of  the  testicle  and  epididy- 
mis. It  leaves  but  little  trace  by  which  it  can  be  identified  after  the 
acute  stage  has  passed^  there  being  sometimes  only  a  small  nodule  to 
be  felt  in  the  epididymis,  sometimea  nothing  at  all  to  be  found.    The 

'SturglHt  In  &i)  artide  in  the  Medi>  B^ecimen^    were    obl&£ia«<L     Pelikan,    in 

cal  Newa,  New  York,  Octofeer  Sth,  1898,  his  Untersitchen  aber  da«  Skopzcntlium 

Vol.  LXXVIIL,  p.  449,  citea  a  number  in  Rutland,  1S76,  p-  03,  says  that  a  nrnn 

of  initanc^B  in  animaU  in  which  inter^  may  be   able   to   prcKireate   for   eeverft) 

course  immediately  after  (met ration  haa  we^ks  after  castration,  but  only  cm  the 

been  productive.     And  two  cases  in  men,  first  attempt. 

where*  after  castration,  the  wives  became  "  Bandbuch  d.  path.  Anat  p,  344. 

p recant.    He    also    cites    the    case    of  **  Krie^Istein,  in  Henke's  Zeit«difilt, 

Princeteau  from  the  Ann.  dea  Maladiea  1S42.  pp.  MS  and  352. 

des  Organes  Genit.  Urin.,  181*0,  where  a  "The  fiterility  after  a  gonorrbesl  ipi- 

man  who  had  been  castrated  for  tuber-  didymitia  may  be  only  temporarx,    Gofr 

culosis  of  the  testicles  had  fre<iuent  col-  set  in  reports  two  sueh  case*  whert,  after 

tion  and  ejaculations  which,  on  micro-  ten  years  of  sterility,  the  wife  bore  a 

aeopjcal   examination^  showed   the  prei-  child,   and   spcrmatoiioa   were    found   in 

ence   of   Bpermatoaoa ;   but  he  does   not  the  husband*s  aemcn.      ( Quoted  by  Brou> 

Bay  how  long  after  the  castration  tbeae  ardel,  Le  Mariage^  p.  123.) 
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ih&h'b  organs  appear  perfectly  sounds  and  yet  there  are  no  fiperma- 
Co£oa  in  the  ejaculatioo,  even  on  repeated  examination.  Winter — 
from  the  atatistioa  of  Kehrer,  Lier  and  Ascrer,  and  Knorr — estimates 
that  one  third  to  one  quarter  of  the  cases  of  sterility  of  married  life 
are  due  to  the  men*  And  certainly  the  largest  part  of  these  are  due 
to  disease  of  the  ras. 

Atrophy  of  the  testea  and  nonproduction  of  a  spermatozoa  seem  to 
be  irremediable^  and  whether  obstruction  of  the  vas  is  to  remain 
equally  incurable  remains  to  be  seen.  Kecently  operative  attempts 
have  been  made  to  overcome  this  obstruction,  and  Dr.  Martin  reports 
one  case**  where  a  man  whose  semen  had  been  devoid  of  spermatozoa 
for  three  years,  by  microscopical  examination,  became  a  father  297 
davB  after  the  operation,  having  resumed  marital  relations  sixteen 
days  after  the  operation,  and  whose  semen,  eleven  days  after  opera- 
tion, contained  a  number  of  active  spermatozoa. 

169,  Impotence,^ —  In  addition  to  these  conditions  of  sterility  in  the 
man,  there  are  a  number  of  conditions  which  may  make  him  im- 
potent,  though  he  may  not  be  sterile*  Hammond^^  classifies  these 
causes  of  impotence  as  due  to : 

1,  Absence  of  desire,  which  may  be  either  congenital,  in  very  rare 
eaaea,  or  acquired  through  mental  preoccupation,  masturbation,  or 
sexual  pervasion. 

2-  Absence  of  erections,  from  youthful  excesses  before  puberty, 
obeaity,  extreme  emaciation  of  disease,  constitutional  disease,  such  as 
nephritis,  diabetes,  cerebellar  injury  or  tumor,  and  spinal  cord  dis- 
eoae.  Also  excessive  horseback  riding,  morphinism,  and  chronic  alco* 
holism,  and  the  use  of  certain  drugs,  such  as  potassium  nitrate  and 
carbon  bisulphide  The  conditions  mentioned  in  this  class  merely 
indicate  possible  or  probable  causes  of  impotency.  The  increase  of 
the  sexual  desire  in  consumption  is  well  known,  even  in  the  last  stages, 
Hofmann  cites  the  case  of  a  man  who  had  coitus  the  night  before  his 
death  from  tuberculosis ;  another  case  of  coitus  the  night  before  death 
in  the  case  of  a  man  with  syphilis  of  the  liver  and  marked  ascites ;  and 
another,  on  the  fifth  day  of  an  acute  lobar  pneumonia.  Caspar  cites 
the  caae  of  a  man  seventy-two  years  old,  married  to  a  woman  of 
diirty-  For  four  years  of  married  life  they  had  no  children*  For 
the  last  six  weeks  before  the  husband's  death  he  was  severely  ilL 
Three  hundred  and  seventeen  daya  after  the  death  of  the  husband 
m  child  was  bom,  and  recognized  as  legitimate.    In  diabetes  Furbin- 

•M,  Y.  Med.  jOTim,  and  PWJ,  Med*       **  HaAunQnd,  8e)ni«l  ImTOtenc«,  188T. 
Jmtm.   1P03,   Vol.   Lxxvm.,  p.   mi, 
CorapAre    Owelin'fl    remu-kB,    note    52, 
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ger®^  cites  the  caae  of  a  man  who  had  ooitiis  twice  daily  until  near 
the  time  of  his  death.  In  locomotor  ataxia  the  general  rule,  cer- 
tainly, is  for  the  man  to  be  impotent ;  but  Roose'*®  says  that  he  knew 
one  case  where  the  man  had  daily  intercourse.  And  Furbinger  cito 
the  case  of  a  man  with  paralysis  of  both  legs  who  had  two  children 
after  the  paralysis, 

3,  Inability  to  copulate  from  special  deformity  of  the  penis  or 
genitals,  in  elephantiasis  of  the  scrotum,  large  scrotal  hernia,  scars 
in  tlie  penis,  making  erection  incomplete,  adhesions  of  the  penis  to 
the  scrotum  or  to  the  abdominal  wall,  new  growths  of  the  penia,  etc 
But  in  this  connection  should  be  noted  the  fact  that  the  stump  of  a 
penis,  remaining  after  amputation,  is  sufficient  for  copulation;  and 
hypospadias  is  no  bar  to  intercourse  or  even  to  impregnation.  Labal- 
bary*^^  reporta  the  case  of  a  man  with  hypospadias  stich  that  he  had 
to  sit  down  to  urinate,  who  had  two  sons  with  the  same  deformity; 
and  further,  Trauber^*  and  others  have  reported  cases  of  pseudo- 
hermaphrodites of  the  hypospadias  type,  who  have  been  educated  as 
girls^  and  have  impregnated  their  girl  companions.  In  Trauber's 
case  the  infant  bad  the  same  deformity  as  the  father. 

4-  Absence  of  the  feeling  of  the  orgasm  and  therefore  unsatisfac- 
tory  intercourse. 

Among  the  causes  of  impotence  of  the  male  should  be  included, 
also,  those  psychical  elements  which  are  scarcely  explicabla  Casei! 
are  on  record  in  which,  notwithstanding  the  existence  of  proper 
sexual  feelings,  and  conformation  on  the  part  of  the  husband,  he  has 
been  unable  to  complete  the  intercourse.  Devergie^®  and  Strecker^'^ 
have  reported  such  cases.  In  both,  the  husbands  had  the  sensation  and 
the  knowledge  of  emission  with  other  women.  In  one  of  these  cases 
this  circumstance  was  attributable  to  indifference  on  the  part  of  the 
woman.  Excessive  sexual  desire  will  sometimes  defeat  its  own  end; 
and,  on  the  other  hand,  too  great  timidity  or  aversion  may  prove  a 
cause  of  impotence.  We  need  hardly  add  that  such  are  often  but 
temporary  in  their  nature. 


4 


4 
4 


**  Furbinger,  Die  StSrungen  dcT  G^ich^  "  Trauber,     Vrtljachr,     f,     d-     prakt 

leehtB  function  en  dea  M»nn€s»  p.  85.  lleilkunde*  1866,  LIL 

**RooHe»    in    Wttthaus   and    Becker^i  "Devergie,    MM.    L^Ie,    Null  it*  d* 

Medical  Jurisprudence,  Vol.  II,,  p,  398.  Manage, 

''  LabflUmrv.    Vrttjachr,    f.    d.    prakL  ••  Strocker,  Hwike*  2di»chiil^  ISiOp 

Heilkuiide,  18G4,  Vol  LXXXU.,  p.  114.  IH.,  p.  223, 


CHAPTER  IIL 

RAPS. 

L  In  OKHKBAL. 

170.  Definition. 

IL  Mkdical  evidence  or  bapb. 

171.  In  general. 

172.  Evidence  of  violence. 

173.  Possibility  of  rape  on  adult  female. 

174.  Evidence  of  sexual  intercourse,  in  generaL 

175.  Anatomical  changes. 

176.  Hymen  may  not  be  destroyed. 

177.  Intact  hymen  as  evidence  of  virginity. 

178.  Hymen  ruptured  otherwise  than  by  coitus. 

179.  Variations  in  form  of  hymen. 

180.  Seminal  stains. 

181.  Venereal  disease. 

182.  Conclusions. 

TTT-   CuinCAL  ASPECT  OF  RAPE. 

183.  Rape  upon  children,  in  general. 

184.  Evidence  of  rape  upon  children;  dilatatioB. 

185.  Injuries. 

186.  Marks  of  violence. 

187.  Venereal  disease. 

187a.  Simple  vulvo-vaginitis. 
187b.  Gonorrheal  vulvo-vaginitit. 
187c.  Hereditary  syphilis. 
187d.  Herpes  of  the  vulva. 
187e.  Gangrenous  vulvitis. 

188.  Rape  on  adult  women. 

189.  Rape  on  old  women. 

190.  Rape  on  the  weak-mindea. 

191.  Rape  during  imconsciousness;  under  the  influence  of  drugs, 

192.  Under  the  influence  of  anesthetics. 

193.  Possibility  of  anesthetizing  during  sleep. 

194.  Testimony  of  person  under  anesthetic 

195.  During  hypnotic  sleep. 

196.  During  normal  sleep. 
107.  Unjust  charges  of  rape. 
198.  Rape  by  women. 

I.    luf  GENERAL. 

170.  Definition. —  From  the  medical  point  of  view  rape  may  be 

127 


128 


DIFFERENCE  OF  SEX. 


[i  170 


a>iisi<lered  as  sexual  intercourse  of  one  pei^on  with  anotiier  of  the 
opposite  sex,  without  her  or  his  intelligent  consent  In  the  majority 
of  the  cases  the  woman  is  the  passive  agent,  and  the  indictment  is 
brought  against  the  man ;  but  in  rare  instances  the  female  is  charged 
with  the  assault  The  degree  to  which  penetration  must  be  carried, 
or  whether  it  is  necessary  for  the  completion  of  the  act  to  have  taken 
place  in  order  that  the  crime  may  be  considered  rape,  varies  according 
to  the  law  of  the  state  or  country,  and  is  considered  in  the  sectioni 
on  the  legal  aspect  of  the  question.  Similarly,  the  conditions  which 
limit  the  value  of  the  consent  given  or  the  absence  of  consent  as  in  the 
case  where  the  woman  is  under  the  influence  of  drugSj  also  ar«  ques- 
tions for  legal  decision,  and  are  treated  in  the  latter  sectiona*  How- 
ever, they  need  a  few  medical  comments. 

IL    MfiDlOAX  EVIDENGB  OF  RAPE, 

171.  In  feneraL — The  medical  evidence  of  rape  oonaists  in  the 
evidence  of  the  sexual  intercourse,  and  also  the  evidence  of  violence 
necessary  to  overcome  the  resistance  which  the  woman  must  make 
where  she  doea  not  consent  Besistance  less  than  the  maximum 
which  the  woman  is  capable  of  offering  is  not  consistent  with  dissent 
in  the  eyes  of  the  law, 

172.  Evidence  of  violence.— The  evidence  that  the  interoourse  has 
been  attended  with  violence  lies,  to  a  large  extent,  in  other  than 
medical  lines:  in  the  previous  history  of  the  two  persons  concerned, 
the  circimastances  surrounding  the  case,  etc  Wi^  these  facts  may 
be  associated  the  evidence  of  injuries  done  to  the  man  by  the  woman 
in  her  resistance,  and  the  general  injuries  to  the  woman,  inflicted  by 
the  man  in  overcoming  her  resistance.  There  is  nothing  character- 
istic of  such  bruises  or  wounds  to  mark  them  as  distinctively  different 
from  any  other  bruises;  the  most  that  the  medical  man  can  say  is 
that  they  have  been  inflicted  at  about  the  same  time  as  that  at  which 
the  plaintiff  claims  to  have  been  ravished.  The  majority  of  writers 
on  medical  jurisprudence,  among  them  Tidy,  Taylor,  Eoose,  Tardieu, 
Casper,  Brouardel,  Vibert  and  Hofmann,  maintain  that  when  there 
is  no  disproportion  between  the  age  and  strength  of  the  two  persona 
concerned,  and  the  woman  is  awake,  well,  and  conscious^  rape  cannot 
be  accomplished  unless  through  threats  against  the  woman's  life.  It 
must  be  remembered,  however,  that  there  are  a  few  circumstances  in 
which  a  woman  can  be  placed,  where,  from  confusion,  surprise,  and 
terror,  she  may  be  deprived  of  the  command  of  her  will  and  the 
power  of  resistance. 
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173.  Possibility  of  rape  on  adiilt  female. —  The  foUowmg  casea  s^m 
to  disprove  the  accuracy  of  the  general  opinion,  and  bear  strong  in- 
tamal  eridenc©  of  credibility.  On  the  22nd  of  Marchj  1849,  a  girl 
twenty  years  of  age,  unmarriedj  and  of  virtuous  cbaracterj  returning 
home  from  an  errand  to  a  neighboring  village,  was  met  in  the  path- 
way through  a  wood  by  a  young  soldier,  twenty-two  years  of  age,  with 
whom  she  had  previously  a  slight  acquaintance.  He  asked  her  to 
let  him  accompany  her  a  little  way  on  the  road,  to  which  she  con- 
sented. After  having  gone  a  short  distance,  the  soldier  proposed  to  her 
to  go  with  him  into  the  busbea  He  made  an  effort  to  force  her,  but  did 
oot  succeed.  He  kept  his  arm  around  her  body,  however,  and  seizing 
ft  favorable  opportunity,  suddenly  raised  her  from  the  ^ound,  and, 
with  one  hand  confining  her  arms  behind  her  back,  threw  her  down^ 
and  with  the  other  pulling  up  her  clothes,  prepared  to  effect  his  pur- 
pose. Upon  her  beseeching  him  to  let  her  hands  free,  he  did  so,  when 
she  again  made  repeated  efforts  to  get  loose  from  him.  He  succeeded, 
however,  in  again  securing  her  hands,  and  now  lay  with  all  his  weight 
upon  her,  and  endeavored  with  his  knees  to  separate  her  limbs,  but, 
with  a  last  effort,  she  freed  her  hands  and  seized  him  by  the  privates. 
She  would  not  let  go  until  he  promised  to  desist  He  did  so;  when, 
as  she  attempted  to  rise,  he  caught  her  by  the  leg,  and  throwing  her 
badC}  finally  succeeded,  by  perseverance,  in  securing  her  hands  and 
aeparating  her  limbs,  after  which  he  fuUy  accomplished  hia  purpose. 
All  this  was  done  without  blows  or  any  unnecessary  violence*  A  wit- 
ness who  passed  by  after  it  was  over,  testified  that  he  heard  them 
qixarrelliug  together,  that  the  girl  was  crying,  and  the  young  man 
endeaToring  to  smooth  her  disordered  dress*  Upon  her  return  home, 
9h#  informed  her  mother,  with  many  tears,  of  what  had  happened, 
upon  which  her  father  insisted  upon  her  going  to  the  parish  priest, 
who  lived  about  a  mile  distant,  which  journey  she  accomplished, 
though  not  without  considerable  pain  and  difficulty.  Medical  exam- 
ination was  had  three  days  after  the  occurrenoe*  The  traces  of  a 
f€oently  ruptured  hymen  were  found,  but  other  marks  of  violence 
wwre  very  trifling*  There  were  no  spots  of  blood  upon  her  linen, 
bot  some  traces  hearing  a  resemblance  to  seminal  spots  were  found. 
It  further  appeared  that  she  was  strong  and  healthy,  and,  it  ha^'ing 
been  suggested  to  her  that  she  had  probably  lost  her  breath  in  ascend- 
ing the  hill,  and  hence  had  been  easily  overpowered,  she  said  no,  she 
had  entirely  recovered  her  breath.  The  place  was  examined  w^ich 
ehe  had  indicated  as  the  scene  of  the  outrage^  and  evident  marks  of 
a  ftruggle  were  fotmd.  The  woman's  statement  was  entirely  unaf- 
Voi^  liL  Umn.  Jua.— ft. 
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fected  by  the  cross-examinatioBj  while  the  prisoner  contradicted  him- 
self repeatedly  during  the  trial.  He  was  sentenced  to  five  years' 
imprisonment* 

The  following  very  analogous  case  is  reported  by  Casperi*  who  pro- 
nounces it  one  of  the  most  instructive  he  had  ever  met  with,  because 
it  appears  to  show  that  a  strong,  healthy^  and  fully  grown  maiden 
may  be  violated  by  a  single  man.  On  the  16th  of  January  the  ac- 
cused enticed  the  girl,  who  was  twenty*five  years  of  age,  into  the  park 
near  Eerlin^  and,  having  vainly  endeavored^  owing  to  her  struggled,  to 
acconipliah  his  purpose  by  forcing  her  against  a  tree,  he  seiised  her 
by  the  body  and  threw  her  upon  the  ground,  where,  being  deprived,  as 
she  alleged,  of  all  power  of  resistance,  he  flung  her  clothes  over  her 
head,  and  consummated  his  purpose.  Nine  days  afterwards  Casper 
examined  her.  She  was  modest  and  maidenly  in  her  behavior,  and, 
without  any  affectation,  appeared  to  be  very  sad  on  account  of  her 
misfortune.  The  orifice  of  the  vagina  was  found  to  be  infiamed,  and 
painful  when  touched  or  dilated,  the  hymen  was  entirely  lacerated, 
and  the  swollen  caruncles  were  very  red.  The  fourchette  was  unin- 
jurei  Without  any  prompting,  and  only  after  some  general  ques- 
tions in  regard  to  her  condition  and  feelings,  she  stated  that  for  the 
last  few  days  she  had  suffered  less  than  at  first  in  passing  water  and 
in  going  to  stool.  From  these  facts  it  was  concluded  that  the  woman 
had  been  ravished.  At  the  trial  it  appeared  in  evidence  that  the  po- 
liceman, who  had  been  attracted  by  cries  to  the  spot,  found  the  groimd 
frozen  hard,  and  that  the  accused,  even  after  bis  arrest,  was  in  a  state 
of  satyriasis*     He  was  condemned  to  four  years'  imprisonment 

From  these  two  cases  we  see  that  some  cases,  at  least,  have  been 
accredited  by  the  courts  where  not  only  has  rape  been  possible  on  an 
adult  woman  by  a  single  man,  but  that,  too,  leaving  only  slight  traces 
of  the  violence  to  be  found  even  when  the  examination  was  made 
within  nine  days  after  the  crime;  and  frequently  the  examination  of 
the  woman  does  not  take  place  until  after  a  much  longer  interval, 

174.  Evidence  of  sexual  intercourse,  in  gtneral. —  The  evidence  of 
sexual  intercourse  is  also,  in  many  cases,  open  to  doubt  There  are 
three  points  in  which  this  evidence  m\i9t  bo  considered :  ( 1 )  The  ana- 
tomical changes  in  the  genitals  of  the  woman,  produced  by  inter- 
course; (2)  the  presence  of  spermatozoa  in  or  on  the  person  of  the 
woman;  and  (3)  the  presence  of  a  venereal  disease  corresponding  to 
that  in  the  man  by  whom  she  claims  to  have  been  violated.  In  the 
man  there  is  no  evidence  of  his  share  in  the  crime  except  that  rt'srilt- 


4 


i 


m 


*Hf^nke'»   Zeitscbrift,   Erg.    Heft,   41, 
pp.  21-44 


■Casper,  Oericbt*  Med,,   II.,   1S7. 


I  1741 


RAPE, 


131 


iBg  fTom  the  violence  used  by  the  woman  in  her  reaistaneej  and  tiic 
poiisible  presence  of  the  venereal  disease. 

175,  Anatomical  changes. — The  anatomical  changes  in  the  genitals 
due  to  rape  upon  a  virgin  are  usually  distinct;  on  a  married  woman 
who  has  already  indulged  in  coitus  repeatedly,  or  may  have  had  a 
childbirth,  the  evidences  of  recent  coitus  may  be  entirely  wantitig* 
In  Witthaus  and  Bocker*a  Medical  Jurisprudence^  an  instance  is  cited 
of  two  married  women  who  were  aasailed,  and  on  whom  the  crime  was 
completed  in  spite  of  resistance;  and  yet  no  marks  of  violence  could 
be  found*  The  genitals  of  the  virgin  show  full,  elastic  labia  majora, 
whose  edges  lie  more  or  less  in  contact,  covering  the  labia  minora,  a 
DATTow  vestibule,  an  intact  hymen,  and  a  narrow,  folded  vagina.  The 
genitalia  of  the  married  woman  show  the  effects  of  repeated  dilata- 
tioii  ia  the  separation  of  the  labia,  the  tearing  of  the  hymen,  and  pos- 
siWy  the  obliteration  of  the  rug®  in  the  vagina.  Hence  the  difference 
of  the  evidence  in  the  tw^o  conditiona.  If  considerable  violence  has 
been  used  in  the  coitus,  or  if  there  has  been  great  disproportion  be- 
tween the  size  of  the  organs  in  the  two  persons,  there  may  be  marked 
abrasions  of  the  labia,  vestibule,  vagina,  or  even  perineum.  The  in- 
dication which  has  been  held  as  of  the  greatest  value  is  the  rupture  of 
the  hymen.  This  comes  under  consideration,  of  course,  only  whero 
the  female  is  represented  as  having  been  a  virgin. 

The  other  traces  of  sexual  intercourse,  such  as  turgescence  and 
bniising  of  the  parts,  with  heat  and  moisture^  may,  where  opportun- 
ity for  an  early  examination  is  given,  be  of  some  weight  when  taken 
in  connection  with  other  evidence*  An  interesting  case  of  post-mor- 
tem  examination,  in  which  these  signs  were  of  value,  may  be  found  in 
Henke's  Zeitschrift,  VoL  XL VI*,  p.  41.  The  external  genitals  war© 
found  swollen  and  red,  tie  clitoris  in  a  state  of  partial  erection,  and 
the  vagina  turgescent  and  very  moist.  The  mucous  membrane  of 
the  uterus  was  highly  injected,  and  the  mouth  of  the  womb  open.  In 
ita  cavity  there  was  found  a  yellowish-white  liquid  of  gelatinous  con- 
natence,  and  which,  from  its  smell  and  other  peculiarities  by  chemical 
reagentSj  was  evidently  semen.  The  dead  body  of  the  woman  had 
been  found  lying  near  a  public  road,  with  the  clothes  thrown  up  over 
the  face,  exposing  the  lower  parts  of  the  body,  and  the  thighs 
atjctched  widely  apart*  Other  marks  of  violenoe  were  found  upon 
the  body,  but  the  cause  of  death  was  forcible  suffocation*  This  opin- 
ion, fpvan  by  the  ofBcial  surgeon,  was  confirmed  by  the  subsequent 
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confession  of  the  criminal,  that|  while  violating  the  person  of  the 
deceased,  he  had  endeavored  to  stifle  her  cries  bj  forcing  the  dothea 
over  her  face* 

178.  Hymen  may  not  be  destroyed. —  The  presence  of  an  intact 
hymen  is  popularly  considered  as  the  seal  of  virginity ;  but  from  the 
medico-legal  point  of  view  this  estimation  of  its  value  must  be  modi- 
fied to  some  extent.  The  hjmen  is  not  always  destroyed  by  Uie  first 
connection.  This  is  proved  by  numerous  instances*  in  which  it  has 
been  preserved  entire  until  the  occurrence  of  parturition, — a  fact 
which  proves,  also,  that  it  is  not  an  insuperable  obstacle  to  impregna- 
tion. Masehka*  refers  to  the  case  of  a  girl  eighteen  years  of  age, 
whose  vagina  was  notably  enlarged  by  coition,  although  the  hymen 
was  uninjured.  This  membrane  was  crescentic,  thick,  and  fleshy,  but 
as  elastic  as  India  rubber. 

Dr.  Roose*  cites  the  case  of  a  girl  fifteen  years  of  age  who  was  ex- 
amined April  9,  1894,  the  day  succeeding  the  assault  The  examin- 
ing physician  reported  the  presence  of  excessive  secretion,  an  abrasion 
on  the  vulval  canal,  and  a  hymen  of  the  annular  variety  that  admitted 
the  tip  of  the  index  finger,  and  appeared  to  have  been  recently  in- 
verted. He  gave  a  certificate  of  "recent  penetration  by  some  blunt 
instrument;"  the  man  pleaded  guilty,  and  was  sentenced  before  the 
court  of  general  sessions,  of  l^ew  York,  Another  extremely  interest- 
ing instance  is  reported  in  the  same  article  where  Duchatelet,  an  emi- 
nent French  physician,  confessed  his  inability  to  determine  whether 
two  women  whose  lives  had  been  notoriously  immoral,  for  years,  were 
virtuous  or  not^  Still  more  surprising  are  the  cases  where,  after 
abortions,  or  even  after  delivery  at  term,  the  hymen  has  been  persist- 
ent Steinhaus®  reports  such  a  case  after  a  four  months*  abortion; 
and  Aschenbach*  has  collected  twenty-five,  and  Kanony^'^  forty- three, 
cases  of  unruptured  hymen  after  pregnancy  and  delivery;  and  Hab- 
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i  176] 


RAPE, 


13S 


erda,  the  professor  of  legal  medicine  at  Vienna,  lately  stated*^  that 
be  was  able  to  make  the  diagnosis  of  loss  of  virginity  in  only  about  50 
per  cent  of  the  medico-legal  cases  that  he  had  examined  in  the  last 
five  years.  He  believes  that  in  many  instances  it  is  impossible  to 
determine  whether  coitus  has  taken  place  or  not,  unless  the  individual 
is  seen  immediately  after  the  atteiitpt  has  been  made. 

177.  Intact  hymen  as  evidence  of  virginity. —  On  the  other  hand, 
fin  intact  hymen  may  be  taken  as  evidence  of  virginity  in  some  cases. 
Taylor  qnotes  the  case  of  Beppingill  v.  Reppingill/^  in  a  suit  for  di- 
vorce, where  the  intact  hymen  was  taken  as  proof  that  there  had  been 
BO  adulteiy.  He  also  quotes  the  case  of  an  assistant  surgeon  who,  in 
1845^  was  court-martialed  for  deliberate  and  false  assertion  of  re- 
peated connection  with  a  certain  woman-  This  was  denied  by  the 
vroman,  who  was  about  to  be  married*  She  was  examined,  and  the 
hymen  found  intact,  tense,  semilunar,  and  not  so  tough  but  that  it 
would  have  been  easily  niptnred.  Therefore,  the  court  ruled  that  the 
man  was  guilty  of  false  assertion. 

178.  Hymen  mptnred  otherwise  than  by  coitns. —  The  other  side  of 
the  question  must  also  be  considered, — ^that  the  hymen  may  be  rup- 
tured by  other  means  than  through  coitus.  Congenital  absence  of  the 
hymen^*'  if  it  occurs  as  an  isolated  defect,  is  extTeroely  rare ;  rupture 
by  masturbation  is  also  very  rare.  Hof  mann  says*^  that  he  has  seen 
many  cases  of  masturbation  in  imbeciles,  but  never  a  rupture  of  the 
hymeo.  Destruction  of  the  hymen  by  accident  or  disease  must  also 
be  recognized-  Siebold  refers**  to  a  case  where  a  young  girl  who  had 
climbed  a  tree  to  gather  fruit  fell  down  in  such  a  manner  that  a  stake, 
planted  imderneath,  penetrated  the  vagina  for  an  inch  and  a  half,  pro- 
ducing serious  injury,  and,  of  course,  destroying  the  hymen.  Tay- 
lor*** describes  a  case  of  a  girl  of  six  who  fell  on  a  tree,  one  twig  pene- 
tilting  the  vagina,  and  entering  the  abdominal  cavity.  The  girl  died 
twenty -four  hours  later,  of  peritonitis.  Now,  if  the  child  had  been 
found  dead,  it  might  have  been  difficult  to  assign  an  accidental  causa 
to  the  death. 

179.  Variationi  in  form  of  hymen. —  Another  point  which  must  al- 
ways be  taken  into  consideration  in  the  examination  of  a  woman  for 
evidences  of  sexual  intercourse  is  the  great  variation  in  the  form  of 


*  Haberda,  Ueb^r  den  an  At.  B«wei§  der 
erfolflften  DeflorAttrin.  Monataefari  f*  Qfh. 
Gym.  XI.  S9-88,  1900. 

"Tftvlor,  Med-  JuriJipnjdenoe^  12  Eng. 
e4.  p.  '704. 

"\fflwhkji,  HandK  d.  ger.  Med.,  IIl.^ 
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the  hymen, — some  of  the  rarer,  fimbriated  forme  being  easilj  mis- 
taken for  a  ruptured  hymen- 
ISO*  Semiaal  staini,^ —  The  evidence  from  the  presence  of  seminal 
stains  upon  the  per&on  or  clothing  of  the  woman  is  one  of  the  most 
reliable  evidences  of  rape*  It  may  not  always  be  present,  for  all  that 
constitutes  the  crime  of  rape,  including  penetration,  may  have  been 
completed  without  the  occurrence  of  seminal  emission.  Moreover, 
even  the  demonstration  of  semen  does  not  prov^e  the  crime.  Hofmatin 
cites  the  case  of  a  murder  in  which  the  suspicion  of  rape  also  fell  upon 
the  murderer.  He,  however,  pleaded  that  no  rape  bad  been  com- 
pleted ;  and  as  the  circumatances  allowed  the  explanation  of  a  previ- 
ous coitus,  the  murderer  was  exonerated  from  the  charge  of  rape.  If 
a  stain  is  found  that  is  suspicious  in  appearance,  the  only  proof  of 
its  character  lies  in  the  demonstration  of  the  spermatozoa,  and  this  is 
often  difficult,  on  account  of  the  dirt  and  filth  with  which  the^  stains 
are  frequently  mixed.  The  chemical  tests  for  semen  are  unsatisfac- 
tory ;  so  that  the  stain  must  be  identified  by  demonstrating  the  sperm* 
atozoa  microscopically.  This  is  possible  in  both  the  fresh  and  the 
dried  specimens.  The  spermatozoa  are  seen  to  be  flattened,  piriform 
bodies  0.005  mm,  long ;  from  the  large  end  is  a  tail,  making  the  entire 
length  of  the  spermatozoon  from  0*033  to  0.050  mm,  Hofmaun  says 
that  from  the  dried  specimens  these  bodies  may  be  identified  for 
years*  Eayard  has  recognized  them  in  spots  as  much  as  six  years 
old.  However,  the  absence  of  spermatozoa  from  a  suspected  spot 
does  not  prove  that  the  spot  is  not  of  seminal  origin. 

The  most  valuable  chemical  test  for  semen  is  the  Florence  test  It 
has  the  same  value  in  the  test  for  semen  that  the  guaiacnra  test  has  in 
determining  blood.  If  the  test  is  negative,  there  is  no  semen  present; 
but  if,  on  the  other  hand,  the  test  is  positive,  somen  may  or  may  not  be 
present  The  teat  is  really  one  for  lecithin  in  a  stage  of  deoompoei- 
tion  rather  than  for  semen,  and  so  it  will  be  positive  in  any  condition 
where  there  is  decomposition  of  a  tissue  containing  lecithiiu  The  test 
solution  is  oompoeed  of: 
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Potaflaiuro  iodid. 

gra. 

1,65 

lodia. 

gm. 

S.64 

Water, 

gm. 

30,00 

E 


A  fragment  of  the  stain  to  be  tested  is  placed  on  a  microscope  slide, 
and  to  it  is  added  a  drop  of  distilled  water.  I>et  the  stain  aoak  for  t 
minute  or  two,  and  then  add  a  minute  drop  of  the  reagent,  so  that  the 
two  drops  come  into  contact  by  their  edges.     Cover  with  a  cover  glass 
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and  examine  with  a  microscope,  and  small  crystals  like  those  of  hemin 
in  the  blood  test  will  be  seen«  It  is  a  valuable  preliminary  test,  and 
of  value,  too,  in  old  stains.^®* 

Famum  has  proposed  a  biological  test  for  semen  similar  to  that  for 
blood.  He  injects  semen  or  testicular  emulsion  into  the  peritoneal 
cavity  of  the  rabbit,  and,  after  the  antibody  has  been  produced,  uses 
the  rabbit's  blood  serum  to  form  a  precipitate  with  the  semen  stain. 
He  has  tried  the  test  in  several  diflPerent  species  of  animals,  and  finds 
the  test  to  be  eminently  satisfactory,  not  causing  a  precipitate  with 
the  semen  of  other  species,  or  with  the  blood  of  the  same  species.  He 
finds  the  test  to  hold  equally  well  in  man.  We  can  hope  that  the  test 
will  be  corroborated  and  extended  so  as  to  take  its  place  along  side  of 
the  biological  test  for  blood.^®^ 

181.  Venereal  disease. —  The  presence  of  a  venereal  disease  in  the 
woman  of  the  same  nature  as  that  in  the  man  accused  is  certainly  sus- 
picious if  the  woman  is  known  to  have  been  free  from  any  such  dis- 
ease up  to  the  time  when  the  act  is  said  to  have  taken  place ;  but  the 
incubation  period  of  the  disease  must  also  be  allowed  for.  The  pres- 
ence of  such  a  disease  is  not  proof  of  sexual  intercourse,  for  such  dis- 
eases may  be  communicated  in  other  ways,  as  is  well  recognized ;  but 
it  is  certainly  very  suspicious.  However,  the  diagnosis  of  the  disease 
must  be  made  with  considerable  care,  for  the  primary  syphilitic  sores 
may  be  simulated  by  a  chancroid  or  even  some  nonvenereal  ulcer; 
and  secondary,  or  later,  manifestations  have  not  infrequently  been 
diagnosticated  when  in  truth,  as  later  developments  showed,  the 
woman  had  some  entirely  different  lesion,  such  as  noma,  diphtheritic 
ulceration,  etc.  Likewise  the  gonorrheal  infection  is  not  always  one 
of  dear  diagnosis.  The  microscopical  test  of  the  secretion  for  gon- 
ococci  is  sufficient  in  most  cases,  but  many  recent  authorities  consider 
that  there  has  been  demonstrated  (by  Bockhardt,  Naumberg,  Lust- 
garten,  Lorain,  Oberlander,  Ziessel,  and  Cowbry)^^  a  pseudo-gono- 
coccus  in  the  healthy  urethra.  These  pseudo-gonococci  have  the  same 
biscuit  shape,  occur  in  the  pus  cells,  and  decolorize  with  Gram's 
iodin  solution  just  like  the  true  gonococci  (the  diplooocci  of  Neis- 
aer),  though  their  growth  on  culture  media  serves  to  differentiate 
them.^'    Hence,  the  usual  demonstration  of  the  gonococci  by  Gram's 

!•»  8ee  Florence,  Du  Sperma  et  des  for  Semen,  Joum.  Amer.  Med.  Abb.,  Dec. 

Tkdieff  de  Sperme  en  M6decine  legale,  2S,  1901,  p.  1721. 

1807;  Alio  Richter,   Der   Microchemis-  ^*  Cited  by  Hofmann,  p.  132. 

ehe  Naefaweis  yon  Sperma,  Wiener,  klin.  "Wertheim.   Arch.    f.   Oynek.     1801, 

Woelienaeiir.,  June  17,  1897.  XL.;   and   1892,  XLII.    Haberda,  Ger- 
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differential  staining  must  be  taken  as  a  legal  proof  of  the  existence  af 
gonorrhea,  only  with  a  possible  reservation  for  the  paeudo-gonooocci* 
As  proof  of  the  existence  of  chancroid  in  both  parties  Hofmann  sug- 
gestej^*  that  the  Ducray-Unna  strep tobacillus  may  be  looked  for,  even 
though  it  is  not  yet  accepted  by  all  as  the  cause  of  the  ebaneroid, 

182.  Gonclusioni. —  From  the  previoua  descriptions  it  will  be  eeen 
how  difficult  is  the  proof  of  the  charge  of  rape,  and  how  its  disproof  is 
very  rarely  possible.  Any  general  rules  for  the  detemii nation  of  aU 
cases  would  seem  inadvisable^  and  each  caaa  had  best  be  judged  on  ita 
own  merits,  according  to  the  suggestions  of  Casper  and  of  Storer. 

IIL    ClJliaCAX  ASPECT  OF  HAPE. 

18S.  Rape  npon  children  in  general* — Studied    from  the    clinical 

point  of  view^  the  cases  of  rape  may  be  divided  into  those  on  children 
and  those  on  adults.  Rape  upon  children  is  the  more  frequent  form. 
Tardieu/**  in  22,017  cases  of  rape,  found  17,657  to  be  on  children; 
and  Casper  and  Liman,^^  in  408  cases,  found  70  per  cexit  in  girls  un- 
der twelve  years  of  age,  and  84  per  cent  in  girls  under  fourteen  years 
of  age.  Casper's  and  Maschka's^^  figures  according  to  age  are  aa 
follows : 
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Age. 

1^2     ¥eftrH, 

3-0     Yeara^ 

7-10  Years, 

11-12  Years, 

ia-14  Yean, 


Caaper* 

a 
m 


Maschka. 

10 
S7 
60 

6f 


Total, 
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This  frequency  may  be  accounted  for  by  the  ease  with  which  a 
child's  resistance  can  be  overcome,  and  by  the  child's  entire  ignorance 
of  the  nature  and  consequences  of  the  a#xual  act,  and  also  to  the  preT- 
alent  superstition  among  the  lower  classes  that  connection  witla  a  pure 
virgin  will  cure  a  person  affected  with  venereal  disease;  hence^  for 
the  sake  of  certainty,  the  youngest  children  are  chosen  for  this  crime. 

184.  Evidence  of  rape  upon  children;  dilatation. —  The  evidences 
left  after  the  attempt  at  sexual  intercourse  by  ah  adult  with  a  girl  un- 
der the  age  of  puberty  vary  somewhat  with  the  age  of  the  girl ;  but 


Gonococcen   hi   ibrett  NachweiB,   Viprtl- 
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more  still  with  the  degree  of  violence  and  the  frequency  of  its  repcti- 
tton.  A  full  and  complete  cotinection  between  an  adult  male  and  a 
diild  under  tweh^e  years  of  age  ia,  on  the  first  attempt,  manifestly 
impossible;  repeated  efforts^  howeverj  may  produce  aucb  a  dilatation 
of  the  parts  as  to  render  it  finally  possible.  A  case  where  the  vagina 
of  a  cbild  seven  years  of  age  became  by  degrees  sufficiently  dilated  to 
admit  the  adult  male  organ  completely  is  mentioned  in  Canstatt^s 
Jdiresbericht  for  1851.  But  in  the  majority  of  cases  the  penetration 
h  but  partial^  and  in  some  cases  the  chief  injury  has  been  inflicted  by 
the  uae  of  the  fingen  The  truth  of  this  statement  is  shown  by  the 
frequently  uninjured  condition  of  the  hymen.  In  fifty-one  cases  of 
rape  upon  children^  many  of  them  under  fourteen,  complicated  with 
syphilis,  Casper  found  tlie  hymen  destroyed  only  seven  times  in  those 
between  nine  and  fourteen  years,  and  twice  slightly  torn  in  children 
of  nine  and  ten  years  of  age.  In  all  the  remaining  cases,  viz,^  four- 
fifths  of  the  whole  number,  it  was  entirely  uninjured. 

185.  Injuries* — The  American  reports  seem  to  give  a  larger  per 
cent  of  injuries,  Eoose,  in  a  study  of  200  cases  of  rape  in  children 
tQ  New  York  city,  taken  from  tJie  reports  of  the  examining  physi- 
cian's of  the  Society  for  the  Prevention  of  Cruelty  to  Childrenj  and 
an  article  by  Walker,^^  found  the  vulva  normal  in  half  the  cases,  the 
fourchette  destroyed  in  a  somewhat  larger  proportion  of  the  cases, 
and  the  hymen  torn  in  1G6  of  182  cases. 

186.  Marki  of  violence.— The  usual  marks  of  violenoe  left  after 
the  attempt  upon  children  are  a  swollen  condition  of  the  labia  majora, 
Ukgether  with  an  infiamed  and  painful  state  of  the  vaginal  entrance, 
and  a  eecretion  from  these  parts  of  a  muco-purulent  discharge. 
There  is  also  pain  in  urination  and  defecation. 

This  condition  may  be  illustrated  by  a  case  where  a  child  ten  years 
of  age  was  assaulted  by  a  man  aged  thirty -eight;  the  following  sign5 
were  found  immediately  afterwards.  The  nymphae  8%vollen,  of  a 
dark  red  color,  and  very  painful,  the  hymen  torn  into  three  parts,  the 
vaginal  entrance  free,  but  of  a  deep  red  color  as  far  as  the  attachment 
of  the  hymen.  The  child  was  feverish  and  had  pain  during  and  after 
urination.  Spots  of  blood  were  found  on  the  under-garraent  In  the 
csoufse  of  a  week  the  hymen  was  healed,  but  not  united,  the  swelling 
gubsidedf  but  there  remained  a  muco-purulent  discharge  for  about  two 
weeks. ^*     A  yet  fuller  illustration  is  presented  by  the  case  of  a  child 


Wftlket,  Aiiii-oiPedmtrics,  Vol.  IL.        "  K<?!lpr.    C«Apw*t   ViertcJ j rachr.   Vte 
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under  seven  years  of  age,  ravished  by  an  adult  It  is  reported  by  Dr. 
McKinlay*-^  At  the  upper  part  of  the  cleft  of  the  buttocks,  behind 
and  above  the  anus,  the  skin  was  besmeared  with  dried  blood  The 
vagina  was  lacerated  in  various  directions.  One  laceration  extended 
down  to  the  verge  of  the  anus,  laying  bare  the  rectum^  and  others  up- 
wards and  laterally,  in  the  cavity  produced  by  the  laceration  was 
^me  fecal  matter  which  had  escaped  from  the  rectum  through  an 
opening  an  inch  in  length,  and  situated  three-quarters  of  an  inch  from 
the  verge  of  the  anua.  The  child  gradually  recovered,  in  spite  of 
these  frightful  injuries. 

187.  Venereal  disease, — ^If  gonorrhea  or  syphilis  has  been  commu- 
nicated, there  may  be,  in  addition  to  these  marks  of  injury,  a  urethral 
discharge,  chancres,  condylomata,  and,  if  sufficient  time  has  elapsed, 
buboes  and  constitutional  symptoms.  We  subjoin  here  a  few  cases, 
showing  the  appearances  we  may  expect  to  find  in  children  upon 
whom  rape  has  been  attempted, 

X.J  a  man  of  leisure,  was  accused  of  having  repeatedly  misused 
three  sisters, — ^ Agnes,  aged  12,  Clara,  11,  and  Antonia,  8,  In  aU 
three  the  hymen  was  destroyed ;  in  the  two  elder,  the  vaginal  canal 
was  uncommonly  widened  for  their  age,  but  not  in  the  youngest  The 
opinion  given  was,  therefore,  that  all  three  of  the  children  had  been 
deflowered,  but  that  it  was  probable  that  the  youngest  had  besen  mas- 
turbated with  the  finger.  The  evidence  of  the  children,  and  some 
witness,  gave  all  the  details  of  this  filthy  transaction.  Several  more 
cases  of  an  exactly  similar  character  are  given ;  we  will,  therefore,  not 
repeat  them.  In  the  following  case  the  whole  proceeding  was  seen. 
Ottilia,  agen  ten  years,  still  retained  her  hymen,  although  this  was  in* 
flamed  and  relaxed*  The  vaginal  entrance  was  dilated^  irritated,  and 
very  sensitive.  An  old  man  of  not  less  than  sixty-five  years  had,  it 
was  said,  often  abused  the  child,  having  first  enticed  her  by  the  pre^ 
ent  of  a  silver  penny.  On  the  last  occasion,  when  he  was  discovered, 
ibe  act  took  place  in  a  barn,  and  a  witness  observed  it  through  the 
chinks  of  the  wall.  The  opinion  of  Dr.  Casper,  founded  merely  upon 
the  condition  of  the  child,  was  that  a  complete  penetration  had  not 
taken  place,  A  journeyman  baker,  aiFected  with  gonorrhea  was  ac- 
cused of  rape  upon  a  child  seven  years  of  age,  of  healthy  constitution. 
The  child,  examined  one  month  afterwards,  was  found  to  have  the 
hymen  uninjured,  but  had  gonorrhea,  and  the  mucouB  membrane  of 

'Brit,  and  For.  Med.Chir,  Rev..  Oct.   CoUes,  Med*  Times  and  Gaz.,  Jon^  ISfiO, 
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die  wginal  entrance  in  an  inflamed  condition.  Hence  the  opinioa 
was  giveu  that  the  o^ndition  of  the  child  was  due  to  an  attempted,  but 
not  eompleted,  coition  bj  a  man  affected  with  gonorrhea.  Eight 
other  ainiiUir  cases  are  given.  Another  instructive  caee  is  the  follow- 
ifig:  The  girl  was  fourteen  years  of  age.  The  labia  majora  were  re- 
laxed and  inelasticj  and  did  not  cover  the  vaginal  entrance  as  they  do 
in  the  virgin  state.  The  orifice  of  the  vagina  was  dilated,  particu- 
Larlj  in  the  lower  portion.  The  opening  of  the  hymen,  which  was  it- 
aelf  not  deatroyedj  was  unusually  large,  and  the  vaginal  mucous  mem- 
brane very  red  and  infiamed.  The  hvinen  and  clitoris  were  swollen, 
and  there  was  also  gonorrhea.  The  defendant^  a  bookbinder^  who  was 
charged  with  having  frequently  had  connection  with  the  young  girl, 
as  well  as  others  who  visited  his  shop  to  buy  writing  materials,  repre- 
lentad  that  he  had  merely  used  manipulations  with  bis  hand.  Dr. 
Casper,  in  reply  to  tbe  question  put  by  the  judge,  stated  that  **it  was 
improbable  that  the  defendant  had  merely  manipulated  with  tbe 
'hand,  since  the  dilation  of  the  vagina  was  adverse  to  this  opinion,  and 
that  masturbation  merely  could  not  induce  bo  much  inflanimatioUj  nor 
the  urethral  gonorrhea  which  was  present  Henee  it  was  to  be  pre- 
sumed til  at  the  defendant  had  at  least  endeavored  to  introduce  his 
organ  into  tbe  vagina."  A  case  happened  in  London,  in  1858,  and 
is  related  by  Dr.  Taylor,*'  of  a  girl  of  seven  years,  violated  by  a  boy 
under  seventeen  years  of  age.  There  was  complete  destruction  of  the 
hymen^  and  slight  laceration  of  the  perineum,  but  no  other  marks  of  * 
violation.  Very  profuse  bleeding  had  saturated  the  girFs  clothing, 
but  no  trace  of  blood  was  found  on  the  boy's  clothes  or  person ;  and  it 
was  inferred,  therefore,  that  the  bleeding  was  an  after  effect,  and  a 
result  of  oozing  from  small  blood-vessels*  Had  not  the  proof  of  the 
crime  been  complete  on  other  grounds,  this  circumstance  would  have 
rendered  its  commission  by  the  accused  improbable.  Hascher^^  re* 
latfis  a  aiekening  case  of  a  child  eight  months  of  age,  violated  by  a  boy 
eighteen  years  old.  Upon  examination  there  were  found  redness, 
awelling,  and  great  tenderness  of  the  labia  minora  and  part^  in  the 
neighborhood  of  the  urethra,  with  rupture  of  the  h;^inen,  frenum,  and 
perineum,  together  with  laceration  of  the  posterior  wall  of  the  vagina. 
A  case  of  genuine  rape,  with  syphilitic  infection,  gave  rise  to  an 
indictment  against  a  journeyman  hatter,  who  had  abused  his  master's 
daughter  in  the  most  shameful  manner.  ^*The  girl  was  only  eight 
jeara  of  age,  her  private  parta  were  very  much  dilated,  and  the  mu- 
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oous  membranej  particularly  at  the  entrance^  very  red  and  painful  to 
the  touch.  The  hymen  was  destroyed,  and  she  had  a  Yimlent  gon* 
orrhea,"  Dr.  Casper  gave  his  opinion,  "'that  there  was  no  room  for 
doubt  that  an  impure  coition  had  taken  place,  and  been  really  con- 
summated.*' It  was  afterwards  discovered  that  the  accused  was  af- 
fected  with  gonorrhea*  But  on  account  of  his  obstinate  denial  of  the 
ehargej  and  his  endeavor  to  escape  conviction  by  assigning  other  rea- 
sons for  the  infectiouj  the  judge  proposed  the  question,  if  the  common 
use  of  an  unclean  chamber  utensil  could  possibly  be  the  means  of  con- 
veying the  gonorrheal  disease.  The  answer  was,  that  this  was  pos- 
sible, but  that  such  an  origin  of  the  disease  could  not  properly  be  as- 
sumed in  this  cascj  on  account  of  the  destruction  of  the  hymen,  and 
the  dilatation  of  the  vaginal  canaL 

There  can  be  no  doubt  of  the  occasional  transmission  of  venereal 
disease  by  other  means  than  sexual  intercourse.  Dr,  Ryan'*  exam- 
ined two  children  who  were  infected  with  gonorrhea  by  using  a  sponge 
belonging  to  a  servant  girl  who  bad  the  disease,  Mr,  Hamilton^®  has 
published  a  case,  in  which  a  girl  of  six  years  of  age  was  infected  with 
syphilis  by  a  boy  of  nineteen.  The  contagious  matter  was  carried  by 
the  fingers.  In  Henke's  2^itschrift  for  1850,^*  the  details  of  a  judi- 
cial examination  of  a  somewhat  similar  ease,  where,  also,  the  vinis 
was  conveyed  by  the  finger,  are  given  by  Dr.  Henrich,  of  Mayenee. 

To  he  distinguished  from  the  venereal  diseases  of  children,  ac- 
quired by  intercourse  and  indirect  infection,  are  the  cases  of  simple 
vulvo- vaginitis,  which  simulates  gonorrhea,  and  hereditary  spyhilis; 
and  the  two  less  closely  simulating  conditions, — herpes  of  the  vulva 
and  gangrenous  vulvitis.  In  the  minds  of  anxious  relatives  they  may 
awaken  suspicions  of  violence  with  intent  to  commit  rape,  and  some- 
times form  the  occasion  for  criminal  prosecutions  against  innooent 
persons,  for  the  sake  of  gain.  The  following  descriptions  are  taken 
from  L.  Emmett  Holt^s  Diseases  of  Infancy  and  Childhood,  2d  ed*, 
1902. 

lS7a.  Simple  vnlvo-vaginitis.— Simple  vulvo-vaginal  catarrh  may 
be  seen  at  any  age,  even  in  infancy.  It  is,  however,  most  frequent 
after  the  second  year.  It  more  often  occurs  in  girls  who  are  anemic 
or  suffering  from  malnutrition  than  in  those  whose  general  health  is 
goodj  being  especially  common  in  those  who  live  in  unhygienic  sur- 
roundingSj  or  where  personal  cleanlinesa  is  neglected.     It  may  follow 
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aoj  of  the  infectious  diseases,  especially  measles.  There  seems  to  be 
litde  doubt  that  even  this  form  may  be  spread  by  contagion.  It  is 
oommoti  in  children  in  institntiona  where  small  epidemics  are  aeen. 
Il  may  be  communicated  by  direct  contact,  or  by  handling  the  parts, 
or  through  clothing,  diapers,  sponges,  towels,  etc  The  disease  may 
be  traumatic,  as  from  attempted  rape,  or  the  introduction  of  foreign 
bodies*  It  may  be  secondary  to  the  presence  of  pinworms,  or  the  itch, 
and  is  sometimes  the  cause,  sometimes  the  result,  of  masturbation* 

'^Tbe  disease  generally  begins  as  a  subacute  catarrhal  inflammation, 
the  discharge  being  the  first  thing  noticed.  In  the  milder  cases  this 
is  tbin  and  yellowish-white,  giving  some  pain  on  walking,  itching,  and 
burning  on  urination.  In  the  more  severe  form  it  is  abundant,  and 
of  a  yellowish -green  color,  causing  the  labia  to  adhere,  and  the  secre- 
lion  drying  forms  crusts.  The  odor  is  sometimes  extremely  fetid, 
and  the  skin  of  the  Uiighs  may  be  excoriated*  The  local  examination 
ahowa  the  mucous  membrane  to  be  red,  swollen,  edematous,  and 
bathed  in  pus.  All  the  visible  parts — urethra,  hymen,  vagina,  etc — 
are  involved.  By  using  an  ordinary  urethral  speculum  in  the  vagina, 
pufl  may  be  seen,  m  most  of  the  severe  cases,  to  come  from  the  cervix 
uteri.  There  are  no  constitutional  symptoms.  There  may  be  swell* 
ft  ing  and  even  suppuration  of  the  glands  in  tlie  groin*  The  disease  haa 
DO  definite  course,  but  usually,  with  proper  treatment,  lasts  from  one 
to  three  weeks,  when  there  may  be  cxjmplete  recovery,  or  there  may 

■  persist  for  a  long  time  a  leucorrheal  discharge.  In  children  who  are 
in  poor  general  condition,  and  where  the  proper  means  of  treatment 
are  neglected,  vulvo- vaginitis  may  last  for  months/' 

■  187b,  Gonorrheal  vulvo-va^nitis, — ^Gonorrheal  vulvo- vaginitis  in 
young  girls  has  been  shown  by  recent  studies  of  the  miero-organisras 
in  the  discharge  to  be  very  much  more  frequent  than  was  formerly 
ttispected.  While  indirect  infection  is  no  doubt  possible,  and  in  cer- 
tain cases  proved,  nearly  all  writers  agree  that  this  is  very  excep 
tianal,  and  that  the  most  common  origin  of  tlie  disease  is  the  direct 
contact^  either  intentional  or  accidental,  with  another  case  of  gonor- 
rfiea,  sometimes  sesaial  and  sometimeB  with  the  hands.  In  this  way 
tfae  disease  may  be  conveyed  from  one  child  to  another,  or  from  adults 
to  children ;  very  often  from  parents  who  occupy  the  same  bed  w  ith 
the  child-  Pott  states  that  in  90  per  cent  of  his  forty-four  cases,  the 
motliera  were  found  to  he  suffering  from  leuoorrhea.  The  mode  of 
oontagion  may  be  difficult  to  trace,  but  this  fact  should  cast  no  doubt 
upon  the  diagnosis  in  the  case.  The  disease  occurs  in  girls  of  all 
agea,  but  chiefly  between  three  and  eight  years*     Epstein  has  reported 
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cases  in  the  newlj  boriL  The  incubation  in  three  cases  in  which  it 
could  be  definitely  traced  was  exactly  three  days  (Cahen-Brach)* 

"The  disease  is  believed  to  begin  usually  in  the  urethra^  although 
this  is,  in  most  eases,  difficult  to  establish,  as  there  are  generally 
found,  on  the  first  examination^  evidences  of  inflammation  of  all  the 
mucous  membranes  of  this  region.  There  is  a  copious  secretion  of 
thick  yellow  pus.  There  may  be  erosions  of  the  vaginal  mucous  mem- 
brane, so  that  the  parte  bleed  readily*  Crusts  form  on  the  labia. 
When  a  view  of  the  cer\^ix  can  be  obtained  by  means  of  a  small  spec- 
ulum tliis  is  almost  invariably  seen  to  be  involved.  For  the  first  day 
OF  two,  in  the  more  severe  cases,  there  may  be  slight  fever  and  general 
indisposition,  but  more  frequently — and  this  ia  one  of  the  most  strik- 
ing points  of  difference  from  the  disease  as  seen  in  the  adult — consti- 
tutional symptoms  are  entirely  wanting.  Urination  is  painful  and 
sometimes  frequent;  there  are  also  excoriation  of  the  skin,  and  diffi- 
culty in  walking, — all  these  symptoms  being  more  severe  than  in  the 
simple  catarrh.  The  duration  of  these  c^ses  is  indefinite,  being  from 
one  to  six  months.  Under  the  most  favorable  conditions  it  is  several 
weeks,  largely  due  to  the  difficulties  in  lie  way  of  a  thorough  applica- 
tion of  local  treatment  It  is  always  more  obstinate  than  a  simple 
catarrh. 

"A  positive  diagnosis  between  the  simple  and  the  gonorrheal  ca- 
tarrh can  be  made  with  certainty  only  by  a  microscopical  examination 
of  the 
a  few  di 

to  establish  the  diagnosis  of  gonorrhea,  since  there  are  varieties  of 
diplococci  found  in  the  simple  catarrh,  and  even  in  the  normal  vaginal 
secretion,  which  morphologically  closely  resemble  the  gonococcus  of 
Neisser.  It  is  the  presence  of  these  in  large  masses  in  the  pus  cells 
wiich  is  the  characteristic  feature.  According  to  the  very  careful 
observation  of  Heiman  and  others,  the  two  varieties  of  diplococci  may 
be  positively  differentiated  by  staining  with  Gram's  method  The 
gonococcus  is  decolorized,  while  the  other  fonn  is  not'^ 

One  of  the  possible  complications  of  gonorrheal  vulvo- vaginitis — 
the  gonorrheal  ophthalmia — is  so  characteristic  that  if  it  occurs  it  is 
very  significant,  and  before  the  identification  of  the  bacterial  origin 
of  the  disease  such  evidence  was  considered  proof  of  the  disease.  In 
the  case  referred  to  in  Henke's  Zeitschrift,^^  in  1850,  about  thirty 
years  before  the  discovery  of  the  gonococcus,  the  virulent  character  of 
the  vaginal  discharge  was  settled  by  the  unmistakable  gonorrheal  opt 
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liialmi&  which  the  child  brought  on  by  touching  her  eyes  with  her 
soiled  fingers. 

187c*  Hereditary  lypMlij. —  Hereditary  syphilis  would  scarcely  be 
mistaken  for  that  acquired  by  direct  sexual  infection,  for  in  the  hered- 
itary cases,  while  the  infant,  in  the  majority  of  cases^  appears  healthy 
at  birth^  and  does  not  derelop  syphilitic  symptoms  till  the  second  to 
ihe  eixtli  week,  yet,  when  those  symptoms  appear,  they  are  distinct 
from  thoae  of  the  acquired  form.  In  the  hereditary  form  there  art* 
00  primary  or  secondary  stages,  but  only  the  eonatitiitional  symptoms 
tliat  show  themselves  most  frequently  in  the  coryza,  eruption,  fiBSUres 
about  tlie  mouth  and  anus,  mucous  patches,  and  bone  disease.  On  tlio 
other  band,  in  the  acquired  form  in  infants,  the  disease  has  the  same 
primary  sore  and  secondary  eruption  as  in  the  adult 

IBld,  Herpes  of  the  Tulva. —  ^'Herpes  of  the  vulva  is  a  simple  ves- 
icle formation  on  the  skin  or  the  mucous  membrane*  On  the  skin  the 
T^ieles  rupture,  or  dry  and  form  cnistB  or  little  ulcers,  which  heal  in 
a  week  or  ten  days  if  the  parts  are  kept  protected*  On  the  mueoug 
siGntbraBe  the  vesicles  are  succeeded  by  small  ulceTs,  which  may  coa- 
Iflsee  and  form  larger  ones.  The  symptoms  are  itching,  burning,  and 
a  alight  discharge*  The  herpetic  ulcer  may  be  confounded  with  the 
mucous  patch  of  syphilis,  but  these  herpetic  ulcers  heal  quickly  under 
the  simplest  treatment  ^^ 

187e.  Gangrenoni  vulvitis. — ^ '^Gangrenous  vulvitis,  or  noma,  usu- 
ally followg  one  of  the  infectious  diseases,  most  frequently  measles, 
riecurring  in  patients  whose  general  vitality  has  been  greatly  reduced. 
The  condition  may  follow  a  simple  catarrh  or  a  hcrpotie  vaginitis- 
There  is  first  noticed  a  tense,  brawny  induration,  the  skin  being  shiny 
and  swollen  over  a  circumscribed  area.  Day  by  day  the  gangrenous 
area  advances,  preceded  by  the  induration.  It  may  involve  the  whole 
labimny  extending  even  to  the  mons  veneris  and  the  perineum.  These 
c«8es  are  usually  fatal  If  recovery  takes  place  it  is  with  consider- 
able deformity  of  the  parts  in  consequence  of  the  extreme  sloughing 
and  cicatrization*'^  The  discrimination  between  this  condition  and 
tlifi  results  of  an  attempt  at  rape  would  not  be  at  all  difficult  for  tlie 
physician^  though  the  parents  or  friends  of  the  child  might  be  misled 
io  far  as  to  attribute  it  to  criminal  violence, 

Caaes  have  arisen,  however,  in  which  both  physicians  and  jurists 
found  the  distinction  difficult,  yet  more  from  the  circumstances  of  the 
patient  miggesting  the  suspicion  of  violence  than  from  the  character 
of  the  diaease  itself.     The  earliest  case  is  one  often  quoted  from  Per- 
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civaL**  *'A  girl  four  years  of  age  was  admitted  to  the  Manchester 
Infirmaty,  on  account  of  a  mortification  in  the  female  organs,  attend- 
ed with  great  soreness  and  general  depression  of  strengtii.  She  had 
been  in  bed  with  a  boy,  and  there  was  reason  to  suspect  that  he  had 
taken  criminal  liberties  with  her.  The  mortification  increaaed,  and 
the  cbild  died.  The  boy,  therefore,  was  apprehended,  and  tried  at 
the  Lancaster  Assizes,  but  was  acquitted  on  sufficient  evidenoe  that 
several  instances  of  a  similar  disease  had  appeared  near  the  same  pe- 
riod of  time,  in  which  there  was  no  possibility  of  injury  or  guilt" 

The  following  more  recent  case  presents  very  close  analc^es  with 
the  one  just  cited.  In  December,  1857,  Amos  Greenwood,  aged 
twenty-two  years^  was  tried  at  Liverpool  for  the  murder  of  Mary 
Johnson,  ten  years  of  age.  On  a  Thursday  night  the  prisoner  and 
deceased  occupied  the  same  bed  in  a  room  with  other  members  of  the 
family  with  which  they  resided,  and  then  and  there  it  was  charged 
that  the  crime  had  been  committed.  The  other  inmates  of  the  room 
heard  no  noise,  and  the  girl  made  no  oomplaint  of  suffering  for  three 
entire  days,  when  her  genitals  were  found  to  be  sore  and  her  thighs 
excoriated.  On  the  fourth  day  she  was  seen  by  a  surgeon,  who  pro- 
noun^d  her  affection  vaginitis.  Becoming  rapidly  worse,  her  friendg 
urged  her  to  confess  a  criminal  cause  for  her  ailment,  but  she  pro- 
tested that  she  had  nothing  to  di\Tilg«,  until,  being  threatened  that 
unle^  she  did  so  she  should  be  left  to  die,  she  declared  that  *'her  bed- 
fellow had  been  upon  her,  and  hurt  her  very  much,'*  Mercury  was 
then  administered  to  her  by  an  utdicensed  practitioner,  when  slough- 
ing and  mortification  set  in,  and  proceeded  with  great  rapidity.  A 
surgeon  next  saw  the  patient,  and  discontinued  the  use  of  the  me^ 
cury.  The  mortification  extended^  however,  to  the  pubes  and  nates, 
including  the  urethra,  labia,  and  vagina  to  the  depth  of  two  inches, 
and  the  child  died  thirteen  days  after  the  alleged  attempted  inter* 
course,  and  ten  days  from  the  first  discovery  that  she  was  diseased 
Greenwood  was  then  arrested,  and  found  to  have  venereal  warts  on  bis 
penis,  and  syphilitic  sores  beneath  the  prepuce.  He  was  tried,  con- 
victed of  manslaughter,  and  sentenced  to  penal  servitude  for  life. 

In  this  case  the  only  direct  testimony  implicating  the  prisoner  was 
that  of  tbe  girl,  from  whom  it  was  extorted  by  threats^  after  she  had 
repeatedly  denied  that  he  had  had  anything  to  do  with  her,**    Evi- 


« Medical   Etiiics.    1803,   p.    103. 
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beard  very  young  but  quick-witt«i  chil- 
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denllj,  if  copulation  was  attemptedj  it  mast  have  been  so  without  Tio- 
lence,  aiid  without  the  inflietion  of  pain,  for  the  occupants  of  the  ad- 
joining bed  heard  no  noise^  and  for  three  days  afterwards  the  girl 
made  no  complaint,  nor  was  her  appearance  observed  to  be  different 
from  usuaL  Her  subsequent  condition  cannot^  therefore,  be  attrib- 
uted to  an  attempted  violation.  Is  it  with  more  probability  attribu- 
table to  a  syphilitic  infection  derived  from  the  prisoner?  The  exist- 
ence of  syphilitic  sores  beneath  hia  prepuce  would  render  hia 
attempting  coition  improbable.  But,  admitting  that  they  might  have 
been  insufficient  to  restrain  his  lust,  is  the  existence  of  a  syphilitic  in- 
fection proved  by  an  examination  of  the  child's  genital  organs  f  These 
were  first  seen  by  a  medical  man  upon  the  fourth  day,  who  deposed 
that  the  girl  had  vaginitis,  with  ulcerated  spots  all  over,  from  the  si^e 
of  a  pea  downwards.  These  sores  had  no  resemblance,  in  number  or 
appearance,  to  syphilitic  ulcers,  but,  on  the  contrary,  presented  all 
the  characteristics  of  aphthae*  The  state  of  the  parts  certainly  did 
not  suggest  to  the  medical  man  in  attendance  either  that  the  child 
had  syphilis,  or  that  she  was  the  victim  of  an  attempted  rape.  It  was 
not  until  an  unlicensed  practitioner  had  administered  mercury  inju- 
diciously that  the  symptoms  which  ended  fatally  were  developed. 
Siiioe>  therefore,  neither  the  nature  nor  the  fatal  issue  of  the  child's 
disease  could  be  distinctly  traced  to  the  prisoner,  even  on  the  suppo- 
sition that  there  had  been  contact  between  the  genital  organs  of  the 
I&tter  and  those  of  the  child,  his  conviction  of  manslaughter  would 
seem  to  have  been  imjust  The  person  really  guilty  of  the  child's 
deatli  was  undoubtedly  the  unlicensed  practitioner,  who  gave  her  mer- 
cufy  without  judgment,  immediately  after  which  the  fatal  symptoms 
hBgm  to  be  developed,^* 

IM.  Bape  on  adult  women.— Rape  on  the  adult  female  of  full 
Tigof  and  in  full  possession  of  her  will  and  ability  to  resist,  we  have 
seen,  ia  not  an  easy  matter  to  accomplish,  but  still  it  ha*  been  recog- 
nized by  the  oourts-^^  The  medical  evidence  of  rape,  if  the  woman  he 
married,  may  be  entirely  wanting;  and,  as  the  crime  is  usually  at- 
tempted without  accomplices,  the  woman's  statement  is  the  main  evi- 
dence against  the  man ;  but  as  cases  of  feigned  rape  are  by  no  means 
rare,  the  evidence  of  the  woman  must  always  be  taken  with  caution. 

thrift:  ind  it  hsM  »<^1dom  hfipp^ned  that  IS59,  p.  SI,  anH  Med.  TimeA  tknd  Oas., 

the  fartA  a{  the  C&se  did  not  con  firm  this  Mav*  1S59.  pp,  5  IS,  544;  Rest  even,  Ibtd.f 

b^tti"  April,   1859/ pp.   361,  417,  442. 

*For  th«  details  of  this  eaue,  and  the  "*  Sp^  SI  172  f^t  xcq.,  *uprn. 

4iMeuMlfm   to    which    it   ga^ve    ri»p.    »^e  ^Ttiylor,  Medical  Juriaprudenoe,  fith 

WEde,   DubliB   Quarterlj   Joum,,   Feb,,  «i,  p/708. 
Vol,  111.  llsD.  JuB,— 10* 


140 


DLFFEREKCE  OF  SEX- 


[|  IS*        I 

i  with  I 
Liiplico  H 
en  his  ^ 


Dr.  Taylor  refers"*  to  two  cases  where  the  crijne  was  attempted  with 
the  aid  of  aeoomplices.  In  one  it  appears,  that  while  an  aceomplice 
held  the  head  of  the  female,  with  her  faoe  downwards,  between  his 
thighs^  the  prisoner  had  forcible  intercourse  with  the  woman  from  be- 
hind, her  limbs  having  been  first  widely  separated.  In  the  second 
case  an  accomplice  held  the  woman  down  on  a  bed  by  the  neck,  while 
the  prisoner  separated  her  thighdi  and  thus  had  iateroourse  with  her* 
She  was  examined  nine  hours  afterwards  by  an  experienced  sur- 
geon^  and  he  found  no  mark  or  trace  of  violence  or  injuiy  on  or  any- 
where near  her  pudendum.  There  were  bruises  on  her  arms,  neck 
and  legs,  where  she  had  been  forcibly  held  down. 

And  in  the  Bates  Case^  cited  by  Dr,  E.  G.  Storer,*'  in  an  elaborate 
study  of  rape,  a  strumpet  was  forcibly  violated  by  four  men  in  succes- 
sion, against}  or  without,  her  consent  The  defendants  were  con- 
victed on  the  evidence  of  an  eyewitness^  and  sentenced  to  five  years' 
imprisonment 

189*  Eape  on  old  women> — Rape  upon  women  of  advanced  age 
may  be  committed  with  comparative  ease,  Casper  relates^*  the  case 
of  a  woman  sixty-eight  years  of  age,  decrepit  and  horribly  pitted  with 
smallpox,  who  was  violated  by  a  young  fellow  of  twenty-aeven- 

190,  Bape  on  the  weak-minded, —  Sexual  connection  with  a  woman 
who,  on  account  of  ignorance  or  weak-mindedness,  offers  little  or  no 
resistance,  is  also  included  as  rape*  A  case  in  point  may  be  found  in 
Wharton's  Criminal  Law,**  Here  a  girl  allowed  a  medical  man  to 
have  connection  with  her,  under  the  belief  that  this  was  medical 
treatment  Dr,  Fleisehmann  relates  a  case  from  his  own  practice.*** 
He  was  consulted  by  tie  parents  of  a  girl  seventeen  years  of  age.  She 
had  been  brought  up  in  a  very  secluded  manner,  and  was  both  weak* 
minded  and  wholly  inexperienced.  Her  monthly  periods  became 
suppressed  and  symptoms  set  in  which  awakened  In  his  mind  mispi- 
cions  bf  pregnancy-  The  mother  indignantly  repelled  tiis  idea,  but 
he  continued  his  attendance-  At  last  the  violence  of  her  pains  com- 
pelled the  girl  to  take  to  her  bed,  and  presently  she  gave  birth  to  a  liv- 
ing child-  In  answer  to  her  mother's  inquiries,  she  declared  with  the 
greatest  caudor  ^nd  simplicity  that  she  had  never  slept  with  any  man, 
and  knew  nothing  more  than  that,  a  long  while  before,  her  cousin 
'*N-/*  one  Sunday  when  her  parents  were  not  at  home,  had  played 

"Storer,  N.  Y.  Med,  Joum.,  Novem-  "Wharton,  p,  439. 

ber,  1865.  "Fleischmami,      Henke'a      ^eltsehitr^ 

"Caaptr,   GeriehL   Med,^  Vol,   IL,   f,  1839,  p»  2Si. 
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trith  her,  and  caressed  her  a  great  deal,  and  tten  she  said,  "er  hat 
mi?  auf  dem  sofa  recht  schon  gethan."*^ 

101,  Bape  during  imcoiiscionincss;  under  tlie  imfluemce  of  dings. — 
Where  a  woman  has  been  wrought  into  a  state  o£  unconacionsneas  by 
intoxicating  liquors  or  by  narcotic  druga,  and  when  she  is  prevented 
by  these  means  from  making  resistancej  there  can  he  no  doubt  that  her 
eha&ticy  can  be  violated.  The  cases  are  quite  numerous  which  attest 
Ihift." 

102.  Under  the  influence  of  anesthetics. — Rape  while  the  woman  is 
noder  the  influence  of  a  general  anesthetic  ia  unquestionably  possible, 
bnl  gives  rise  to  several  very  interesting  questions, 

193.  Possibility  of  anesthetizlEg  during  sleep. —  Is  it  possible  to 
aneathetize  persons  during  sleep  so  that  they  will  not  waken  1  So  far 
as  we  know  this  has  been  attempted  only  with  chlorofomij  for  the 
irritati^'©  effects  of  ether  and  its  compounds  are  too  great  for  any 
.  such  change  to  be  effected;  and  nitrous  oxid,  which  is  the  only  other 
P  widely-used  anesthetic,  needs  such  cumbersome  apparatus  that  it 
would  scarcely  be  attempted  outside  of  an  operating  room.  With 
chloroform  the  attempt  has  been  made  several  times  in  an  experi- 
mental way*  Dolbeau^^  attempted  it  on  animals,  but  was  never  sue- 
oessful ;  he  tried  it  on  one  person  several  times,  but  the  patient  always 
woke  up.  Later^  he  tried  it  again  on  twenty-nine  sick  people,  and 
was  successful  in  ten  cases.  Guerrieri^*  tried  it  on  nine  weak-minded 
people  and  was  successful  with  six  of  the  nine.  But  these  attempts 
have  all  been  made  on  people  in  abnormal  conditions  of  health,  and 
the  chloroform  has  been  administered  w^ith  scientific  skill ,  not  aa  it 
would  be  done  by  the  laity. 

104.  Tettimony  of  person  under  anesthetio. —  Second  come  the 
questions  bearing  on  the  value  of  the  testimony  of  the  patient  under 
the  anesthedc:  (1),  whether  there  can  be  oonsciousness  without  the 
alitliQr  to  resist^  and  (2),  whether  erotic  senaations  caused  by  the  an- 
esthetic may  be  of  sufficient  vividness  to  deceive  the  patient,  and 
make  her  believe  things  to  have  taken  place  when  they  are  pure  imag- 
of  the  brain  under  abnormal  conditions-  Taylor^**  cites  the 
<rf  a  dentist,  in  France,  where  the  woman,  under  ether,  waa  con- 
fiidered  as  not  yet  unconscious  but  totally  incapable  of  offering  any 
resistance. 


•Tliia    remark    might    be    tranuTat^ 
MUMfwhat  trt^lj  AA,  "He  put  me  tm  the 
wmiti  and  treated  me  bemitifully." 
"S^  Ij^gml   Rektinns  of  Rape 
*  DnttiMiti,    Ann.    d'Hyg.    Fub.j  Jaa^ 


**  Guerrieri,  VJrcbow'e  Jahreibericht«, 
1S95,  1,440. 

*•  Taylor,  Med.  Juriapr.,  1 2th  Eng.  eii, 
ISdK  p.  711,  refers  to  Lood.  Med.  Ga& 

Vol.  XL.,  p.  ses. 
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A  full  account  ia  given  of  ihe  following  case,  from  the  importauoe 
of  the  questions  to  which  H  has  given  rise.  The  history  is  extracted 
chiefly  from  Dn  Hartshorne'a  vindication;** 

A  young  lady  of  unimpeachable  character,  who  has,  for  some  timej 
been  engaged  to  he  married,  is  accompanied  by  her  betrothed  to  the 
house  of  an  eminent  and  highly  respectable  dentist,  who  had  been  en- 
gaged to  plug  one  of  her  teeth.  They  arrive  about  ten  o'clock  on  a 
Friday  morning.  She  enters  the  house,  and  after  a  few  minutes 
spent  in  awaiting  the  exit  of  two  other  ladies,  she  is  ushered  into  the 
operating  room,  or  office.  Here  we  will  allow  her  to  continue  the 
narration  in  her  own  words: 

'*  'I  went  into  the  office,  took  off  ray  bonnet,  and  Dr.  B.  went  to  the 
washstand  to  wash  his  hands,  and  asked  me  after  the  family ;  I  took  a 
seat  on  the  operating  chair ;  in  a  few  minutes  Dr*  B.  told  me  one  of 
the  men  wanted  to  speak  to  him,  and  he  gave  me  a  book  to  read  and 
left  the  room;  did  not  say  what  man  j  I  supposed  there  were  men  there; 
he  has  a  room  in  which  the  teeth  are  made ;  I  believ^e  those  to  be  tlie 

men ;  Dr.  B. 's  family  wen3  out  of  town  at  that  time ;  he  said  so, 

and  the  door  was  opened,  and  there  was  no  furniture  in  the  front 

room ;  I  don*t  know  how  long  Dr,  B was  absent;  when  he  came 

back  I  was  sitting  in  the  operating  chair ;  he  went  to  the  instrument 
case,  and  began  with  my  tooth ;  the  tooth  was  on  the  left  side ;  he  com- 
menced operating  on  the  tooth  before  he  gave  me  ether ;  the  operation 
was  very  painful  j  he  said  he  would  either  put  something  in  to  destroy 
the  nerve  or  give  me  ether,  leaving  the  choice  to  me;  I  told  him  IM 
prefer  taking  ether;  I  didn't  learn  what  he  proposed  putting  into  the 
tooth ;  he  gave  me  the  ether  on  a  small  napkin,  folded  up ;  I  felt  very 
dizzy  at  firsts  I  was  cold  and  felt  very  numb ;  it  increased  upon  me ;  I 
did  not  lose  my  consciousness  of  what  was  doing ;  I  continued  to 
breathe  the  ether  j  my  eyes  were  closed;  I  closed  them  voluntarily;  I 
did  not  try  to  open  them  for  some  time  after;  after  he  gave  me  the 
ether  he  did  not,  as  I  remember,  operate  on  my  tooth;  he  felt  my 
pulse  several  times ;  put  his  hand  on  my  arm  under  my  deeve,  up  my 
arm;  I  had  a  loose  sleeve;  he  did  it  once;  he  put  his  hand  on  my 
breast  under  my  dress ;  on  the  bosom ;  he  put  his  hand  on  my  person, 
under  ray  dress;  I  have  a  distinct  raemory  of  that;  I  was  not  able  to 
make  any  resistance  or  outcry ;  he  went  round  before  me  and  raised 
my  clothes ;  I  am  perfectly  distinct  in  my  meraory  of  that ;  I  did  not 
try  to  cry  out;  do  not  know  if  I  was  able;  after  he  had  raised  mj 

*■  Tho  hbtory  of  tlila  case,  ftnd  th«  re-    inhftlatl<m.  which   follow,  lu^   publislied 
tnnrka  on  the  phyaical  effeeU  of  ether   in  the  Phila.  Med.  Exun^  Dee.,  1854. 
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clothes,  mj  feet  wore  crossed,  and  he  raised  tham  and  put  one  on  each 
§id©  of  the  stool ;  he  then  put  his  arm  around  me  under  my  clothes  J 
he  drew  me  down  to  the  edge  of  the  chair ;  I  do  not  know  what  he  did 
after  that  till  I  felt  pain;  he  did  enter  mj  person;  it  was  then  that 
I  felt  the  pain ;  I  was  not  ahle  to  cry  out  or  resist ;  I  did  not  try ;  I  don't 
know  what  was  his  position;  my  eyes  were  closed;  I  have  no  douht 
that  he  did  enter  my  person,  and  did  give  me  pain ;  all  this  time  I  was 
conscious  of  everytliing  that  was  going  on ;  after  this  he  left  me  and 
eroded  the  room  to  the  washstand;  I  heard  him  pour  out  water  into 
the  basin;  after  he  had  been  to  the  washstand  and  returaed,  I  opened 
my  eyee^  and  saw  my  clothes  up ;  he  did  not  see  me ;  I  have  a  clear 
recollection  of  seeing  my  clothes  up;  I  closed  my  eyes  immediately; 
be  put  down  my  clothes,  and  in  a  few  minutes  he  was  at  the  side  of 
ihe  chair,  and  lifted  me  up  into  the  seat ;  I  was  just  to  the  edge  of  the 
seat;  it  was  a  large  dentist  chair;  in  a  few  minutes  he  told  me  he'd 
bave  to  take  the  tooth  out;  that  was  the  first  remark  he  made^  except 
the  fijst,  when  he  asked  me  if  I  was  gettiyg  sleepy ;  at  the  time  he  en- 
tered my  person  I  did  not  feel  his  person  against  me;  pain  I  distinct- 
ly felt;  when  he  spoke  ahout  taking  out  ^e  tooth,  I  asked  him  why; 
he  said  they  vrere  both  decayed,  and  he  could  not  save  them  hoth ;  I 
told  him  I  was  afraid  it  would  pain  me,  and  he  said  he  would  not  let 
it;  he  then  gave  me  more  ether,  and  extracted  the  tooth;  it  was  on 
the  left  side;  when  he  extracted  the  tooth  it  was  painful;  I  screamed 
tben ;  he  then  assisted  me  to  rise,  and  led  me  to  the  rocking-chair ;  I 
felt  a  little  dizzy  when  he  led  me  to  the  rocking  chair;  he 
then  went  out  of  the  room,  and  in  a  few  minutes  came  up  with  a  lady ; 
I  have  not  seen  her  since;  he  asked  me  if  I  would  be  introduced  to 
ber;  I  believe  I  said  no;  he  did  not  introduce  me  then;  I  heard  him 
tell  the  lady  he'd  always  been  our  dentist,  and  that  we  never  had  been 
to  any  other ;  he  said  my  teeth  were  very  good ;  he  said  I  had  taken 
ether  when  the  tooth  was  extracted ;  I  think  she  said  something  about 
bearing  me  scream ;  he  said  yes,  ether  had  not  much  effect  on  me,  I 
was  either  nervous  or  for  some  cause;  in  a  little  while  I  got  up,  and 

he  introduced  me  to  the  lady;  I  think  it  was  Mrs.  P ;  I  made 

aaveral  remarks,  but  I  don^t  know  what  they  were ;  I  then  put  on  my 

bomiet^  and  Dr.  B followed  me  down  stairs ;  the  lady  was  left 

up  stairs ;  he  came  to  the  door,  and  I  wanted  to  stop  an  omnibus ;  he 
asked  me  how  far  I  was  going,  and  I  told  him  to  Third  street  and 
Lombard ;  he  told  me  I  had  better  walk :  he  said  he  thought  that  I 
had  9ome  of  the  ether  in  me,  and  the  walking  would  do  me  good ;  I 
walked  down  Walnut  to  Sixth,  and  did  not  get  into  an  omnibus ;  I 


im 


DIFFERENCE  OF  SEX- 


[i  m 


did  oot  reproach  Dp,  B at  the  house ;  I  was  afraid ;  I  stopped  in 

C ^B  ioe  cream  saloon,  at  Sixth  below  Prune ;  I  got  ioe  eream ; 

I  went  then  along  Sixth  street  to  Spnioe,  and  down  to  Third  and  Lom- 
bard street;  I  was  going  to  see  a  young  woman  that  sent  for  me;  I 
did  see  her ;  donH  recollect  how  long  I  was  there ;  when  I  left  I  camt 
up  to  Mr*  T 'b  at  Chestnut  street,  near  Fifth;  I  was  very  inti- 
mate with  Mr.  aud  Mrs,  T — 


t, 


I  met  Mr<  M on  the  way  up^ 

near  Sixth  and  Chestnut  street;  he  joined  me  and  spoke  to  me;  did 

not  accompany  me  to  Mr,  T 's;  did  not  meet  any  but  those  I 

have  named;  I  reached  Mra,  T— — -'s  at  one  o'clock;  they  had  not 

been  to  dinner;  I  first  mentioned  to  Mrs.  T- *-  what  had  occurred 

at  Dr,  B -'s,  the  same  day  after  tea ;  that  afternoon  I  was  taken 

unwell ;  it  was  the  usual  time ;  the  door  of  the  dentistry  room  at  Dr. 

B 's  was  shut ;  there  are  two  doors  in  the  room ;  the  one  leading 

to  the  entry  door  was  closed ;  Dr.  B said  that  he  closed  the  door 

because  the  smell  of  ether  would  go  over  the  house;  the  door  waa  shut 
before  he  gave  me  the  ether ;  the  chair  is  one  that  leans  backwards/ 

"Cross-examined. — 'Dr«   B was  the  dentist  of  our  family; 

don't  remember  the  number  of  years;  it  was  from  the  time  of  my 
early  youth ;  he  attended  all  the  members  of  the  family  so  far  as  they 
required  it ;  I  went  to  him  with  the  approval  of  my  parents ;  he  gen- 
erally behaved  like  a  gentleman;  I  did  not  know  his  family;  don't 
know  how  many  years  I  have  been  his  patient;  when  I  calk*il  with 

Miss  Thr it  was  to  get  my  tooth  plugged ;  on  several  tiroes  before 

I  had  taken  ether ;  I  requested  it  to  be  given ;  I  don't  remember  of  his 
persuading  me  from  it;  the  tooth  was  not  plugged  when  I  was  there 
with  Mias  Thr ;  the  following  Thursday  was  appointed  for  fu- 
ture operation ;  I  did  not  go  on  Thursday ;  Mr.  Thr had  the  ap- 
pointment made ;  I  believe  it  was  on  Wednesday  morning ;  I  received 
a  letter  from  him  to  that  effect;  I  requested  him  to  go  in  with  me; 
he  was  there  when  the  woman  came  to  the  door ;  I  was  shown  into  the 
front  parlor;  it  was  the  usual  place;  it  was  but  a  few  minutes  before 

the  ladies  came  down ;  Mr.  B came  down  before ;  he  said  he  had 

several  young  ladies  up  stairs  and  would  be  down  in  a  few  minutes; 
I  went  into  the  usual  operating  room  up  stairs ;  the  door  opening  into 
the  front  room  was  opened  at  the  time ;  it  was  the  back  room  of  the 
main  building  I  was  in;  the  workshop  is  in  the  second  story  back 
btiilding ;  don*t  know  how  far  from  the  room  in  which  I  waa ;  it  ia  not 
upon  the  same  level;  it  is  lower;  I  don't  know  if  I  could  see  into  the 
windows  of  the  workshop  from  the  window  of  the  room  in  which  I 
sat;  when  Mr.  B went  to  see  the  workmen  he  gave  me  one  of  the 
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monthly  magazii^es ;  while  I  was  in  the  rootti  nobody  came  to  the  door 
that  I  saw  or  heard ;  don*t  know  of  the  doctor  leaving  that  room ;  did 

not  see  any  women  there  except  Mrs.  P^ and  the  Misses  H ; 

_     the  windows  were  closed  in  the  roomj  L  e,,  the  sashes  were  down ;  no 
p    ehange  was  made  in  their  condition  while  I  was  there ;  don't  remember 
any  one  calling  as  a  sitter  while  I  was  there,  and  Dr.  B— — -'s  speak- 
ing of  it;  I  did  not  know  of  Mrs.  P *b  being  in  that  house  before 


alie  was  brought  up  stairs ;  I  don't  remember  speaking  to  Dr.  B- 
of  the  fan  and  requesting  him  to  give  me  ether;  from  the  time  I 
closed  my  eyes  after  the  ether  had  been  taken,  I  did  not  open  them 
imtil  after  the  liberties  had  been  taken ;  I  did  not  open  my  eyes  until 
he  returned  from  the  washstand ;  what  I  have  described  is  from  what 
I  have  heard  and  did  not  see ;  I  did  not  see  any  part  of  his  person 
exposed,  nor  the  application  of  any  part  of  his  person  to  me ;  don't 
know^  except  from  the  pain^  what  part  of  his  person  was  applied  to 
me;  be  passed  his  hand  up  my  arm  immediately  after  he  had  felt 
luj  pulse ;  after  the  ether  was  administered  a  second  time  no  liberties 
were  taken;  I  judge  that  be  did  not  see  me  when  I  opened  my  eyes, 
because  be  was  not  in  front  of  me ;  when  he  told  me  he  would  have  to 
pitU  the  tooth,  I  asked  him  why ;  the  reason  w^by  I  agreed  to  take  the 
ether  a  second  time  was^  because  I  was  afraid;  I  was  not  afraid  to 
have  my  tooth  taken  out,  or  to  be  operated  upon  further;  I  don't 
know  if  either  of  my  teeth  were  prepared  for  plugging;  I  suppose  he 
touched  the  tooth  he  took  out ;  that  gave  me  pain ;  I  told  him  IM  had 
the  toothache;  another  appointment  was  made  for  Monday  at  two 
o'clock ;  I  asked  him  when  I  was  to  come  again  to  have  them  finished, 
Mnd  he  said  at  that  time ;  I  asked  him  that  when  I  was  going  and  had 
my  things  on;  he  booked  it  at  my  instance;  I  don't  know  if  it  was 

before  Mrs.  P.  came  in  or  not;  Dr.  B did  not  say  there  was  a 

sitter  waiting  for  the  chair;  I  did  not  see  any  one  call  to  inform  him 
of  a  flitter;  I  never  notice  such  small  things  as  that;  don't  know  bow 
long  after  he  had  finished  the  tooth  that  he  went  down  for  Mrs* 

P— — ;  I  did  no£  remain  more  than  five  minutes;  Mrs.  P- said 

she  came  from  the  country  and  came  to  have  her  teeth  attended  to ; 

Dr.  B followed  me  down  stairs ;  that  is  his  custom,  not  only  with 

me  but  with  other  ladies;  when  at  the  door  I  did  not  manifest  any 
displeasure  witli  him ;  I  told  the  doctor  I  wanted  an  omnibus ;  I  be- 
believB  I  bid  him  good-bye;  soon  after  I  got  out  of  the  door  of  the 

second  story,  I  told  hira  to  say  goodbye  to  Mrs.  P for  me,  as  I 

had  forgotten  it;  the  ehair  I  sat  in  was  the  one  I  had  always  tised; 
there  was  but  one  operating  chair  in  the  room ;  Dr»  B asked  me 
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if  I  ever  rode  on  horseback ;  I  said  yeSj  sometimes ;  he  said,  **Ride 
over  and  see  us;"  I  repliedj  *Terhaps  I  will  ;'*  that  was  up  stairs;  on 
the  way  doicvia  to  O— — -'9  I  did  not  meet  any  one  I  knew;  I  did  not 
meet  anj  one  on  nay  way  to  Third  and  Lombard  street;  I  told  Dr, 

E I  was  going  on  an  errand  to  Third  and  Lombard  streets;  it 

was  an  errand  for  my  sister  in  respect  to  some  articles  of  dress;  I 
did  not  speak  to  her  of  the  treatment  I  reeeived ;  did  not  sit  down 
very  long ;  when  I  left  Dr,  B — — 's  I  think  it  was  a  few  nuBUtes  be- 
fore or  after  twelve  o^clock;  I  don't  remember  which;  I  donH  know 

how  long  I  was  at  C ^s;  not  long;  reached  Mrs,  T 's  a  little 

after  one  o'clock ;  Mr.  McK^ — — ^  whom  I  met,  asked  after  the  fam- 
ily ;  I  did  not  tell  him  where  I  had  been ;  he  only  walked  with  me  a 

short  distance ;  I  did  not  complain  of  any  pain  to  Dr-  B ,  except 

the  pain  of  my  teeth ;  I  don't  reniember  how  long  the  first  application 
of  the  ether  lasted;  after  I  took  it  I  felt  no  pain  in  my  teeth;  cannot 
describe  the  effect  of  the  ether,  except  that  it  made  me  dizzy;  I  did 
not  see  the  doctor  at  all  during  tlie  operation  of  the  first  ether;  I  felt 
his  breath  as  well  as  felt  pain;  the  pain  did  not  continue  long;  I  had 
no  otlier  indication  of  the  approach  of  my  monthly  discharge  but  that 
day;  it  occurred  in  the  evening;  I  did  not  examine  my  person  in  the 
interval ;  nobody  examined  it  between  those  times ;  I  did  not  examine 
my  garments ;  my  mother  did  on  Sunday  afternoon ;  nobody  before ; 
those  garments  don't  remain  now  as  they  did  then;  they  are  washed; 

[  don't  know  when ;  I  made  the  communication  to  Mrs,  T after 

tea  on  Friday  evening;  I  told  Mrs*  T before  I  became  unwell; 

I  gave  evidence  before  the  Mayor;  don't  know  if  the  garment  was 
washed  before  that ;  it  was  not  washed  till  I  went  out  home ;  dnring 

the  time  I  was  at  Mrs.  T^ 's  till  I  was  taken  ixnwell,  no  physician 

was  sent  for;  I  was  never  examined  by  a  physician;  on  the  afternoon 

of  Friday  I  was  out  riding  with  Mr,  and  Mrs.  T ;  we  set  out 

about  Bi:x;  I  do  not  know  where  we  went;  somewhere  on  the  plank 
road ;  it  was  some  time  after  I  returned  that  I  felt  unwell ;  spoke  to 

Mrs,  T^ on  the  subject  after  tea;  we  had  tea  as  soon  as  we  came 

home  from  riding;  Mrs.  T told  Mr.  T — — ,  and  Mr.  Thr 

asked  me  a  single  question  about  it;  I  answered  it;  and  that  was  all 

I  said ;  it  was  before  I  felt  unwell  that  I  told  Mr.  Thr about  it; 

he  remained  as  long  as  I  did,  and  went  to  my  grandmother's  with  me; 
on  the  next  day  I  went  out  to  the  depot,  but  did  not  go  to  my  father's; 

Mr.  Thr accompanied  me  to  the  depot;  I  met  Mr.  and  Mrs* 

T out  there ;  I  did  not  see  my  father  or  mother;  I  saw  my  father 

on  Monday  morning  in  Fifth  street;  at  the  time  he  ieft  to  go  down 
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■tairs,  I  did  not  see  if  be  opened  the  door  or  not;  I 
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the  lady 
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sitting 

J  I  refused  to  he  introduced  to 

when  he  first  asked  me  the  question;  my  father  and  Mr. 

accompanied  me  to  the  Mayor ;  Mr*  and  Mrs.  T and 

my  two  ijndes  were  there ;  mj  father  was  there  before  I  waa/ 

*'Re-€xamined,-^^l  said  that  Dr.  B generally  used  me  like  a 

gentleman;  he  said  a  year  ago  that  he  should  like  me  for  his  second 
wife ;  he  had  a  good  many  children^  but  they  should  not  trouble  me, 
as  he  would  get  nurses  for  tiiem ;  I  spoke  of  it  at  home  to  my  mother 
and  sisters ;  after  the  doctor  took  me  out  of  the  chair  after  the  opera- 
tion, all  that  I  said  was  in  answer  to  questiona  by  him,  or  to  remarks; 
the  reaaoQ  why  I  did  make  another  appointment  with  him  (Dr, 

B )  wes  that  I  did  not  want  him  to  know  tJiat  I  knew  anything 

of  his  conduct;  I  had  not  concluded  what  course  to  pursue*'  ** 

We  leave  the  comments  upon  the  legal  proof  of  penetration  or  of 
rape  in  this  case  to  our  colleague ;  the  question  as  to  the  capability 
of  evidence  on  the  part  of  a  female,  relative  to  what  has  occurred  dur- 
ing the  period  of  etberiaation,  and  the  possibility  of  resistance  under 
such  circumstances,  may,  we  hope,  receive  an  answer  in  the  subjoined 
remarks: 

There  ia  a  striking  analogy  between  the  effects  of  ether  and  those 
of  alcohol ;  the  chief  difference  between  them  being  in  the  more  rapid 
and  complete  insensibility  produced  by  the  former,  and  in  the  more 
evanescent  character  of  the  intoxication.  There  is  a  period  of  excite- 
ment, of  stupor,  and  of  recovery,  and  the  phenomena  observed  in  dif- 
ferent individuals  vary  according  to  their  temperament  and  habits. 
In  general,  the  state  of  excitement  in  etherized  patients  is  short,  and 
vergei  rapidly  into  that  of  unconsciousness  and  insensibility  to  pain* 
Th*  fapors  of  ether  seem  literally  to  ascend  and  diffuse  Uiemselves 
thitragh  the  brain,  and  to  permeate  every  portion  of  the  body;  the 
patient  has  a  sense  of  fullness  and  warmth;  the  whole  body  feels 
lighter^  and  seems  to  spurn  the  earth;  the  sense  of  hearing  becomes 
confusedi  the  sight  dim,  and  the  touch  benumbed.  External  objects 
lose  rfiemselves  in  a  confused  mist,  which  appears  to  sweD  their  pro* 
pofttons  and  contort  their  shape ;  the  muscles  become  relaxed,  and  the 
pilieilt  sinks,  lethargic  and  imc^nscious,  into  a  profoimd  sleep. 
1  I^niing  the  transition  into  a  stage  of  entire  insensibility,  he  re- 
gponds  to  external  impressions  only  in  an  automatic  manner;  the 
most  painful  incisions,  if  felt  at  all,  seem  to  him  like  the  marking  out 
ol  lines  upon  the  skin ;  and  the  extraction  of  deep-seated  tumors  like 
tke  crackling  of  hair  between  the  fingers*    AD  his  movements  are  in- 
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stinctive;  an  expression  of  suffering  is  often  depicted  upon  the  face; 
the  hands  are  raised  against  the  operator  as  he  attempts  to  draw  a 
tooth,  and,  when  spoken  to,  he  ans%vers  in  a  vague  and  dreamy  man- 
ner. The  recovery  from  this  condition,  or  from  a  more  advanced 
stage,  is  apparently  sudden,  but,  as  in  the  waking  from  profound  nat- 
ural sleep,  the  perceptions  are,  for  a  few  momcsnts,  confused,  even 
while  the  person  thinks  himself  fully  awake,  and  appears  to  be  so. 

Dr*  Forbes  has  well  described  the  psychical  state  under  the  influ- 
ence of  ether.  "Generally  speaJcing,''  he  says,  "the  sense  of  external 
impressions  becomes  at  first  conf used^  then  dull,  then  false,  with  opti- 
cal spectra  or  auditory  illusions,  general  mental  confusion^  and  then 
a  state  of  dreaming  or  utter  obliviom  In  the  majority  of  cases,  the 
mind  is  busy  in  dreaming,  the  dreams  being  generally  of  an  active 
kind,  often  agreeable^  sometimes  the  reverse,  occasionally  most  singu* 
lar,  and  frequently  a  great  deal  ia  transacted  in  the  few  short  moments 
of  this  singular  trance.  Many  of  the  patients  who  have  undergone 
the  most  dreadful  operations,  such  as  amputation  of  one  or  both  thighs 
or  arms,  extraction  of  stone,  excision  of  bones,  extirpation  of  the  mam- 
ma,  have  readily  detailed  to  us,  and  most  with  wondering  thankful- 
ness, the  dreams  with  which,  and  with  which  alone,  they  were  occu- 
pied during  the  operations.  The  character  of  the  dreams  seemed  to 
be  influenced,  as  in  ordinary  cases,  by  various  causes,  immediate  or 
remote,  present  or  past,  relating  to  events  or  flowing  from  tempera- 
ment .  •  •  .  .  A  good  many  seemed  to  fancy  themselves 
on  the  railway,  amid  its  whirl  and  noise  and  smoke ;  some  young  men 
were  hunting,  others  riding  on  coachea ;  the  boys  were  happy  at  their 
sports,  in  the  open  field  or  the  filthy  lane ;  the  worn  Londoner  was  in 
his  old  haunts  carousing  ivith  his  fellows;  and  our  merry  friend^ 
Paddy,  of  the  London  Hospital,  waa  again  at  his  fair,  wielding  his 
shillalah  in  defense  of  his  friends.  Others  of  milder  mood,  and  espe^ 
cially  some  of  the  women  patients  from  the  country,  felt  themselves 
suddenly  transported  from  the  great  city  and  crowded  hospital*ward, 
to  their  old  quiet  home  in  the  distant  village,  happy  once  more  with 
their  mothers  and  brothers  and  sisters.  As  with  the  dying  gladiator 
of  the  poet^  the  thoughts  of  these  poor  people — 

*Were  with  thdr  hearty  And  that  w&a  far  away.' 

Some  seemed  transported  to  a  less  definite,  hut  still  happy  region, 
which  they  vaguely  indicated  by  saying  they  were  in  heaven ;  while 
others  had  still  odder  and  warmer  visions  which  need  not  be  partieu* 
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laruieA"*'  It  is  with  this  psychical  condition  that  we  now  have 
ebieflj  to  do. 

WTiat,  then,  is  the  influence  of  the  inhalatioB  of  ether  upon  the 
perceptions!  It  undoubtedly  cuts  off,  more  or  less  quickly,  the  life 
of  relation^  and  severs  ua  from  the  BKtornal  world.  The  lapse  into 
nnconsciousness  is  gradual  but  rapid^  and  does  not  admit  of  division 
into  distinet  intervals.  The  sensation  of  pain  is  often  lost  before 
outward  consciousness  has  become  totally  obscured.  Indeed,  in- 
atanoed  are  related  in  which  the  patient  has  himself  looked  on  as  a 
calm  spectator  of  the  painless  mutilation  of  his  body.  A  patient  of 
Prof.  Pitha,  being  put  under  the  influence  of  chloroform,  at  once 
fancied  himself  in  his  beloved  Italyj  and  gave  fuU  vent  to  his  ©xpresi' 
sions  of  delight ;  he  raised  himself  up  during  the  operation  for  the 
liberation  of  a  hernia,  and  watched  it  with  great  interest — answering 
to  the  qu^tioD  whether  he  felt  any  pain,  '*8i^  io  sento  I'incwiom^  ma 
mm  aenia  dolori/'  *®  Such  cases  are  rare,  and  it  is  important  that 
WB  should  not  be  misled  by  this  apparent  outw*ard  consciousness.  In 
the  instance  just  cited,  the  perception  was  by  no  means  unperverted ; 
aince^  altliough  the  patient  replied  correctly  when  questioned,  he  im- 
agined  himself  in  a  distant  country.  During  an  extremely  painful 
operation  performed  by  Velpeau  upon  a  young  girl,  she  raised  herself 
into  a  sitting  position  as  if  to  observe  it  She  said  afterwards  that  she 
supposed  herself  seated  at  a  dinner  table.*®  In  the  greater  number  of 
earn,  however,  the  perceptions  are  greatly  perverted,^ — illusions  being 
SQimetimes  suggested  by  the  scene  actually  passing,  and  at  others  aris- 
ing witbout  being  prompted  by  the  external  perceptions.  Some  cases, 
illustrating  this  fact,  %ve  quote  from  the  interesting  work  of  Dr. 

After  an  operation  performed  on  the  forehead  of  Mr.  T ,  a 

dentist  of  this  city,  he  said,  that  although  his  eyes  were  shut,  he  saw 
m«rj  cut  of  the  knife.  ^'^Ue  saw  the  shape  of  the  wound  upon  the 
foivbead ;  and,  what  was  better  than  all,  this  cutting  appeared  to  him 
Io  be  done  upon  somebody  else."  A  lady  dreamed  that  she  was  at 
Cape  May,  and  was  going  into  the  siirf,  and  that  while  in  the  water 
abe  was  attacked  by  a  shark,  which  held  her  fast,  but  without  pain, 
imtil  the  company  present  extracted  his  teeth  and  liberated  hen  A 
little  girl,  the  extraction  of  whose  tooth  made  a  report  like  the  draw- 

*  Brit.  ai]4   For.  Med.  Chir.  Review,        "  Ether  and  Chloroform,  etc.  hj  J.  P. 
April,   1843.  B.  YUgj^,  M,  D..  Sijrp*^on.  P^ntiit.  etc, 

-VrtU«J»r.  t  A.  prakt.  Heillc  1 84 8A  Philadelphia,    Lindsay    and    BlakUton, 

a  m  185L. 

*  Rr».  MM,,  1847. 
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ing  of  a  cork,  sprang  out  of  the  chair,  ^'crouched  upon  the  floor,  and 
looked  lip  anxiously  at  me  and  inquired  if  anjbodj  was  killed/'  She 
supposed  she  was  travelling  upon  a  locomotive  engine,  which  had 
been  blown  up,  and  had  thrown  her  into  the  air.  A  boy  fancied  him- 
self in  a  cotton-mill;  an  Irish  woman  dreamed  that  she  had  been 
home,  and  seen  her  friends  engaged  in  spinning;  and  others  dreamed 
that  they  were  in  railway  cars  or  shipwrecked;  the  dream  in  wcmie 
cases  being  suggested  intentionally  by  the  dentist,  or  being  due  to 
accidental  noises.  A  countless  number  of  cases  might  be  adduced  to 
show  that  patients  under  the  influence  of  ether  have  been  completely 
ignorant  of  all  that  passed  around  them  while  in  this  condition,  and 
have  been  surprised  to  find,  upon  their  recovery,  that  they  have  un- 
dergone the  most  severe  surgical  operations.  But  this  fact  Is  too 
familiar  to  need  illustration.  It  is  only  important  to  obaerv^e  that 
during  this  state  of  utter  oblivion  the  mind  is  often  busily  engaged 
upon  its  own  inward  perceptions,  which  may  or  may  not  be  pertinent 
to  the  actual  position  of  the  patient.  These  perceptions  shape  them* 
selves  into  dreams  entirely  similar  to  those  of  natural  sleep,  being 
grotesque  and  improbable,  cheerful  or  painful,  according  to  tlie  tem- 
perament^ occupation,  and  habitual  mode  of  thought  of  the  indi- 
vidual 

One  of  the  most  extraordinary  effects  of  the  inhalation  of  ether  is 
its  effects  upon  the  emotions.  Thus  some  persons  are  seized  with  the 
most  irrepressible  mirth,  w^hile  others  seem  to  sink  under  the  weight 
of  despondency.  Women  are  especially  liable  to  these  effects.  Hys- 
terical paroxysms  are  by  no  means  a  rare  accompaniment  of  ether  in- 
halation. In  others  the  erotic  propensities  are  strangely  excited. 
Siebold  relates  the  case  of  a  woman  whom  he  rendered  insensible  by 
ether*  Upon  regaining  her  consciousness  she  appeared  to  be  in  a 
highly  excited  state,  and  was  loud  in  her  praises  of  the  delightful 
condition  in  which  she  had  been;  her  eyes  sparkled,  and  a  certain 
erotic  excitation  was  very  observable,^^  Pitha  observed  excitement 
of  the  sexual  feelings  in  two  cases,  one  of  a  woman  and  the  other  of 
a  man,  upon  w^hom  he  operated.^*  '^In  one  of  these  cases,  observed 
by  M»  Dubois,  the  woman  drew  an  attendant  towards  her  to  kiss,  as 
she  was  lapsing  into  insensibility,  and  this  woman  afterwards  con- 
fessed to  dreaming  of  coitus  with  her  husband  while  she  lay  etherized. 
In  ungravid  women,  rendered  insensible  for  the  performance  of  surgi- 

"UpIk^t  die  Anwenduni?  dpr  Schwpf**!-       »  Vrtljsclir*  L  d*  pralct.  Hdlk.  lUh 
jEilif^r  mmpfe  in  der  GeburUhtllfe,  G5t-    Bd.  3- 
tingen,  1S47. 
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cal  operations,  emtlc  gesticulationa  have  occaaioiial]y  been  obgerved ; 
And  io  one  case,  in  which  enlarged  njniphsB  were  removedj  the  woman 
went  uncoBsciousIj  through  the  movements  attendant  on  the  sexual 
orgasm,  in  the  preaenoe  of  numerous  bystandera.^^  We  doubt  not 
that  other  cases  might  be  brought  forward  to  illustrate  this  fact,  but 
the  paucity  of  publislied  reports  of  such  a  nature  will  be  readily  at* 
tributed  to  the  natural  unwillingness  of  patients  to  disclose  painful 
iUoBiona  of  this  kind,  and  of  physicians  to  make  tliem  known.  In 
further  illustration  of  the  disordered  condition  of  the  mind  under  the 
influence  of  ether,  the  following  case  may  be  cited.  A  female  ren- 
der^ insensible  by  ether,  after  some  unintelligible  phrases,  related 
some  most  circumstantial  details  of  her  private  life.  This  involun- 
tary  confidence,  which  might  have  been  followed  by  serious  conse- 
quences had  it  taken  place  anywhere  hut  in  a  hospital^  was  discovered 
«f lerwards  to  have  been  perfectly  true,^* 

In  the  alwve  observations  it  may  very  plainly  be  seen  that  the  will 
110  longer  exercises  its  control  over  the  mental  operations.  The 
thon^ts  run  headlong  upon  their  accustomed  traek^  or  in  any  direc- 
tion in  which  they  may  have  been  impelled  by  fortuitous  irapressiona 
made  upon  the  ner^^es  of  general  or  special  scnsatioiv  There  is  no 
power  to  restrain  tliem,  and,  while  the  dream  is  a  pleasant  one,  no 
desire  to  do  so.  Often,  however,  the  illusions  are  painful  or  dis- 
agreeable^  and  in  such  cases  the  individual  may  make  an  eiFort  to 
eteape  from  or  to  rei>el  them.  Movements  under  these  eircnmstarnces, 
therefore,  imply  an  exercise  of  the  wilL  This  resistance  is  almost 
ftlways  to  illusions  proceeding  from  external  impressions.  We  have 
already  referred  to  the  fiequent  occurrence  of  instinctive  struggles 
against  the  hand  of  the  operator,  while  the  impression,  as  afterwards 
related,  has  been  upon  the  mind  of  the  patient  that  he  was  playing 
a  part  in  some  very  different  scene.  Thus  the  little  girl  whose  case 
ia  before  referred  to,  and  who  fancied,  when  her  tooth  was  drawn, 
that  she  was  blow*n  from  a  locomotive,  sprang  from  her  chair  upon 
the  floor  while  still  unconscious. 

Another  young  lady,  mentioned  by  Dr.  Flagg,  when  the  forceps 
was  plaised  u|)on  the  tooth,  cried  out,  *^Stop  pulling!  stop  pulling!" 
Tb©  tooth  was  nevertheless  extracted,  "She  rose  from  tie  chair  in 
BLOcb  excitement,  and  iivould  have  fallen  to  tiie  floor,  but  I  caught  and 
a^itained  her  for  a  moment,  when  the  ether  instantly  passed  off." 

•A  Leetim  <ro  the  Utility  and  Safety  Bulletin   ile  rAcad^tnie,  XII,.  406. 
«f  the   Inhalation   of  Ether   in  Obstel^        *"  .\nn-    Medico- Pa jchalog.,  VoL   Xllii 

rie    Pmetiee,   by   W.   Tyler    Smith,    M.  p.  376. 
D.,    lancet,   March   27,    1841;     abo   in 
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This  young  lady  dreamed  that  she  was  in  danger  of  shipwreckj  and, 
seeing  the  rocks  and  breakers  ahead,  cried  out  to  the  man  at  the 
wheel,  with  all  her  strength,  to  "stop  pulling/*  In  anotlier  instance, 
a  lady,  while  under  the  influence  of  etherj  resisted  the  attempt  to  ex- 
tract her  tooth.  She  got  up  from  the  chair,  seeming  much  offended, 
and  took  her  seat  in  another  part  of  the  room.  When  the  effect  of  the 
ether  passed  off,  which  was  in  about  a  minute,  she  was  much  aston- 
ished at  finding  herself  so  remote  from  the  position  she  occupied 
when  she  fell  asleep.®* 

The  following  singular  instance  may  be  appropriate  in  this  place. 
A  young  man  having  been  sufficiently  etherized,  the  dentist  prepared 
to  extract  a  tooth.  In  a  moment  he  dashed  the  instrument  from  hi& 
mauth,  left  the  chair,  and  striding  about  the  room,  demanded  what 
they  meant  to  do  with  him»  In  a  few  moments  the  effect  of  the  ether 
passed  off.  Being  again  put  under  its  influence  the  same  scene  was 
enacted,  with  even  greater  violence,  and  he  endeavored  to  jump  out 
of  the  window.  When  he  regained  his  memory,  he  related  that  he 
imagined  himself  surrounded  by  a  great  number  of  enemies,  one  of 
whom  endeavored  to  drive  a  nail  into  his  mouth,  and,  being  unable 
to  struggle  with  them,  he  had  sought  safety  in  flight** 

M,  Grerdy,  in  trying  the  effect  of  ether  upon  himself,  with  the 
object  of  observing  closely  its  successive  phenomena,  found  that* 
with  the  exception  of  the  vibratoi^  and  benumbed  sensation  which 
rendered  the  sense  of  touch  and  of  pain  obtuse,  and  the  noise  in  the 
ears  which  dulled  the  sense  of  hearing,  his  intelligence  was  clear, 
hie  attention  active,  and  his  will  so  firm  that  he  willed  to  walk,  and 
he  did  walk,  in  order  to  observe  the  effect  upon  his  locomotion.  He 
found  that  his  step  was  only  less  sure  than  usual,  and  was  similar  tt> 
the  gait  of  an  intoxicated  person.*^ 

We  have  cited  Uiese  examples,  out  of  many  of  a  similar  nature, 
for  the  purpose  of  showing  that  the  power  of  the  will  over  muscular 
movement  is  not  entirely  abolished  in  etherization.  It  is  true  that 
the  miiscles  are  speedily  relaxed  but  they  are  not  paralyzed.  The 
patient  may  exercise  his  will,  or  he  may  not ;  if  he  does,  it  is  to  es- 
cape from  danger,  real  or  imaginary,  but  which  has  always  to  him 
the  form  of  reality.  If  he  does  not  mate  any  movement,  the  fact  is 
due  either  to  the  pleasurable  or  trivial  character  of  his  mental  per- 
ceptions, or  to  the  temporary  but  complete  unconsciousness  and  in- 
sensibility in  which  he  is  plunged-    That  advanced  stage  of  etheriza* 

■Fljrsfg.   p,   102.  "BulleUo  de  rAoidftrnk,  XIl^  30C 

"Union  MM.,  Sept.  1857, 
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tion  in  which  perfect  narootism  is  produced  is,  in  reference  to  the 
preheat  question,  of  considerable  importanoe;  for,  if  the  power  of 
resistance  is  then  lost^  so  also  is  the  consciousness  of  a  real  motive 
for  it  To  be  more  explicit,  if  an  outrage  be  perpetrated  upon  a 
woman  Ijing  wholly  helpless  and  unconscious^  she  cannot  be  aware 
of  the  liberties  which  are  being  taken  with  her  person,  and  will  not^ 
therefore,  make  anj  opposition  to  them.  She  cannot,  moreover, 
afterwards  describe,  with  elaborate  detail,  the  manner  and  particu- 
lars of  the  assault,  and  jet  have  been  incapable  of  withdrawing  from 
or  repelling  it  If  her  muscles  and  voice  have  been  paralyzed,  so 
also  has  her  outward  consciousness. 

The  recollection  of  what  has  passed  during  this  stage  of  ether iza- 
tion  is  whollj  confined  to  the  inward  mental  perceptiona, — to  dreams 
which  have  all  vividness  of  real  occurrences.  In  the  language  of  Dr. 
Forbes,  "the  old  story  of  the  magician  in  the  Arabian  tales  seems 
more  than  realized;  the  ether  being  lite  the  tub  of  water,  one 
moment's  dip  of  the  head  into  it  produced  a  life-long  vision  in  the 
drc^amer'B  niind*^^  It  is  possible  that  these  dreams  may  be  so  vividly 
impressed  upon  tlie  mind  that  they  may  have  afterwards  to  the  patient 
all  the  force  of  real  occurrences,  and  that  he  may  refuse  to  believe 
iliat  they  have  been  merely  the  disordered  perceptions  of  hia  own 
brain.  In  general,  these  dreams  being  of  a  trivial  or  of  a  pleasing 
character,  it  is  not  surprising  that  the  patient  should  acquiesce  in 
the  belief  of  their  unreal  nature,  but  the  case  is  very  readily  con- 
ceivable in  which  the  hallucination  may  have  been  so  distinct,  and, 
at  the  same  time,  of  so  repulsive  a  character,  as  to  leave  an  indelible 
impression  upon  the  mind,  and  a  conviction  of  its  reality.  Authentic 
published  evidence  of  this  fact  is  indeed  wanting,  and  we  purposely 
forbear,  for  reasons  which  cannot  fail  to  be  apparent  to  our  readers, 
to  refer  to  that  which  was  said  to  have  been  oflFered  in  the  recent 
trial,  as  well  as  to  that  which  we  possess  from  private  sources* 

The  following  cautious  remarks  of  M.  Bayard  are  not  without 
significance;  "If,"  he  says,  "in  some  cases,  individuals  have  rendered 
an  ejcaci  report  of  what  has  passed  around  them,  or  of  the  liberties 
which  havB  been  taken  with  them  while  under  the  influence  of  ether 
and  chloroform,  it  must  not  be  forgotten  that  very  frequently  they 
hftTe  dreams,  hallucinations,  and  illusions  which  they  relate  with  a 
conviction  of  their  actual  reality.  Experts  should  therefore  receive 
with  extreme  circumspection  declarations  made  before  them  under 
these  circumstances,  and  both  in  their  written  reports  and  verbal  de- 
poaitiona,  should  endeavor  to  enlighten  magistrates  and  jury  upon 
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tlia  relative  value  and  credibility  of  such  revelations/'®®  It  appeara 
to  us,  fTDm  what  lias  noTv  been  stated^  that  the  following  positions  may 
be  assumed  as  correct ; 

Ist  That  the  consciousness  or  perception  of  external  objects  and 
in^presaions  is  impaired  in  the  early,  and  lost  in  the  final,  stage  of 
etherization. 

2d.  That  during  the  time  the  mind  remaina  susceptible  to  external 
impressions  at  all,  these  reach  it  in  a  feeble  or  perverted  maimer. 

3d.  That  the  emotions,  and  especially  those  of  an  erotic  character, 
are  excited  by  the  inhalation  of  ether, 

4th.  That  voluntary  muscular  movement  is  not  paralyzed  until 
the  state  of  perfect  narcotism  is  produced,  at  which  time,  however, 
all  outward  consciousness  is  extinct 

5th.  That  the  memory  of  what  has  passed  during  the  state  of  ethe^ 
ization  is  either  of  events  wholly  unreal,  or  of  real  occurrences  per- 
verted from  their  actual  nature, 

6th»  That  there  is  reason  to  believe  that  the  impressions  left  by 
the  dreams  occasioned  by  ether  may  remain  permanently  fixed  in  the 
memory,  with  all  the  vividness  of  real  events.^* 

A  case  closely  resembling  that  of  Dr»  B.,  occurred  at  Montreal  in 
1858*®^  A  dentist  was  indicted  for  attempting  to  commit  a  rape 
upon  one  of  his  patients,  under  the  influence  of  chloroform.  At  the 
trial,  a  witness  testified  that  his  wife  was  under  the  strongest  im- 
pression that  she  had  been  violated  by  the  prisoner  while  under  the 
influence  of  chloroform;  yet  her  husband  was  present  during  th# 
whole  time  she  was  una?nscious.  The  verdict  of  the  jury  was 
'*guilty  of  an  attempt  to  CK)mmit  a  rape,  with  a  recommendation  to 
mercy- ^*®- 
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•Appreciation  Medico- legale  de  I'Ae-  convicted   wiU   hereafter  rtndCT  it  dif 

tion  dp  VEiher  et  dti  Cliloroforme.  Ann,  ficult    to    sustain    an    accusation    upon 

d'Hygi^ne,  XITI.,  201.  similar  proof*    To  complete  tliia  hifilory, 

*  Til  ere  has  been  much  evidence  pub-  it  may  b«  added  that  Dr.  B,  auhseqnenV 

lisbed,  given  at  meetings  of  the  dentiati  ly  received  a  pardon  from  the  Executive 

in  New  York  and  Baltimore,  which  fully  of  the  state,  in  coTi&eqwence  of  the  lar^git 

conlirraa  what  has  been  now  stated,  and  maaa  of  teatimony   p^efl^2nteNi  by  phyd- 

piaces   the   whole   of   the   positions    a«-  cians  and  dentists,  going  to  prove  the 

sumed   by   ua   beyond   the  possihiiity   of  entire  possibility  that  the  whole  accum-         ! 

a  doubt  as  to  their  accuracy.    We  have  tion  grew  out  o^  a  ballueination  such  ai 

only  to  add   that  the  dentist^   Dr,   B.,  ether  is  competent  to  produce.  j 

was  found  guilty  by  the  jury,  and  aen-       **  Boston  Med,  and  Sur;g.  JouriL,  Hor.  ^M 

tenced  by  ^e  judge  to  four  years  and  1853,  p.  E87.  ^M 

six  montha  imprisonment.    We  sincerely       *^  The    views    expressed    in    previon*  ^H 

believe   that   a   greBt  wrong   may   here  editions    with     reference     to    the    verj 

have   been    inflicted    upon    an    innociint  dangerous    character    of    the    precedent 

man,    which    can    only    be   compensated  established    by     the     dedsion    in    thi* 

by  the  probability  that  the  fflllible  na*  eaae     have     been      generally     indorsed 

ture  of  the  evidence  upon  which  he  was  by    the    medical    profeastoo^    and    wi 


I  im 


EAFE. 


161 


1&5.  BTiniig  hypnotic  ilccp. —  The  possibility  of  rape  during  hyp- 
notic sleep  is  graDted  hj  Brouardel,^*  Ladame,®*  and  Vibert** 
Brouardel  cite«  an  iastanoe  of  rape  by  a  dentist  who  had  repeatedly 
hypnotized  a  girl  of  twenty  years* 

198,  BiiTiiig  normal  ilcep. —  The  question  as  to  whether  rape  is  pos- 
sible during  normal  sleep  has  received  considerable  discussion.  That 
it  is  possible  in  a  \'irgiii  can  be  conceived  of  only  in  some  very  excep- 
tional circumstance.  Two  cases  illustrating  this  point  are  related  by 
Montgomery^®*  the  one  borrowed  from  Qoocb  and  the  other  communi- 
cated by  Mr-  CusacL  In  both  the  cases  the  females  were  umnarriedj 
and  regarded  as  virtuous,  and  both  declared  solemnly  that  tbey  had 
no  knowledge  of  the  cause  of  their  pregnancy.  In  each  case  the 
father  of  the  child  bom  confessed  that  be  had  had  connection  with 
the  female  while  she  was  plunged  in  a  deep  sleep  produced  by 
eJtcesaive  fatigue*  Nor  should  such  a  statement  be  deemed  incredible 
when  we  remember  the  instances  quoted  elsewhere^  of  children  born 
without  the  mother's  consciousness*  If  the  woman  be  married,  and 
the  act  be  perpetrated  under  the  cover  of  darkness,  upon  a  woman 
who  baa  fallen  asleep  while  awaiting  her  husband  or  lover,  a  greater 
degree  of  belief  must  be  given  to  such  an  explanation.  Yet,  while 
allowing  all  due  weight  to  these  exceptional  cases,  their  occurrence 
should  not  lightly  be  assumed,  the  presumption  being  certainly 
against  it 

The  proof  o£  unconscious  sexual  conneetion  is  usually  derived  from 
the  occurrence  of  pregnancy  without  a  knowledge  of  its  origin*  W© 
subjoin  a  few  examples.  Klein^^  reports  a  case  where  a  stepfather 
violated  and  impregnated  his  daughter  of  the  age  of  eighteen,  during 
her  sleep,  Zittman"^  relates  the  case  of  a  girl  who  was  impregnated 
during  her  sleep,  and  was  only  conscious  of  having  had  an  oppressive 


li&rdlj  think  ft  ftimilftr  Te«iiU  would 
b*  Agmm  r««cb«d.  Tht  gravest  defect 
in  the  t^hain  i>f  evidence  preftenied  by 
the  pro*?<»ctition  wns  the  absence  of  any 
e3tJiifliti»tioii  tA  prove  reoent  defloration 
«l  the  plaintilf.  The  fact,  also,  that  the 
ptmiiitiff  thought  nhe  had  opened  her 
wjtm  while  In  the  anesthetic  state ^  and 
fffifoediat^lj  closed  them,  goes  very  far 
to  prove  that  the  whole  oecuirence  was 
m  aelusion,  a«  opening  and  closing  the 
ryea  require*  a  voluntary  cfTort^  of  wli  ich 
an  ether lEed  person  would  bp  incapable*: 
fttwi  it  ia  abundantly  shown  in  the  pre- 
wdiBg  remarks  <  f  *  1D4 )  how  comnion 
il  fa  for  fwtients  under  the  inftuence  of 
•■  iHMthetic  to  have  vivid  aclivity  of 

Vol.  111.  Med-  Juk,— lU 


the  brain  present,  while  hardly  ever  Ut 
the  dream  similar  to  the  real  act*  traiift- 
piring, 

"Brouardel,  Attn.  d'Hyg.  Pub.,  1679, 
p.  39. 

"  Ladame,  Ann,  d'Hyg.  Pub.,  1662,  No. 
6,  p.  518. 

«Vibert,  Ann.  d^yg.  Pub.,  ISSl,  No. 
35.  p.  309. 

*  Motitgoraery;  Signs  of  Pregnancy,  p. 

*"  Klein,  Kopp's  Jabrbuch  der  St, 
Armeikunde,  10  Jahrg. 

"  Kittman,  Med.  Forena.  Cent.,  v.  Cat. 
21. 
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dreanu     Alberti"®  mentions  the  fact  of  a  girl  having  been  violated 
and  rendered  pregnant  while  in  a  state  of  stupor  from  a  potion  pre- 
pared from  the  seeds  of  datura  stramonium   (JTamestown  weed)-  ^ 
Osiander®*  relates  that  a  young  girl,  only  fifteen  years  of  age^  having  ^ 
fainted  with   terror  at  the   sight  of  some  drunken   soldiers,  was 
shamefully  misused  by  them,  and  left  bleeding  and  in  an  almost 
dying  condition;  she^  however  recovered,  but  had  got  the  venereal^j 
disease,  and  became  pregnant,     Klose^*'  met  with  the  case  of  a  clergy- 
man, who,  while  watching  by  the  corpae  of  a  young  girl,  gratified  his 
lust  upon  her.     Her  death,  however,  was  but  a  temporary  suspenjsioo 
of  animation,  for  she  awoke  and  was  pregnant    It  should,  of  course, 
be  remembered  that  tJie  truth  of  the  statement  relative  to  the  c*^mr 
menceroent  of  pregnancy  is  open  to  examination. 

IBJ,  Unjust  charges  of  rape* —  Unjust  charges  of  rape  may  k 
brought  against  a  man  not  merely  in  the  cases  where  the  plain  (if 
has  mistaken  the  offender,  or  where  she  is  laboring  under  some  mental 
deluaion  or  hallucination,  but  by  feigning  rape  for  some  malintent 
The  disproof  of  rape  in  such  instances  may  be  even  more  difficult  fl 
than  the  proof  of  rape  in  some  of  the  well  authenticated  cases ;  for  we  " 
have  seen  that  carnal  intercourse  may  take  place  and  leave  no  trace 
on  the  person  of  a  married  woman,  and  possiblyi  also,  not  even  on 
a  virgiTi^* 

The  following  singular  caae  occurred  in  France:  Marie  V 
aged  twenty-eight  years,  was  seen  to  fall  down,  apparently  in  «  faint, 
near  the  house  of  her  uncle,  tiie  district  schoolmaster,  at  the  entrance 
of  a  field  adjoining  the  public  road.  Her  hands  were  found  fastened 
by  a  cord,  her  handkerchief  waa  tied  over  her  mouth,  her  hood 
(ca^Kite)  was  drawm  over  the  upper  part  of  her  face,  and  fastened  by 
pins  in  front  of  the  eyes,  leaving,  however,  a  sufficient  interval  for 
the  use  of  sight;  her  clothes  were  soiled  with  mud  at  the  lower  part 
only,  and  her  camisole  waa  laced.  She  did  not  apparently  regain 
consciousness  for  several  hours;  she  then  related,  with  circumstantial 
detail,  that  she  had  been  assaulted  by  four  young  men  who  had  en- 
deavored, though  unsuccessfully,  to  violate  her  person,  A  medical 
examination  being  ordered,  a  vast  number  of  superficial  linear  m 
cisions  were  found,  made  apparently  with  the  point  of  a  knife  or 
scissors;  there  were  no  contusions  or  marks  of  recent  violence  on  the 

•  Alberti»  Sy&t.  Jurisprud,  Med.,  VoL  '*Klo*e»  Syat«ni  der  gericht.  PhFflik»  I 

II.,  p,  200,  Art.  28tf. 

'*'  OM^ndPT,    H^ndbucb    der    Gebarta-  "See  |  11 B^  Mupnk, 
hilfep  Art.  2de. 
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genital  oi^ns  or  their  vicinity.  Her  clothes  were  not  tom  or  crushed, 
and  in  her  poeket  a  penknife  and  scissors  were  foiindj  on  the  points 
I  of  which  there  were  slight  traces  of  blood.  The  girl  at  last,  after 
much  hcaitation,  confessed  that  she  had  not  heeu  the  victim  of  any 
assault,  but  that  in  a  paroxysm  of  hy.^teria^  without  any  reason  to 
account  for  the  strange  idea  which  took  poasesaion  of  her  mind, 
she  had  herself  inflicted  these  wounds  with  scissors  on  the  parts  of 
her  body  which  she  had  been  able  to  reacL  The  legal  proceedinga 
upere  oonaequeutly  atoppedJ^ 

The  following  instance,  where  a  child  was  made  the  plaintiff  in 
an  nniounded  charge  of  rape,  is  alao  instructive.  It  is  taken  from  a 
paper  by  Mr.  Wilde^^  on  the  history  of  an  epidemic  of  infantile 
leiicorrhea,  with  an  account  of  five  cases  of  alleged  felonious  assault, 
tried  in  Dublin.  "The  first  one  of  these  cases  waa  that  of  Margaret 
Walsh,  a  child  aged  nine  and  a  half  years,  in  whom  the  disease  pre- 
iMmted  a  very  virulent  form  when  it  was  discoverd  by  her  stepmother, 
who^  however,  acknowledged  that  she  had  remarked  her  walking  lame 
Ibr  awreral  weeks  before.  There  was  considerable  swelling  and  in- 
flammatioB  of  the  parta,  and  a  most  profuse  puruleut  discharge. 
Upon  the  discovery  of  the  disease  by  the  stepmother,  she  at  once 
accused  the  child  of  impropriety,  and  demanded  the  name  of  the 
person  who  bad  diseased  her*  Upon  the  child's  denying  all  knowledge 
df  such,  she  was  forthwith  ^soundly  flogged/  and  repetitions  of  the 
pimlshment  promised  until  she  confessed.  It  came  out  at  the  inves- 
dgatioti  that  the  mother  took  dow^i  the  cross  from  the  mantelpiece, 
and  threatened  her  there with^a  very  impressive  mode  of  adjuration 
aSDOiig  the  lower  order  of  Irish.  The  neighboring  women  interfered, 
and  by  threats  and  promises  endeavored  to  extort  an  acknowledgment, 
but  without  effect.  Names  of  different  persons  were  then  suggested, 
btit  fitill  the  child  said  she  could  not  remember  any  of  them  having 
offended  her.  Finally,  an  elder  sister,  who  was  present  during  one 
<if  tfiate  scenes  of  torture,  reminded  the  child  of  an  old  pensioner 
sained  Barber  (who  resided  in  a  distant  part  of  the  city,  but  who 
waa  formerly  a  neighbor  of  hers)  having  given  her  a  bit  of  sugar 
aodie  months  before,  when  they  lived  in  his  neighborhood.  This  she 
adcnawledged,  and  then  arose  the  accusation.''  The  man  was  ar* 
fasted,  committed  for  trial  and  sent  to  prison.  The  child  stated  that 
the  pridoner  took  her  into  the  open  hall  of  a  house  adjoining  his  own. 


*•  Lonflem    And    Edin,    Month.    Joiim. 
n^t  raw,  p-  SSO.     Pfoio  Gat.  de*  H6p, 


"Wilde,  Medical  Time*  and  Qftwtt«, 

Sept^ml*er,  1853. 
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aud  entered  into  a  detail  of  the  tranaactioii,  which  is  not  neoesBarf  to 
quota  The  medical  evidence  showed  that  the  prisoner  was  not  in  any 
way  diseaaod.  "After  a  few  words  from  Chief  Jmticje  Monahan^  the 
jury  at  once  acquitted  the  prisoneij  who  was  discharged^  with*  how- 
ever,  that  Buspieion  against  his  character  which,  among  persons  of 
his  dwn  claaa,  is  not  easily  eradicated,  while  the  unhappy  child  was 
stigmatized  as  a  young  prostitute,  who  had  acquired  gonorrhea  when 
litUe  more  than  nine  years  of  age !" 

Another  interesting  ease  where  the  charge  of  rape  was  brought 
against  a  man  with  malintent,  and  where  lie  person  violated  was  a 
young  girlj  is  the  following:  Here,  however,  the  crime  had  been 
committed  J  but  by  another  man.  Thus— a  tradesman  of  irreproacha* 
hie  character  was  accused  by  a  woman  of  having  violated  her  daugh- 
ter, who  was  but  eleven  years  of  age,  and  of  having  communicated  to 
her  a  gonorrhea.  The  child  was  of  a  very  scrofulous  constitution. 
The  labia  majora  was  separated  and  flaccid,  the  clitoris  unusually  de* 
veloped,  the  entrance  of  the  vagina  inflamed,  and  painful  to  the 
touch,  and  the  hymen  obviously  stretched*  There  was  also  a  copious 
urethral  discharge.  The  opinion  given  by  Dr*  Casper  was^  that  a 
complete  penetration  had  not  taken  place,  but  efforts  by  the  male 
organ,  affected  with  gonorrhea,  had  been  made  to  effect  it  The 
further  process  of  the  case  showed  the  truth  of  this  opinion,  but  not 
of  the  accusation,  for  the  defendant  was  found  perfectly  free  from 
disease,  and  the  cross-examination  developed  the  fact,  that  the  mother, 
after  having  fruitlessly  endeavored  to  extort  money  from  the  trades- 
man, had  delivered  the  child  to  her  own  paramour,  a  journeyman 
living  in  the  same  house,  whom  she  knew  to  be  affected  with 
gonorrhea.  She  then  threatened  to  denounce  the  tradesman,  tmlesa 
he  gave  her  money* 

198*  Bape  by  women, —  Ra]>e  by  females  is  comparatively  rare,  but 
atill  well  established.  An  instance  of  this  kind  is  related  by  Casper 
in  which  a  child  only  six  years  of  age  received  a  gonorrhea  from  hii 
governess  with  whom  he  slept  In  another  and  far  more  horrible 
case,  a  mother  satiated  her  unnatural  luat  with  her  own  son,  nine 
years  of  age,  upon  whose  body,  however,  no  traces  of  the  crime  ^vere 
perceptible.^*  Two  cases  have  occurred  in  France,^^  in  one  of  whieli 
a  female  of  eighteen  years  obliged  a  boy  under  fifteen  years  to  comply 
with  her  wishes ;  and  in  another  a  girl  of  eighteen  was  charged  with 
rape  on  two  children,  the  one  of  thirteen  and  the  other  only  elevea 
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^  Cftiper,  Q^TichL  Med,,  II„  12§. 
also  Klk.  Ni     Uen.   1803,  p.   15. 


See       ^Ann.  d'Hyg.,  1147,  I,,  p.  403. 
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years  of  age.  She  was  affected  with  syphilis,  which  she  communi- 
cated to  the  children.  It  is  stated,  also,  that,  from  a  narrowness  of 
the  vagina,  she  was  unable  to  gratify  her  propensities  with  adults. 
The  only  means  by  which  the  rape  by  a  woman  can  be  established 
throu^  medical  evidence  is  where  gonorrhea  or  syphilis  has  been  thus 
communicated. 


199.  Sexual  abuse. —  In  addition  to  rape  there  are  recognized  ce^ 
tain  other  immoral  acts  which  may  come  into  the  courts  aa  distinct 
charges,  or  need  to  be  considered  in  connection  with  the  cases  of  rape* 
The  aexual  abuse  of  children  or  irresponsible  persons,  independent  of 
sexual  connection,  is  by  no  means  rare,  though  the  proof  is  frequently 
difficult  Infection  with  a  venereal  disease  is  probably  the  most  fre- 
quent evidence  of  such  abuse,  and  yet  many  eases  of  purely  accidental 
transmission  of  such  diseases  must  be  admitted.  Habits  of  mastu^ 
bation  arising  from  such  teaching  are  frequent  Injuries  are  not 
often  found,  though  destruction  of  tlie  hymen  or  its  dilation^  especi- 
ally in  such  countries  as  India,  where  the  early  marriage  of  the  girk 
is  sought  by  the  parents,  is  well  known* 

200*  Pederasty. — Pederasty,'  or  coitus  in  ano,  is  a  very  frequewl 
form  of  unnatural  crime.  Tardieu  states  that  on  two  occasions  the 
sudden  descent  of  the  Parisian  police  upon  certain  dena  of  vi^ 
resulted  in  the  capture  of  eighty-seven  persons  in  the  one  and  fifty- ^ 
two  in  tlie  other,  found  fla^ranie  ddieto.  The  evidence  of  the  j>er-™ 
aon  taking  the  active  part  ia  not  characteristic  Tardieu  describes 
the  result  of  numerous  repetitions  of  the  act  as  producing  a  small, 
pointed  glans  penis;  but  Hofmann*  considers  this  condition  to  be 
found  as  well  in  other  persons.  The  evidence  in  the  person  taking 
the  passive  part  is  equally  unsatisfactory,  though  there  have  been 
described  a  funnel-shaped  depression  of  the  nates,  a  smooth,  patulom 
condition  of  the  sphincter  ani,  and  possibly  the  scar  of  old  lacerations^ 
After  the  first  act  of  the  sort  the  passive  party  may  show  fissures, 


:« 


^  Se«  Tardieu,  Attentats  aux  Moeura^  Bd.  Ylh,  H.  2.  For  an  hUt^jrioil  account 
p.  12:1;  PnrentDii chalet,  De  la  Proa-  of  the  viee,  see  Geachichte  der  Luft- 
ti  tut  ion  dana  la  Villa  de  Purift,  Vol,  !.»  suehe  im  Alterthume^  etc,  JuUiu  Bo* 
p.  225;  and  Casper,  Vierteljahrachr.  f.  aenbaumt  Halle^  1S45. 
garlcht.  Med,    Bd,    I.^  H.  I.;  also  Ibid.       Miofmann,  Gerkht  Med«,  p.  164. 
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excoriations,  or  lacerations  in  the  anus,  or  acute  inflammation  of  tlio 
rectal  mucous  membrane.  The  presence  of  venereal  disease  of  the 
rectum  is  always  a  very  suspicious  circumstance.  The  presence  of 
•emen  in  the  rectum  would  be  positive  proof  if  disease  of  the  genital 
tract,  with  a  fistula  leading  into  the  rectum,  could  be  excluded.  But 
demonstration  of  semen  in  such  a  case  would  need  to  follow  pretty 
cloaely  upon  the  act  Casper*  demonstrated  the  presence  of  semen 
upon  the  shirt  of  a  boy  of  ei^t  years  who  had  been  abused  by  a  boy 
of  fourteen  and  a  half  years  of  age.  Casper  also  describes  pederasty 
against  the  will  of  the  passive  party,  which  he  considers  more  diffi- 
cult than  rape. 

201.  Sodomy. — Sodomy,  or  sexual  connection  between  human 
beings  and  animals,  usually  occurs  between  a  man  and  a  female 
animal  (mare,  cow,  or  goat,  more  rarely  with  bitch),  and  would 
come  to  the  courts  probably  only  as  an  offense  against  the  animal. 
One  such  case  is  reported  by  Kutter,^  where  a  man  was  caught  in  the 
act  of  having  connection  with  a  mare.  A  hair  from  the  mare  was 
found  under  the  prepuce  and  around  the  glans  of  the  man;  blood 
was  found  on  his  pants  and  shirt,  and  a  bloody  discharge  from  the 
vagina  of  the  mare.  But  laceration  of  a  mare  by  the  penis  of  a  man 
would  certainly  be  very  unusuaL  In  some  cases  it  may  be  possible 
to  demonstrate  human  spermatozoa  in  the  vagina  of  the  animal. 
Booee  cites'  two  other  such  cases  of  sodomy,  where  a  man  had  con- 
nection with  a  mare.  Cases  of  intercourse  between  woman  and  a 
male  animal  are  not  very  rare.  One  has  been  reported  from  San 
Francisco  and  one  from  Washington,  D.  C.  Hofmann  says*  that  all, 
•0  far,  have  been  with  dogs.  He  cites  the  case  of  Pfaff,^  where,  as 
proof  of  the  offense,  the  hairs  of  the  dog  were  found  between  the 
labia  of  the  woman.  In  the  Philadelphia  Medical  and  Surgical 
Reporter*  there  is  described  a  case  of  vaginitis  due  to  connection  with 
a  dog. 

WML  Pederasty  with  animals. — Instances  of  pederasty  between  ani- 
mals and  men  are  also  on  record.    As  a  rule  the  man  takes  the  passive 

*GMpcr,  Gerieht.  Med.,  p.  208.  *Pfaff,  Das  Hamr  in  forensiseher  Bo- 

*  Kutter.  Vierteljahrseh.  f.  gerieht  dehung,  1S66,  p.  79.  See  also  Schauen- 
Mtd^  1805,  II.,  356.  stein.  Lehrbuch  d.  gerieht.  Med.,   1875, 

*ln   Witthaus  and   Becker's  Medical   p.    151;    and    Maachka,    Handbuch    d. 
Jnriapmdenee;  1  Va.  Cas.  307;  and  8  C.   gerieht.  Mod.,  p.  100. 
4  P.  417.  'Med.    and    Surg.    Reporter,    Phila., 

•  HofBaaB'k  Qarieht  Med.  Julj  22,  1803,  p.  155. 
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part  and  «  male  animal  tbe  active  part  Such  cases  *  however^  de- 
serve sc&rcelj  mofte  than  to  be  mentioned,  as  theix  medioo-Iegd  aig- 
Difi<»noe  ia  hut  slight 

■For  lDit:anee»  of  pedera^  betw««B  Brooardel,  Aim.  dTEfg.  Pub.,  ISSi.  p. 
fiicn  stt4  «.Qimsl«,  e«e  Tmrdieu*  Attentats  528;  and  Vlrebow^i  Jabr^beriehlM^ 
mux  Mirtirs,    LBig,  |>.    12;    Botilcy  mjmI    1967,  |k  4S3,  uul  Ibid.  IBm,  ^  441. 
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L  In  osnssai. 

203.  Definition. —  The  term  "wound,"  in  a  surgical  sense,  means 
a  solution  of  the  continuity  of  the  skin.  But  in  legal  parlance  the 
term  is  used  in  the  broader  popular  meaning  to  include  any  lesion  due 
to  external  violence.  "Any  lesion  of  the  body,  whether  cut,  bruise, 
oontusiony  fracture^  dislocation,  or  bum,"  is  considered  a  wound  in 
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the  legal  sense.^  Scratches  are  BOt  considered  serious  enough  to  be 
ii^duded  as  woiinds.^ 

204.  Examination,  in  generaL —  The  examination  of  the  wound 
from  the  legal  point  of  riew^  if  tlie  person  is  still  Hring,  naturaUy 
should  not  be  made  ao  as  to  compromise  in  any  way  the  healing  of  the 
wound.  Bandages  and  splints  shotxld  not  be  removed  or  probing  of 
the  wound  done  except  with  the  approval  of  the  surgeon  in  charge. 
The  lines  of  examination  should  lead  to  the  determination  as  to  when 
the  wound  was  inflictedj  what  the  degree  of  danger  of  the  wound  is, 
with  its  dangers  to  life  or  function,  whether  tbe  wound  was  given  by 
the  injured  man  himself,  or  by  some  one  else^  and  with  what  manner 
of  instrument  the  wound  was  produced.  If  the  examination  is  made 
after  death  it  may  be  made  more  searchingly ;  and  to  the  above  ques- 
tions must  be  added  the  determination  of  the  causes  of  deatb,  and  the 
time  of  inflicting  the  wounds, — whether  before  or  after  death. 

206.  Expert  examination,—  ^Tiatever  parts  of  the  examination  caU 
for  the  application  of  special  knowledge  of  which  the  examining  phy- 
sician may  not  be  possessed  should  be  submitted  to  an  expert  in  that 
special  branch,  and,  as  far  as  possible,  these  experts  should  be  present 
at  the  time  of  the  examination,  that  they  may  know  precisely  what 
processes  the  specimens  submitted  to  them  have  gone  through.  It 
is  entirely  impossible  for  any  practitioner  of  medicine  to  be  even  afr 
quainted  with  all  the  appliances  and  new  modes  of  examination 
which  modern  science  has  produced*  It  is  to  this  cause  chiefly^  t;i«*, 
the  disparity  in  the  attainments  of  one  physician  as  compared  with 
another,  and  also  to  the  natural  division  of  medical  science  and  prac- 
tice into  numerous  departments,  some  of  which  may  be  cultivated  to 
the  exclusion  of  others,  that  the  ''disagreement  of  doctors*'  is  really 
due.  Men  of  equal  medical  attainments  will  rarely  differ  upon  an 
essential  point  of  pathology  or  practice;  but  ignorance,  or  defective 
knowledge  in  medicine,  does  not  differ  from  that  in  any  other  branch 
of  science,  in  being  usually  associated  with  presumption  and  obsti- 
nacy. Still,  there  are  few  practitioners  of  medicine  who  are  thor^ 
oughly  prepared  to  enter  upon  an  examination  of  all  the  medical  as- 
pects of  a  case  of  violent  death ;  familiarity  with  the  means  required 
to  carry  through  such  an  investigation  can  be  gained  only  hy  special 
Htudy,  for  which,  to  the  majority,  time  is  wanting. 

Cironmstanees  may^  however,  impoae  upon  the  physician  the  duty 


k 


*  Wha.rtoi]'«  Law  L«xi«o&, 
AS5,  54  E.  a  L.,  &tiii'Reff.  v.   Wood^  4 


C,  A  P.,  38!.  Ifl  E.  C.  U,  430;  V^m.  T. 
QtMllagher,  fj  Met,  (Masa.),  500  ^  Mt9i* 
V,  Leonard^  22  Ma,^  450. 


I 


I 
I 
I 

I 


I 


I 


t  !£05J 


WOUNDS. 


175 


of  making  an  examinatioB  for  which  he  does  not  feel  himself  fully 
competent  In  remote  or  interior  parts  of  the  country  the  means  for 
Ae  suoeeisaf nl  prosecution  of  a  medico-legal  inquiry  are  naually  not  at 
luutd;  m^hoever  may  be  obliged  to  undertake  an  examination  under 
such  circumstances  should  endeavor  to  obtain  the  aBgistanee  of  a  col- 
leagne^  and  should  candidly  represent  to  the  authorities  the  necessary 
imperfection  of  the  examination,  and  what  influence  this  may  have 
upon  the  objects  of  the  inquiry. 

1BO0.  Clftisification  of  woundi  in  gentraL^ — In  the  determination  of 
the  instrument  which  produced  Uie  wound^  we  classify  wounds  ac- 
oording  to  their  form^  as  subcutaneous  or  open.  The  subcutaneous 
wounds  are  represented  by  the  black  and  blue  spots  associated  with  a 
simple  contusion  where  the  skin  is  not  broken,  the  sprains  and  disloca* 
tions  where  the  ligaments  around  a  joint  are  torn,  and  fractures 
where  the  bones,  or,  in  a  more  liberal  interpretation  of  the  term,  any 
of  the  more  rigid  organs^  such  as  the  liver,  spleen,  or  kidneys,  are 
limken.  The  open  wounds  are  classified  as  punctured^  incised,  lacer- 
ated, or  gunshot;  in  each  of  which  the  name  is  descriptive  of  ttie  char- 
acter of  the  wound. 

407,  Snbcotaneoui  wo  audi, —  Subcutaneous  wounds  are  very  de* 
oeptive  on  surface  examination.  There  may  be  a  large  eccJiymosis, 
ft  black  and  blue  spotj  and  but  little  injury  to  the  deeper  tissues,  or 
tlierc  may  be  a  very  extensive  internal  injury,  giving  no  evidence  on 
die  surface.  It  may  even  happen  that,  although  no  marks  of  violence 
can  be  found  externally,  or,  at  leastj  none  which  will  explain  the  per- 
MiUA  Jeadi,  internal  injuries  may  be  discovered  upon  dissection 
wki<^  will  render  it  certain  that  the  death  was  violent  Indeed,  Cas* 
per  gpm  m  far  as  to  declare  that,  as  a  general  rule,  when  death  fol- 
low! an  injury,  suddenly  or  speedily,  in  consequence  of  internal  heni- 
cirrbage  or  other  effect  of  laceration  of  an  internal  organ,  the  signs  of 
eslefiml  injury  are  either  slight  or  arc  entirely  Avauting.  Among 
nmnerous  instances  of  Uiis  description,  furnished  by  Casper^s  experi- 
ecoe,  the  following  is  one  of  the  most  striking:  On  a  cold  winter's 
night  a  wagoner  was  descending  the  hill  from  Spandau  with  a  heavily 
loaded  wagon,  and  dismounted  in  urder  the  more  easily  to  guide  his 
team.  In  doing  so,  he  was  thrown  violently  against  one  of  the  poplar 
trem  which  line  the  road,  and  whercj  in  the  course  of  the  night,  he 
wftj  found  dead.  The  only  external  injuries  consisted  of  a  sH^^ht 
ftbraaion  upon  the  left  arm,  and  a  similar  one  upon  the  right  temp  If, 
III  the  bead  there  was  nothing  worthy  of  note,  except  that  the  trans- 
reise  ninuB  wai  unuaually  distended  witJi  blood     On  opening  the 
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spinal  canftl,  ahimt  a  quart  of  dark  fluid  blood  escaped.  The  spiBoiia 
process  of  the  first  thoracic  vertebra  was  broken  off.  The  deejjer 
spinal  muscles  were  ecchjmo&ed,  but  the  spinal  cord  was  uu in- 
jured The  left  pleural  cavity  contained  about  thirty  ounces  of 
liquid  blood.  The  pericardium  was  torn  completely  across^  and  the 
heart,  severed  from  its  large  vessels,  lay  almost  entirely  loose  in  the 
cavity  of  the  thorax.  The  open  ends  of  the  aorta  and  pulmonary  ar- 
tery were  distinctly  visible*  The  heart  itself  was  sound  and  firm, 
and,  on  both  sides,  but  in  the  ventricles  especially,  contained  much 
dark,  coagulated  blood.  The  left  lung  was  entirely  torn  through  its 
middle  portion,  and  in  the  right  lobe  of  the  liver  was  a  laceration  two 
inches  long,  by  half  an  inch  deep.  And  yet  the  exterior  of  the  body 
presented  nothing  remarkable.^ 

A  case  is  reported  by  Dr,  Ellis,  of  Boston,  of  t  womsB  who  w« 
knocked  down  and  run  over  by  a  sleigh.  She  lived  for  ten  days  after 
the  accident,  and  there  was  no  mark  of  external  injury.  On  exam- 
ination  after  death,  the  liver  was  found  to  be  lacerated,  the  common 
bile-duct  was  torn  across,  and  several  fractures  appeared  in  the  right 
kidney.* 

807a.  Ecchjmoses. —  The  ecchymoses  which  are  the  usual  sign  of 
a  contused  wound  are  very  slight  or  abaent  if  the  wound  was  made 
with  an  instrimient  which  diffuses  the  force  of  the  blow  over  a  laif^ 
area.  Such  are  the  contusions  produced  by  a  sand  bag.  Even  if 
the  blow  is  inflicted  directly  over  a  bone,  where,  usually,  the  ecchy- 
mosis  is  most  prompt  to  appear,  the  sand  bag  contusion  leaves  m 
mark.  Similarly,  Balch  describes  a  case®  examined  by  him  in  1895. 
of  a  man  who,  while  drunk  and  lying  on  the  ground,  was  jumped 
upon  by  another  man  over  the  back  of  the  neck*  There  were  no  aigui 
externally  of  injury,  although  the  man  died.  On  examinatioxi  of  tk 
deep  tissues  clots  were  found  on  the  brain,  said  to  be  due  to  apople^j 
following  alcohol;  and  clots  near  the  spinous  process  of  the  fifth  oeni* 
cal  vertebra,  and  surrounding  the  spinal  cord.  These  later  findingi 
were  interpreted  as  being  due  to  the  traumatism,  and  the  absence  of 
external  signs  was  explained  by  the  possible  protection  of  the  miD*a 
clothing.  Another  point  to  be  considered  in  connection  with  the  il- 
sence  of  external  signs  in  such  traumatisms  is  that,  while  the  eodif 
mosis  usually  appears  in  a  few  minutes  if  the  blow  is  over  a  bone,  «b 
the  other  hand,  if  the  blow  is  over  soft  tissues,  and  the  force  of  tin 

•Gericbt.  Med.,  VoU  I.,  p.  122.  •  Balch,   PetCTson 

*  Boston  Med,  and  Surg,  Joum,,  April,   book  of  Medical  Jurisprudence  and  II^ 
leso,  p.  222.  icolpgy,  1903,  VaL  U  p*  270* 
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blow  IB  transmitted  to  the  deeper  parts,  the  discoloration  of  the  skin 
may  not  show  for  a  day  or  more,  and  then  19  likely  to  appear  at  a 
distant  point.  The  late  appearance  of  discoloration  or  its  absence  13 
particularly  marked  in  blows  npon  the  abdomen,  where  there  may  be 
rupture  of  the  viscera  without  any  external  signs. 

207b.  Dislocatiaiu  and  fracturei. — La  regard  to  the  other  subcnta- 
Beons  wounds,  we  may  have  in  the  bruises  and  dislocations  and  sprains 
btit  little  more  evidence  of  the  condition  of  the  deep  parts  than  in  the 
«imple  contusions.  Dislocations  of  the  smaller  joints  are  so  easily 
overcome  that  they  may  have  been  reduced  before  the  arrival  of  a 
physician*  Even  dislocations  of  the  shoulder  may  be  reduced  in  some 
eties  by  a  layman,  and  leave  nothing  for  the  physician  to  find  but 
eridetice  that  could  not  be  distinguished  from  a  contusion  except  by 
diaaection  of  the  injured  part  In  the  diagnosis  of  fractures  of  the 
bones  the  recent  introduction  of  the  Roentgen  rays  has  added  materi- 
ally to  the  accuracy  of  our  knowledge  of  the  condition  of  the  parts. 
With  its  aid  we  are  able  to  see  the  outline  of  the  denser  structures  of 
tbe  deep  parts^  and  so  can  determine  any  break  in  the  bones  that  is 
associated  with  displacement  of  the  broken  parts.  There  may,  how- 
ever, be  a  splitting  of  the  bone,  which  will  not  show  in  the  shadow 
picture  J  and,  again^  when  there  is  a  fracture  in  a  region  where  Uicre 
are  many  dense  structures,  as  in  the  skull  or  in  the  pelvis^  the  skia- 
graph may  be  so  obscured  as  to  be  no  aid.  Hence,  tie  fact  that  the 
diagnosis  of  fracture  cannot  be  confirmed  by  the  X-ray  picture  should 
BOi  be  taken  as  excluding  the  fracture.^ 


•In  1P€0.  Wliit«  MM  diainnan  of  ft 
edminilti^  on  the  medico  legft I  r^lfttloni 
0I  tbe  X-nj^  presented  to  the  Amer- 
iemm  Surgieal  A^fiociation  the  foOowing 
oonelusionfl,  which  were  unanimoueily 
ftdopt«d  as  expressing  tbe  views  of  the 
Asaorljition; 

(«)  The  routine  employment  of  the 
in  cases  of  fractiire  is  not  of 
at  miiv&nt«|^  to  justify  the 
Umt  it  should  he  used  in 
rf  the  surgeon  U  in 
I  to  the  diAgnosts,  he  should 
■  of  this  as  of  every  other  avail - 
ins  to  odd  to  his  knowledge  of 
but  even  then  he  i*hould  not 
_  the  grave  possihitities  of  misin- 
t«rprctalion.  There  is  evidence  that 
even  in  competent  hands  plates  may  be 
Qiade  that  will  fail  to  reveal  the  pres- 
■Me  of  existing  fractures,  or  wiU  ap- 
sr  to  show  a  fracture  that  does  not 


^k. 


Cb)  In  the  regfons  of  the  skull,  the 
spine,  the  pelvis,'  and  thp  hips,  the  X- 
ray  results  have  not  yet  been  thorough- 
ly satisfactory, aitlioiigli^xKl  i^kiafrrapli(^ 
have  been  made  of  lesions  in  the  last 
three  localities.  On  account  of  the  rar- 
ity of  such  skiagraphs  of  these  part* 
gpe<rial  t^ution  should  be  preserved 
when  they  are  effected,  in  basing  upon 
X*ray  testimony  any  important  diag- 
nosis or  line  of  treatment 

(c)  As  to  questions  of  deformity, 
skiaf^aphs  alone,  without  expert  surgi^ 
cal  interpretation  p  are  genemUy  useless 
and  frequently  misleading.  The  appear- 
anee  of  deformity  may  be  produced  in 
any  normal  bone,  and  existing  deform- 
ity may  be  grossly  exaggerated. 

(d)  It  is  not  possible  to  diatlngutF^h 
after  recent  fractures  between  case**  in 
which  perfectly  satiafaetory  callus  ha& 
foriTied  and  cases  which  will  go  on  lo 
nonunion.    Neither  &m  fibrous  union  be 
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SOS.  Open  wounds  in  general, — The  open  wounds  are  claasified  m 
punctured,  incised,  kceriited,  and  gunshot 

209,  Punctured. —  Of  the  open  wounds  where  the  akin  u  pene- 
tratedj  the  punctured  are  those  where  the  depth  of  tiie  wound  is  much 
greater  than  its  length;  such  as  would  be  made  by  a  pin,  bayonet,  or 
knife-stab*  Such  wounds  may  be  made  for  surgical  purposes;  and 
under  such  conditions,  while  extending  to  the  depth  of  aevera]  inches, 
as  in  exploratory  aspirations  of  the  pleural  cavity,  liver,  or  pelvis,  are 
associated  with  practically  no  bleeding,  and  very  little  Jangcr.  But 
when  accidentally  made,  or  made  with  the  intent  to  injure,  they  are 
often  very  serious  because  of  puncturing  large  blood  vessels,  or  lead- 
ing to  internal  hemorrhage,  while  giving  very  little  external  evidence 
of  trouble.  Vibert  quotes  an  extremely  interesting  case  from  Brierr© 
de  Boismont,^  of  a  suicide  having  a  stab  wound  of  the  upper  part 
of  the  abdomen,  who,  for  several  hours  after  the  injury,  gave  no  evi- 
dence of  the  injury.  He  was  taken  to  the  hospital,  and  the  surgeon 
gave  the  opinion  that  the  wound  had  not  penetrated*  Death,  how- 
ever, came  on  suddenly,  and  on  the  poat-mortem  examination  cuts  were 
found  traversing  the  intestine,  opening  the  inferior  vena  cava  in  Uiree 


dif^tlnguished  from  union  by  callua  in 
which  lime  aajts  have  not  yet  been  de- 
posited. Tlier«  is  abundant  evidenee  to 
show  that  the  use  of  the  X-raj  in  these 
casea  should  be  regarded  a«  merely  the 
adjuTiet  to  other  surgical  methods,  and 
that  its  testimony  is  espcciaUy  fallible, 
(e)  The  evidence  as  to  X-my  burns 
seems  to  sbow  that  in  the  majority  of 


tion  on  the  localization  of  a  foreign  body 
buried  in  the  Hasue*  should  reniembeV 
the  posftibility  of  error  that  »iill  exif^i^ 
(g)  It  hfts  not  seemed  worth  while  to 
attempt  a  review  of  the  Fitualion  Uam 
the  strictly  legal  ttand  point.  It  wool  J 
vary  in  dtfTerent  s  tat  pa,  &tid  with  the 
difTerent  judges  to  interpret  the  Isw* 
The  evidence  shows^    however*    tbat    in 


cnaes  they  are  easily  and  certainly  pre-  tnany  places  and  in  uinny  differing  Hi 

ventable.     The   essential    cause   is   still  cum  stances  the  skiagriipli  will  umlonbt- 

ft  matter  of  dispute.     It  seema  not  un-  edly  be  a  factor  in  medico-leigiil  case*, 
likely,  when  the  strange  susceptibilities        (h)   The  technicEilities  of  its  produe- 

due    to    1dio«;yncrasy    are    remembered,  tion,  the  manipulation  of  the  apparatiiA, 

that  in  a  small  number  of  caaea  it  tnay  ete,,  are  already  in  the  band^  of  the  *.pe- 

make  a  special  individual  especially  iia-  cialists,  and   with    that   subject   nWt  it 

ble  to  this  fonn   of  injury.     Later   ex-  has  not  seemed  wort  h  while  to  deal.  But 

perieuoe  has  shown  tbat  while  bums  oc-  it    is    recoinmcnded    that    the    sur|fPon 

cur  in  only  a  small  minority  of  cases,  should   so  familiarize  himself  with  the 

those   ea&ca  can   not,   with   our   present  appearance   of   skiagraphs,    with     tlieif 

knowledge,  be  anticipated  or  prevented  distortions,   with   the   relative   value  of 

with    absolute    certainty,  their    shadows   and    outlines,    as   to  be 

(f)  In  the  recognition  of  foreign  bod-  himself  the  judge  of  their  teachinpa,  and 

ies  the  skiagraph  is  of  the  very  greatest  not  depend   upon   the   interpretntion  of 

valuer   in   tbeir   localisation   it   haa    oc-  others    who   may    lack    the    wide   ejqje- 


I 
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casionaily  failed.  The  miatakea  record- 
ed in  the  former  should  easily  have  been 
itvoided ;  in  the  latter  tbey  are  becoming 
leas  and  less  frequent  and,  by  the  em- 
ployment of  accurate  matbematical 
methods,  can  probably,  in  time,  be  elim- 
inated. In  the  meantime,  however,  the 
Burgeon  who  baBcs  an  important  opera- 


rience  with  surgical  injury  and  di9«iM 
neeeasary  for  the  correct  reading  of 
thesfi  pictures. 

■  Brierre  de  Boismofit,  Suicide  et  Fo- 
lic de  Suicide*  Paris,  1855;  quoted  hf 
Vibert,  Frmi  de  M^d»  h^,^  9th,  ^ 
ISQG,   p.   285, 
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places,  penetrating  the  diaphragm,  pericardium,  and  riglit  ventricle, 
and  dividing  the  aorta.  The  instrument  had  evidently  been  intro* 
duced  and  then  turned  in  various  directions. 

20§a.  Siic—  The  relation  of  the  size  of  the  punctured  wound  to 
llie  instrument  producing  it  h  also  important  The  depth  to  which 
the  instrument  penetrates  maj  not  only  be  less  than  the  total  length 
&i  the  instruraentj  due  to  but  partial  introduction,  hut,  if  the  tissues 
will  allow  of  compression,  as  they  usually  do,  the  instrument,  by  de- 
pulsing  the  skin,  may  produce  a  wound  distinctly  deeper  than  the 
leagtb  of  the  instrument  Again^  the  size  of  the  skin  opening  may 
not  merely  be  larger  tlian  the  diameter  of  the  weapon,  due  to  cutting 
or  tearing  of  the  skin,  but,  if  introduced  just  perpendicular  to  the 
skin,  it  may  so  stretch  the  akin  as  to  make  an  opening  which,  after 
the  removal  of  the  weapon,  becomes  smaller  than  the  diameter  of  the 
iroapon,  due  to  the  contraction  of  the  elastic  skin, 

200b.  Sliape. —  Usually  needles  and  rounded  instruments  used  to 
make  punctured  wounds  do  not  make  a  round  opening,  but  part  the 
flldo  in  the  line  of  least  resistance,  as  determined  by  the  elastic  fibers 
in  the  skin,  and  so  leave  a  wound  that  appears  rather  like  one  made 
by  a  bladed  instrument,  having  two  sides  and  two  acute  angles.  In 
the  arms  and  legs  the  direction  of  these  slit-like  wounds  prndiicGd  by 
puncture  follows^  in  general,  the  long  axis  of  the  limb;  and  on  the 
bead  and  trunk  is  more  or  less  perpendicular  to  the  long  axis  of  the 
trunks  but  varies  in  the  different  regions.*  Similarly,  in  the  deeper 
tisiiues  these  punctured  wounds  produce  apertures  determined  by  the 
direction  of  the  fibers  of  the  different  layers,  differing  for  each  layer. 
Similarly^  too,  these  wounds  by  rounded  instruments  are  like  those 
from  bluntly  angular  weapons,  such  as  bayonets,  which,  in  the  leg, 
for  instance,  no  matter  at  what  angle  they  happen  to  be  rotated,  tend 
to  produce  a  linear  wound,  parallel  to  the  long  axis  of  the  leg*     The 


effect  is  seen  even  in  single-edged  knives,  which,  while  they  may 
produce  a  wound  in  the  form  of  an  elongated  triangle,  the  base  corre- 
spomling  to  the  back  of  the  knife,  yet  often  produce  wounds  with  two 
ahAip  angles,  if  made  by  a  double-edged  blade*  Hence^  from  the  ap* 
pearatioe  of  the  wound  it  is  possible  to  determine  only  approximately 
the  shape  of  the  instrument  producing  the  puncture. 

210.  Incised* — Incised  wounds  may  be  made  by  any  instrument 
hairing  an  edge  sharp  enough  to  cut  the  skin,  whether  the  weapon  be 

•Sf*  Hofmann*  G^richt*  M^iemc.  for 
ft    ilfUTP  living  thf  dtrti^iloii   of  tli*s« 
~  I  i&  tlic  Tftriotu  p«rt«  of  the  bodj. 
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made  of  steel,  as  a  distinct  edged*tool,  or  whether  it  be  a  foiigb  bit  of 
iron,  tiflj  glass,  or  even  wood.  If  the  weapon  is  of  distinct  weightj 
like  a  hatchet  or  an  axe,  in  addition  to  the  incision  there  is  alao  a  cer- 
tain amount  of  crushing  of  the  tissues.  The  edges  of  the  wound  are 
cleaner  and  more  sharply  defined  in  proportion  to  the  sharpness  of 
the  instrnnient  UBod.  The  separation  of  the  edges  of  the  wound  de- 
pends upon  the  direction  of  the  muscle  fibers  in  the  deeper  struo* 
tures  which  are  cut  When  the  muscle  is  cut  transverselj,  the  ends 
of  the  muscle  retract  and  give  a  wide  gaping;  w^hile,  if  the  inciaion  is 
made  parallel  to  the  muscle  fibers,  there  is  merely  the  gaping  due  to 
the  retraction  of  the  elastic  fibers  in  the  skin.  Wounds  made  with  a 
knife  or  edge  tool  tend  to  be  straight  or  evenly  curved,  while  those 
with  a  piece  of  broken  glass  or  scrap  of  tin  are  usually  more  irre^lar. 

210a.  DireGtion  of  inciaion. —  The  direction  of  the  incision  may 
often  be  determined  by  a  nick  in  the  skin  at  the  end  where  the  knife 
was  introduced,  due  to  the  elasticity  of  the  akin  giving  way  before  tha 
pressure  of  the  blade.  While  at  the  other  end  of  the  cut  the  wound 
tails  out  towards  its  finishing  point 

210b.  Bleeding. —  The  bleeding  from  an  incised  wound  is  greater 
than  that  from  either  the  punctured  or  the  lacerated  wound^  because 
the  blood  Tesaels  are  cut  freely  across,  and  allow  the  easy  escape  of 
the  blood. 

210c.  Irregular* — Wounds  inflicted  while  the  skin  is  thrown  into 
folds  because  of  tiie  fullness  of  the  skin  or  from  the  position  of  the 
body  do  not  give  a  simple,  straight,  incision,  even  though  the  cut  maj 
have  been  straight;  but  show  irregularities  corresponding  to  the  folds 
in  the  skin.  There  may  even  appear  to  have  been  several  wounds, 
produced  by  a  single  stroke. 

211.  Lacerated. —  Lacerated  wounds  ajse  such  as  are  produced  by 
crushing,  or  tearing  the  tissues  by  some  blunt  instrument  They  fol- 
low blows  from  directly  applied  blunt  weapons,  falls  (where  thf 
ground  acts  as  the  blunt  weapon),  and  they  can  also  be  produced  by 
the  crushing  or  tearing  of  the  tissues  when  a  person  is  caught  in  parts 
of  machinery,  Characteristie  of  these  wounds  are  their  irregular 
shape  and  great  amount  of  tissue  destroyed  compared  with  the  siie  of 
the  opening  in  the  skin*  There  is  always  a  marked  contusion  of  the 
tissues  adjoining  the  open  w^ound^  and  the  edges  of  the  cut  are  ir- 
regular. Very  rarely  do  tliey  give  more  than  a  suggestion  of  ibe 
instrument  with  which  they  were  inflicted.  Blows,  or  even  falls, 
opening  the  scalp,  usually  give  linear  openings  which  simulate  in- 
cised wounds*     The  edges  of  the  wound,  however,  are  not  as  deaa 
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cut,  and  the  contusion  of  the  neighboring  parts  and  often  the  exist- 
ence of  a  fracture  of  the  dadl  at  that  point  may  serre  to  distinguish 
between  the  incised  and  the  lacerated  wound.  From  the  medical  ex- 
ammation  it  maj  be  impossible  to  tell  whether  a  linear  wound  of  the 
bead,  digeovered  immediately  after  a  fight  between  two  men,  was 
caused  by  a  blow  with  some  blunt  weapon,  the  f aU  following  the  blow, 
or  a  fall  during  the  retreat  of  the  man  injured.  In  such  cases  the 
position  of  the  wound,  compared  with  the  known  relative  position  of 
the  two  parties  during  the  quarrelj  will  be  the  chief  fact  upon  which 
the  decision  can  be  based, 

811a.  Types, — Falls  usually  give  multiple  injuries,  of  which  only 
those  over  bony  parts  may  be  open,  lacerated  wounds.  Machinery 
injuries*  are  often  very  extensive,  and  associated  with  the  tearing  off 
of  large  areas  of  skinj  aa  in  the  cases  where  a  woman's  hair  is  caught 
in  the  belting  of  the  machinery,  and  the  entire  scalp  is  torn  off,  op 
when  the  hand  is  caught  and  the  skin  and  mxiscle  tendons  clear  up 
to  the  elbow  are  torn  away, 

21E.  Gnnahot  woundi  in  general. —  Gunshot  wounds  are  those  in- 
flieted  by  missiles  of  any  character  propelled  by  the  force  from  the 
ejiplusion  of  gunpowder.  The  size  of  the  missile,  varies  from  the 
lai^  cannon  balls  and  shells,  which  may  destroy  large  portions  of 
the  body,  to  the  small  bird  shot,  many  of  which  may  be  lodged  in  the 
body  without  any  great  inconvenience*  Naturally  the  character  of 
tlie  injury  will  depend  upon  the  kind  of  shot,  the  distance  from  the 
bodir  that  the  gun  is,  and  the  velocity  with  which  the  shot  strikes  the 
bodV. 

213*  Catmon  balls* — ^  Injuries  from  cannon  balls  would  almost  in- 
ly oc3Cur  under  such  circumstances  that  they  would  not  be 
with  wounds  from  small  fire  arms.  They  present  large, 
lacerated,  generally  infected  wounds,  with  such  great  destruction  of 
tise^ue  that  they  can  be  easily  identified, 

814*  Small  ihat* —  Wounds  from  the  multiple  small  shot  of  a 
fowling  piece  are  also  too  charactaristic  to  be  mistaken  for  any  other 
iojury.  It  is  chiefly  important  to  be  able  to  estimate  the  distance 
from  the  body  at  which  the  weapon  was  fired.  Fowling  pieces  of 
the  ufiual  tyi>e  are  made  to  kill  game  (penetrate  several  sheets  of 
brown  paper)  at  a  rang^  of  about  40  yards.  At  that  distance  the 
atiot  have  penetration  enough  to  kill  the  ordinary  small  game^  and 

'Tardipu  Id  his  "Etude  M^dicO'l^gale    tlit  different    profenfifoiis^    du*    to  ma- 
il* BFessiir^ir"  deTotcs  eonsidcrabk   chinery,  boiUng,  free^itigj  fail  of  rockii^ 
to  wouadi  lUbk  to  occur  in    eicplosioufl,  ei  ceicra. 
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the  shot  are  usually  concentrated  into  an  area  30  inches  in  diameter. 
They  are  rarely  fatal  beyond  100  yards.  The  muzzle  velocity  of 
the  ahot  is,  perhaps,  300  feet  per  aecond.  If  the  gun  be  fired  at  a 
iliatance  less  than  a  foot  from  the  body,  it  will  produce  one  single 
wound  at  the  surface,  though  deci>er  tho  shot  will  diverge.  At  a  dis- 
tance of  iy2  feet  there  will  be  some  separate  wounds  on  the  skin- 
At  a  distance  of  a  yard  the  shot  will  probably  all  enter  separately,  but 
may  be  included  within  a  diameter  of  3  or  4  inches.  And  this  area 
over  which  the  shot  will  spread  will  increase  in  proportion  to  the  dia- 
tanee,  so  that  at  15  yards  the  shot  will  be  scattered  over  the  entire 
trunk  of  a  man,  and,  at  40  yards,  about  30  inches,  with  many  scat- 
tering shot  outside  that  circle.  When  the  gun  is  fired  sufficiently 
near  to  the  person  for  the  charge  to  enter  the  body  in  one  mass,  be- 
fore separating,  the  wound  is  of  considerable  extent  and  gravity. 
Its  edges  are  ragged,  contused,  and  blackened;  and,  as  the  shot  di- 
verge after  entering  the  body,  great  laceration  and  injury  of  the 
parts  iinclerneath  take  place.  At  greater  distances  each  shot  will 
produce  a  distinct  though  trifling  skin  wound.  Nevertheless,  a  sin- 
gle pellet  may  occasionally  produce  death.  Thus,  in  a  case  related 
by  Ollivier  d* Angers,  a  thief j  scaling  a  wall,  received,  at  the  distance 
of  15  paces,  a  charge  of  shot  from  a  fowling-piece.  He  fell  dead 
immediately.  The  charge  had  struck  him  in  the  breast,  scattering 
over  an  extent  of  3  to  4  inches,  but  one  grain  had  penetrated  the 
aorta  over  the  attachment  of  the  sigmoid  valves,  and  another  had  tra- 
\ersed  the  anterior  wall  of  this  vessel  The  wounds  had  the  form 
of  linear  incisions,  two  lines  in  extent,  and  such  as  would  be  made 
by  a  fine  double-edged  and  pointed  instrument  If  the  shot  have  had 
to  penetrate  the  clothing,  especially  if  this  be  loose  and  thick,  before 
entering  the  body,  the  usual  character  of  a  near  wound  from  this 
cause  will  be  modified;  the  shot  is  spread  out  of  its  course  by  thiis 
obstacle  to  a  certain  degree,  and  does  not  enter  the  skin  in  a  mass, 
causing  a  round,  tolerably  regular  opening,  but  being  somewhat 
scattered,  will  either  produce  a  large,  lacerated  wound,  or  a  number 
of  small  wounds,  according  to  the  position  in  which  the  weapon  is 
held. 

215.  Rifle  and  revolver  btdletB;  smaller  caliber  jacketed  bullets.— 
Bullet  wounds  from  a  rifle  ball  vary  markedly  with  the  kind  of  bul- 
let used.  The  modern  army  rifle  is  used  with  a  small  caliber,  Jack- 
eted bullet  of  great  velocity.  The  Krag-Jorgensen  of  the  United 
States  army,  the  Lee-Metford  of  the  British  army,  and  the  Mauser 
of  the  Spanish  and  Boer  armies  all  belong  to  this  type.    The  bullets 
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are  6;  7  to  8.2  mm.  in  diameter,  and  30  to  32  mm,  in  length.  Tliej 
weigh  from  10  to  16  grams^  and  have  a  muxzlo  velocity  of  1,968 
to  2,395  feet  per  second.  They  are  capable  of  inflictina:  a  mortal 
wotrnd  at  a  distance  up  to  5,000  yards  (over  2%  miles)*  They  have 
m  penetrating  power  five  or  six  times  that  of  the  old  45-ealiber  lead 
bullets  of  the  Springfield  rifles.  Moreover^  the  hard  nietal  case  pre- 
vents the  deforming  of  the  bullet.  In  consequence  of  these  eharac- 
ceristica  the  bullet  wounds  are  clean-cut  perforations  from  the  wound 
of  entrance  to  the  woimd  of  exit*  Even  if  a  hone  is  encountered  the 
bullet  cuts  a  clean  path  through  it. 

At  short  range,  however,  (under  600  yarda)  the  effect  of  these 
email  caliber  jacketed  bullets  is  very  different,  producing  very  de- 
atrucUve,  almost  explosive,  effects.  Bones  are  shattered  into  many 
pieces,  and  the  soft,  solid  organs,  such  as  the  brain,  liver,  kidney,  and 
spleen,  and  the  hollow  organs  filled  with  fluid,  such  as  the  bladder, 
stomach,  and  intestines,  are  widely  ruptured.  Moreover,  these  bul- 
lets rarely  carry  infection  with  them,  so  that  the  danger  from  infec- 
tion is  not  great  The  bullets  are  rarely  deflected  in  the  body  from 
their  straight  course,  even  if  they  come  in  contact  with  a  bone.  The 
ivounds  of  entrance  and  of  exit  are  so  much  alike  that  it  may  be  very 
diffi^mlt  to  determine  from  which  side  the  ball  entered.  The  hanl 
jacket  of  the  ball  also  prevents  the  splitting  of  the  bullet  Bullets 
deformed  before  they  strike  the  body,  by  a  ricochet  impact,  tcur 
through  the  tissues,  producing  great  laceration  of  the  tissueSi  and 
ii*tifllly  carry  infection  with  them, 

21iSE,  Largar  caliber  lead  boUeti. —  The  old  style  rifles  with  the 
lead  bullets  of  larger  caliber,  32  to  48  (the  figures  representing  hun- 
dredths of  an  inch)  and  slower  muzzle  velocity  (1,000  to  1,500  feet 
per  second)  are  similar  in  their  effect  to  the  revolver  and  pij^toL  It 
ifl  with  the  revolver  wounds  that  most  civil  cases  have  to  deal  Low 
rebicity  lead  bullets,  on  striking  the  skin,  produce  a  depressed  wound, 
usually  smaller  than  the  caliber  of  tlie  bullet,  and  often  darkened 
on  the  edges  by  the  lead  or  the  dirt  In  its  passage  through  the  tis- 
tiled  the  course  of  the  bullet  is  often  irregular,  the  ball  being  deflected 
by  impinging  on  a  bone  or  even  on  a  fascial  sheath,  a  nerve,  or  even 
an  artery.  At  times  the  arteries,  nerves,  or  tendons  are  pushed  aside, 
fvbile  the  veins  are  more  often  cut  The  ball  may  be  cut  in  two  by 
an  edge  of  bone  or  possibly  by  a  fascial  layer,  the  two  portions  then 
each  following  its  own  course. 

The  course  of  these  bullets  through  the  body  vorics  so 
lEincbj    due    to    the    deflection    by    the    firmer  tissues,    that   even 
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if  the  wound  of  entrance,  and  the  line  which  the  bnllet  wm 
following  when  it  struck  the  body,  are  known,  the  path  in  the  body 
cannot  be  predicted  with  any  certainty*  Many  instaxLces  of  this 
fact  ate  given  by  all  authors  on  military  surgery.  The  following  is 
a  singular  illustration  of  it:  In  a  duel  with  pistols  between  two 
students  of  Strasburg^  one  fell,  apparently  niortdly  wotxnded  in  the 
neck,  but  almost  immediately  got  up,  without  feeling  any  incon- 
venience from  his  wound.  It  wag  found  that  the  bullet  had  struck 
the  larynx  obliquely,  and,  glancing  from  the  cartilage,  had  gone  com- 
pletely around  the  neck,  and  atopped  on  the  opposite  side  of  the 
larynx  from  where  it  had  entered.  It  was  taken  out  by  simply  mak- 
ing an  incision  over  it  Other  examples  might  be  cited  in  which 
balls  have  made  a  circuit  around  the  cavities  of  the  body  without 
entering  thenL  In  a  wound  of  the  head,  thorax,  or  abdomen,  the 
baU  may  make  a  half  circuit  of  the  body,  and  lodge  or  emerge  at  a 
point  opposite  that  at  which  it  entered,  thus  leading  one  to  suppose 
that  it  must  have  passed  directly  through.  In  tlie  battle  of  Sud- 
dozam,  a  soldier  was  struck  by  a  bullet  just  above  the  right  haunch 
bone*  The  ball  passed  around  the  tnink,  entered  the  abdominal 
parietes  on  the  left  side,  then  passed  downward  through  the  sciatic  i 
notch,  and  "at  length  contented  itself  with  remaining  in  the  left  fl 
nates.'^  '^  ™ 

The  bullets  may  even  be  deflected  by  the  akin  or  some  subcutaneous 
hone,  leaving  a  slit-like  wound,  more  like  that  expected  from  an 
edged  instrument  than  like  an  ordinary  perforating  bullet  wound. 
So,  too,  wounds  by  bulleta  that  are  deflected  after  penetrating  the  akin 
may  so  weaken  the  deeper  tissues  just  below  the  skin  that  if,  for  ■ 
instance,  the  wound  be  of  the  abdominal  wall,  after  the  wound  has  ap- 
parently healed  the  weakness  of  the  wall  may  le^d  to  a  hernia. 

The  slower  velocity  of  the  lead  bullet,  and  the  ease  with  which  it 
is  deformed  leads  to  much  more  laceration  of  the  tissues  than  in  the 
case  of  the  more  rapidly  moving  jacketed  bullets.  Infections  mate- 
rial, also,  is  more  frequently  introduced  with  the  ball,  so  that  the 
dangers  of  the  wound  are  greater.  The  wound  of  exit  of  these  bul- 
lets is  often  distinctly  different  from  that  of  entrancse*  It  is  larger^ 
more  irregular  in  shape,  and  often  protruding.  The  edges  of  the 
wound  are  usually  distinctly  lacerated.  While  the  wound  of  exit  is 
larger  than  the  wound  of  entrance,  it  may  still  be  smaller  than  the 
bullet,  as  Matthysens  has  shown"  by  experiment  on  the  dead  body^ 

••  CoWn  Military  Surpery.  QiiMt.  M^d.  L*g.  aurlea  TUics  par  In* 

"  See    Gam.    del    HCpitftux,  No.   145,   Armei  4  Feu. 
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with  a  pistol  fired  at  12  paoes  fram  the  body.  With  a  ball  15  mm,  in 
diameter  be  obtained  a  wound  in  the  breast  8.5  mm,  in  diameter,  and 
at  the  point  of  exit  on  the  back,  a  wound  10  mm.  in  diameter*  Sini- 
ilar  relations  were  obtained  from  wounds  in  other  parta  of  the  bodv. 
Bullets  from  these  low  velocity  weapona  lodge  in  the  body  much 
more  frequently  than  those  from  the  modern  small  caliber  rifles. 

The  appearance  of  the  wound  of  entrance  changes  as  the  time 
after  the  infliction  lengthens.  The  description  just  given  is  that  of 
the  fresh  wound.  Within  a  few  hours  there  are  evidences  of  con- 
tusion in  the  reddening  of  the  edges  of  the  wound^  and  this  may 
proceed  to  necrosis  of  the  tisanes  to  such  an  extent  that  the  wound 
of  entrance  after  a  few  days  becomes  larger  than  that  of  exit  Slore- 
over,  the  wound  of  exit  tends  to  heal  more  rapidly  than  the  wound  of 
entrance,  so  that  after  a  few  days  the  original  condition  may  be  re- 
Tedded,  and  the  wound  of  entrance  becomes  larger  than  the  woimd  of 
exiL 

If  the  firearm  be  exploded  in  immediate  contact  with  the  body, 
the  wound  is  large  and  circular^  the  skin  denuded,  blackened^  and 
burned  and  the  point  where  the  ball  has  entered  livid  and  depressed. 
The  blackening  and  burning  of  the  skin  is  often  associated  with  the 
embedding  of  grains  of  powder.  If  a  pistol  be  held  tightly  against 
ddn,  so  that  no  air  may  escape  around  the  end  of  the  barrel^  the 
'wmpressed  air  may  act  as  a  cushion,  and  force  the  explosive  gases 
to  eteape  through  the  joints  of  the  gun.  Here  there  would  be  no 
injury  from  the  bullet 

In  the  celebrated  case  of  Peytel,  tried  in  1839^  for  the  murder  of 
hid  wife,  it  was  found  that  she  had  been  killed  by  two  balls  which 
entered  near  the  nose.  The  eyebrows,  lashes,  and  lids  were  complete- 
ly burned,  and  a  large  number  of  grains  of  powder  bad  imbedded 
themselves  in  the  cheek-  Experiments  being  made  in  order  to  de- 
termine the  distance  required  to  produce  these  effects,  it  was  found 
that  the  weapon  must  iave  been  held  within  a  foot^s  distance. 

216,  Wadding  wonndi. —  According  to  some  experiments  made  by 
Dr.  Swift,  it  was  foimd  that  a  pistol  loaded  with  powder  and  wad- 
ding alone,  at  12  inches  distance,  tore  the  clothes  and  abraded  the 
skin,  without  penetrating  it;  at  half  this  distance,  the  wadding  pen- 
etrated to  the  depth  of  half  an  inch ;  at  2  inches,  a  ragged  and  black- 
ened wound  was  made,  and  the  wadding  was  embedded  at  the  depth 
of  2  ini^ee;  at  1^^  inches  from  the  chest,  the  wadding  passed  be- 
tween the  ribs  into  the  thorax,  and^  in  a  second  experiment,  carried 
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away  a  portion  of  the  rib.*^  M.  Lacbese  found  in  his  experitnent  thai 
the  distance  at  which  the  wadding  of  a  gun  would  enter  the  body  in 
one  mass  did  not  exceed  6  inches  from  the  muzzle,  but  that  even  at 
this  distance  it  only  occurred  when  a  double  charge  of  fine  powder 
was  used,  and  with  an  anny  cartridge.**  Hence,  it  is  probable  that 
an  ordinary  wadding,  such  as  loosely  wrapped  paper^  rag,  or  simikr 
material,  used  in  a  fowling-piece,  or  in  a  musket  by  tboae  not  accaa- 
tomed  to  the  military  use  of  the  weapon,  would  not  produce  a  round- 
ed opening  which  would  resemble  that  made  by  a  bullet  Even  if 
held  at  a  less  distance  than  6  inches  from  the  body,  it  is  doubtful 
whether  such  a  wound  could  be  produced*  Yet,  although  the  opening 
may  not  be  mistaken  for  that  mtrde  by  a  bullet,  it  is  certain  that  dan- 
gerous and  fatal  wounds  are  often  made  wdth  wadding  at  short  dis- 
tances^ by  its  penetrating  the  body  and  lacerating  some  important 
blood-vesseh 

Shotgim  wads  may  mark  the  skin  up  to  a  distance  of  5  yards.  The 
distance  which  a  gun  will  ignite  a  person^s  dress  or  cloth  or  paper  of 
any  sort  must  be  determined  for  each  style  of  gun ;  in  general,  for 
small  arms,  it  may  be  said  to  be  less  than  1  foot.  The  wounds  from 
toy  pistolsj  made  by  wadding  without  any  bullet,  seem  especial]? 
prone  to  carry  the  infection  of  lockjaw. 

A  curious  and  interesting  case,  which  led  to  experiments  oonfinn- 
atory  of  the  above,  occurred  in  Paris,  in  1858.  In  the  circus  a  can- 
non was  fired  in  the  direction  of  the  boxes,  at  a  distance  of  about  150 
feet  The  cannon  was  about  4  feet  long,  4  inches  in  caliber,  and 
loaded  with  3  ounces  of  powder,  retained  by  a  wad  made  of  old  the- 
ater bills  torn  from  the  street  walls,  loosely  rolled  together  aud 
rammed  home  with  moderate  force.  On  one  occasion  a  man  waa 
seated  in  a  box  opposite  the  muzzle  of  the  gun,  and  at  the  distance 
already  mentioned;  he  was  leaning  forward,  with  bis  arms  crosised 
upon  the  handle  of  his  umbrella,  and,  as  the  explosion  took  place,  he 
fell  violently  backward,  and  was  afterwards  found  to  have  his  arm 
broken  above  the  elbow.  Several  portions  of  wadding  were 
found  upon  the  ground  underneath  tlie  place  where  the  man  had  sat; 
but  no  marks  existed  upon  his  clothings  and  none  upon  the  anterior 
part  of  the  arm,  w^bich,  indeed,  must  have  been  inaccessible  to  any 
projectile  that  did  not  at  first  strike  the  forearm.  It  was  concluded 
that  the  fracture  had  been  caused  by  the  sudden  and  violent  starting 
of  the  man  backwards^  which  must  have  brought  his  arm  against  the 

"PhiL  Med,  Ex«m.,  Marelt,  184fl. 
"  Orfila,  Mod.  Ug.,  4me  editioD,  %  pw 
464. 
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hard  edge  of  partition ;  and  various  experiments  tried  with  the  can- 
non proved  that  any  wadding  which  could  be  made  of  paper  was  dis- 
persed in  pieces,  or  lost  all  power  of  mischief  ^  at  a  much  less  distance 
than  120  feet^^ 

817.  Powder  wonndi. —  Gunpowder  alone  is  capable  of  producing 
wounds  which  may  prove  f  ataL  When  a  pistol  or  gun  charged  with 
gunpowder  alone  is  fired  at  an  uncovered  portion  of  the  body  at  a 
distance  of  a  few  inches,  a  blackened,  burned,  and  slightly  lacerated 
wound  will  be  produced,  or,  if  the  grains  of  powder  be  large,  the  skin 
may  present  the  appearance  of  having  been  struck  with  small  shot. 
The  burnt  appearance  of  the  skin,  the  singeing  of  the  hair  in  the 
neighborhood,  or  the  burning  of  a  portion  of  the  clothing,  will  all 
indicate  that  the  charge  has  been  fired  close  to  the  body. 

The  introduction  of  smokeless  powder  with  these  new  rifles  has 
modified  also  the  character  of  the  powder  bums.  Major  Blankensop 
records  three  cases  of  suicide  with  Lee-Metford  rifles,  small  caliber 
bullets,  and  cordite  powder  at  short  range.  In  none  of  them  was 
there  any  blackening,  charring,  or  tattooing  from  the  powder.^* 

818.  Xultiple  wonndi. —  Multiple  wounds  from  a  gun  may  be 
found  not  merely  from  the  shotguns,  which  are  ordinarily  loaded 
with  several  bullets,  but  also  from  a  rifle  or  revolver,  loaded  with  a 
single  bullet  Such  instances  are  evidently  possible  when,  for  exam- 
ple, a  bullet  traverses  a  limb  and  then  enters  the  trunk  or  head.  Sim- 
ilar multiple  wounds  are  caused  by  the  splitting  of  the  bullet  either 
just  before  or  after  it  enters  the  body,  the  two  fragments  each  mak- 
ing its  own  path.  At  the  same  time  it  should  be  remembered  that 
the  gun  may  have  been  charged  with  more  than  one  bullet.  In  cases 
where  the  gun  has  been  known  to  be  charged  with  more  than  one  bul- 
let, only  a  single  wound  may  be  found,  one  of  the  bullets  having 
passed  by  outside  of  the  body. 

The  appearance  of  the  gunshot  wound  is  usually  so  characteristic 
that  it  is  not  liable  to  be  mistaken  for  one  inflicted  by  any  other 
method.  But  in  instances  where  there  has  been  only  the  wound  of 
entrance  and  no  woimd  of  exit  it  may  be  desirable  to  confirm  the 
diagnosis  by  an  X-ray  examination,  which  will  show  the  presence  of 
the  bullet  in  the  body.  Ounshot  wounds  are  usually  associated  with 
considerable  shock  to  the  nervous  system,  so  that  wounds  which,  at 
the  moment  of  infliction,  seem  to  be  trivial,  may,  in  the  course  of  a 
few  hours,  develop  most  alarming  symptoms  of  shock. 

"•Aniiales  d'Hyg.,  Avril,  1859,  p.  420. 
»8ee  Brit  Med.  Jour.,  Vol.  I.,  1900, 
p.  434. 
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219.  Mortal  Ytmm  nojunortal  woirnds,  in  greacraL — In    considering 

the  extent  of  injury  done,  account  muBt  be  taken  of  the  injury  to 
the  function  of  the  yarious  organs,  and  alao  the  danger  to  life,  A 
division  into  mortal  and  nonmortal  wounds,  if  it  could  he  madep 
would  be  very  desirable;  but  the  unexpected  complications  and  the 
various  extraneous  causes  which  give  gravity  to  the  simplest  cases. 
and,  on  the  other  hand^  the  favorable  termination  of  some  injuries 
apparently  the  most  dangerous,  render  any  such  classification  im- 
practicable. The  general  classification  into  slight,  severe,  dangerous^ 
and  mortal  wounds  may  be  used,  but  the  possibility  of  the  slight 
wound  terniinflting  with  the  loss  of  the  person's  life,  and  the  appar- 
ently mortal  ending  with  only  a  alight  impairment  of  some  function, 
must  ah«ays  be  kept  in  mind*  The  interference  with  the  function 
of  any  part  of  the  body,  due  to  the  wound,  will  be  considered  later, 
in  connection  with  the  wounds  of  the  various  parts  of  the  body. 

The  danger  to  life  of  any  wound  is  dependent  upon  a  number  <rf 
factors:  the  extent  of  the  injury,  the  form  of  the  wound,  the  region 
of  the  body  affected,  the  blood  vessels,  nerves,  or  organs  involved, 
the  entrance  of  disease-producing  bacteria  or  other  organisms  into 
the  wound,  the  age  and  constitution  of  the  person  injured,  and  the 
opportunities  for  administering  proper  surgical  treatment.  No  one 
should  be  willing,  on  theoretical  groimds  alone,  to  give  an  opinion  as 
to  the  agency  of  the  wound  in  producing  death.  A  careful  post- 
mortem examination  will  usually  show  the  violent  cause  of  death, 
and  it  is  the  duty  of  the  physician  whose  opinion  is  desired,  to  make 
that  examination  most  carefully,  and  to  base  his  opinion  entirely 
upon  the  findings  of  this  examination ;  not  upon  previous  notions  oi 
the  probable  nature  and  effects  of  the  wound.  Moreover,  it  is  neoea* 
sary  not  merely  to  make  an  examination  of  the  r^ons  apparently  in* 
volved  in  the  injury,  but  also  a  thorough  examination  of  the  entire 
body;  for,  notwithstanding  the  immediate  cause  of  death  may  be  evi- 
dent, it  is  still  advisable  to  be  sure  that  there  was  no  cause  of  death 
in  any  other  part  Although  there  may  be  no  suspicion  of  poisonings 
the  stomach  should  be  opened.  In  a  case  often  referred  to,  a  girl 
died  while  her  father  was  chastising  her  for  stealing;  and,  on  acs- 
count  of  the  marks  of  violent  treatment  upon  her  body,  it  was  sup- 
posed that  this  had  caused  her  death.  On  opening  the  stomach,  how- 
ever, it  was  found  to  be  inflamed,  and  contained  a  white  powder, 
which  was  proved  to  be  arsenic-     The  girl  had  taken  the  arsenic  ifi 
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©r  father's  anger,  upon  the  deteetion  of  the  tJieft;  she  vom- 
itf'd  during  the  floggings  and  died  in  slight  convulsions* 

220,  Sources  of  danger.^ —  The  source  of  danger  in  wounds  ia  to  be 
found  either  in  the  direct  effect  of  the  wound  itself^  or  in  the  results 
which  follow  in  the  course  of  the  wound.  As  direct  factors  we  m^y 
group  (1)  the  mechanical  injury  to,  or  destruction  of,  organs  such  as 
the  heart,  lungSj  or  brain,  which,  when  interfered  with,  lead  to  imme- 
diate death;  (2)  injury  to  blood  vessels,  which  brings  on  death  by 
loss  of  blood;  and  (3)  injury  to  the  nervous  aystenij  which  produces 
deatb  by  shock.  Of  the  indirect  factors^  one  of  equal  rank>  if  not 
of  greater  importance  than  any  of  the  direct  sources  of  danger,  is  in- 
fection of  the  wound  with  disease-producing  germs.  Of  great  im- 
portance also  are  fat  embolism  and  tlie  surgical  procedure  necessary 
for  the  proper  treatment  of  the  injury.  Further  removed,  but  still 
AS  distinct  sequete  of  the  injurj^,  must  be  considered  traumatic  neu- 
rones, epilepsy,  diabetes,  nephritis,  floating  kidney,  sarcoma, 
epithelioma^  etc. 

221,  Direct  soarces,  In  general, —  As  direct  sources  of  danger^  in- 
jury to  the  special  organs  will  be  considered  in  the  sections  on 
wounds  of  file  special  regions  of  the  body.** 

222,  E^dtaastion. —  In  general  we  may  note  here  the  instances  of 
pro&tration  or  death  from  a  large  number  of  trifling  woundsj  no  one 
of  wUch  was  attended  by  any  serious  danger  Death  in  such  cases 
tmkm  place  rather  from  exhaustion  and  terror  than  from  the  mo- 
nientary  shock  of  the  injury.  Examples  of  this  mode  of  death  have 
been  seen  after  severe  flogging  ordered  by  military  authority*'^ 


■-CMper'i  Vi^rteljabrMliTifl^  1S52, 
Bd.  U  B.  1. 

^8e«  LAn«et*  London.  1S46;  an  »c- 
eavrnt  of  ft  caae  at  Hounslow,  A  cajie  of 
Fpi1cp«jr  and  one  of  congestion  of  the 
bmtn.  produced  by  thk  brutal  punish- 
m^t,  if*  recorded  bv  Dr*  Davidjion.  Med. 
Tlfli«i  and  G&z.,  Dee.  1853,  p.  623.  In 
Aprils  IB^T  a  hoj  ot  fifteen  diod  at  Easit' 
towree,  England,  from  the  effect  of  blowi 
mpxm  hit  tMck  and  legs,  indicted  by  his 
tnlor  with  m  skip  pi  n|^  rope  with  wooden 
lyindles,  a.nd  with  &  thick  wiUking-Btick. 
Tbu  pmiiehment  w&«  resorted  to  m  a 
tmaiiff  of  conquering  the  boy's  obstinate 
mad  perverse  disposition,  and  obliging 
titm  to  le&m.  Id,,  Maj,  ISiJO,  It  is  evi- 
drni  Itiat  tbe  boy  wmb  insftne, 

Dr>  TajIot  (Med.  Jur.,  Gth  Am.  ed.,  p. 
SMI  i«jst     "In  deaUi  froui  severe  flag 


quantity  beneath  the  skin  and  among 
tlie  muades;  thia  effusion  will  operate 
as  fftt&lly  as  if  it  bad  flowed  from  an 
open  wound," 

A  painfully  Interesting  chapter  on  the 
cruelties  and  injuriea  inflicted  upon 
children  has  been  written  by  M.  Tar* 
dieu.  ^Ann-  d'Hyg.,  Apr.  lafJO.  p.  3lil  j 
These  are  as  various  in  their  character 
as  the  in  strum  exits  which  are  employed; 
cuffs,  blows,  kicks,  stripes,  and  bruises 
from  rods*  cords,  thongs,  whips,  cluba, 
forks,  shove N,  tongs,  and  every  variety 
of  instruments.  Sometimes  children  aro 
dragged,  pinched,  or  have  their  flesh 
tomi  they  are  deprived  of  all  means  of 
cleaDlinesV,  coarsely  fed  or  starved,  hid 
uway  in  dungeonn,  dloecta,  or  ho^es; 
exposed  to  icy  cold  or  tortured  with  hot 
coals^  or  iron,  or  corrosive  liquids;  their 


blood  may  be  effused  in  Large  llmbt  are  mutilated,  the  eara  and 
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223,  Hemorrhage. —  The  hemorrhage  that  follows   injury  to  the 
blood  vessels  is  dangerous  in  prop*^*rtion  to  the  quantity  of  hlood  lost 
and  the  suddenness  with  which  it  e^scapes,  as  determined  hy  the  vi 
which  is  injured.    A  person  may  sustain  an  enormous  loss  of  blood, 
provided  that  it  oojse  slowly  from  the  body;  while  a  far  smaller 
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lacerated,  or  the  hair  torn  out;  or  ih^ 
are  su^ocated  with  food,  or  are  oUiged 
fo  t wallow  the  most  dis^^ting  And 
lonth^anic  substoiicec. 

The  vietitns  of  theae  emelHes  are  gen- 
i*rany  very  young.  In  seventeen  out  of 
tbirtj'-two  €s»e^«  they  were  under  the 
!ige  uf  tivp  years,  and  In  seven  eaac** 
irom  Ave  to  ten  years  old.  In  nearly 
rtlJ  the  instances  the  cruelties  were  in- 
Hicted  by  the  parent«r  eleven  times  by 
both  tofFether,  eight  times  by  the  mother 
and  five  times  by  the  father  only,  four 
times  by  a  stepnjothert  four  times  by  a 
i*ehool  teaelier,  and  onee  by  a  womaii  to 
whom  the  ehitd  was  apprenticed. 

Their  aspect  is  generally  peculiar! 
they  are  pule  and  thin,  and  sometimes 
wn^ed  almost  to  the  bones,  with  a  dull, 
downcxL^t,  i^addened  look,  and  a  tinnid 
manner.  The  markfi  of  their  cruel 
treatment  generally  consists  of  brumes, 
wheals,  and  excoriations.  The  bruises 
are  umially  upon  the  face,  limb«,  and 
bjickt  and  are  peculiar  in  not  generally 
oeeupying  prominent  parts,  as  they 
would  do  if  produced  by  a  fall.  Their 
shape  is  often  distinctive,  and  resembles 
that  of  the  hand,  mails,  stick,  shoe,  etc,, 
which  inrlicted  them;  or  they  are  red ^ 
*»viil,  II nd  ecehymoiied  from  pinching; 
prespnt  double  parallel  and  bruised  linet 
when  produced  by  blows  with  a  ruler,  or 
the  stripes  occasioned  by  a  whip-lash, 
etc. 

The  wounds  are  contused,  lacerated, 
accompanied  with  fracture  of  bones,  or 
are  produced  by  fire  or  by  corrosive 
agimts;  or  certain  marks,  such  as  deep 
furrows  in  the  skin,  or  a  permanent 
♦jtifTnesa  of  the  limbs,  or  a  deformity  of 
the  bones,  indicate  the  use  of  cords,  or 
the  confinement  of  the  body  in  a  eon- 
strained  poi^jtion* 

In  eighteen  of  the  thirty -two  oas^  col» 
lee  ted  by  M.  Tardieu  death  was  cau&ed 
either  directly  or  indirectly  by  blows  or 
prolonged  ill  usage,  and  it  is  to  be  ob- 
served that  the  former  may  be  fatal  by 
their  direct  ahock  to  the  nervous  sys- 
tem. 

As  illustrations  of  this  painful  jub* 
jed,  tt   brief   notice  of   two  cases   ooQ- 


tuined  in  the  p*per  ftbove  referred  to 
tnaj  htre  be  pr^tented, 

A  father  and  mother  were  condemned 
to  hard  labor  for  life  upon  convict  ion 
for  having  cruelly  maltreated  tbi?ir 
daughter  from  the  age  of  eight  to  that 
of  seventeen  years.  She  was  inceoeant- 
ly  whipped,  knocked  down,  beat«n  with 
all  manner  of  infitrtiments,  and  lashed 
upon  the  back  with  a  eat  o*  nine  tail* 
while  hung  up  by  the  wrista.  One  night 
\vhile  she  was  naked  and  firmly  bound 
down,  her  father  applied  red-hot  coab 
to  her  bade  and  limbs ^  renewing  them  la 
fast  us  they  ceased  to  burn;  and  on  the 
following  night,  after  she  had  bi^n 
flogged  with  the  cat,  her  mother  applied 
a  sponge  soaked  with  nitric  a4;id  t«  the 
wounds.  Tliese  abominable  and  unpar- 
alleled atrocities  were  several  time*  n- 
pealed,  with  variations  of  intenser  rrii* 
elty.  The  unhappy  victim  slept  in  a 
chest  about  six  feet  long  by  twenty  in- 
ches high  and  twenty-four  inches  widf, 
upon  a  litter  of  stinking  straw,  with 
which  after  her  back  had  been  maiif 
raw,  they  mingled  nettles  and  bramble*. 
In  this  she  wa^  confined  by  a  ltd  secured 
by  means  of  a  padlock,  and  only  raisai 
enough  to  permit  her  to  breathe.  If  It 
was  possible  to  add  anything  to  thpie 
cruel  tie?*,  it  was  done  by  the  father  of 
the  victim,  who  addressed  her  in  filthy 
language,  and  attempted  indecently  to 
touch  her  person,  and  finally  sit*r  bind- 
ing her  ftnnly  with  her  limbs  asunder, 
he  thrust  a  wooden  plug  into  her  gen- 
itals. It  is  remarkable  that  the  girl 
attempted  to  explain  all  of  the  injuries 
found  upon  her  person  in  such  a  man- 
ner aa   not   to  accuse  her   parents. 

The  remaining  case  is,  briefly,  the  fol- 
lowing. Tlie  stepmother  of  a  fine,  ro- 
bust boy,  four  yeara  of  ajE^e,  auffocatM 
him  by  forcing  food  into  hi  a  throat.  The 
mouth  and  throat  were  distended  by  a 
compact  mass  of  doughy  bread,  lar|re 
quantities  of  which  were'  also  found  ia 
the  stomach  and  a^ophsgus,  some  pot' 
tions  of  it  even  in  the  trachea. 
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qtiantitv^  if  poured  out  rapidly  from  a  large  vessel,  would  be  fatal. 
Hence,  the  cutting  of  aa  artery  ia  more  significant  than  the  cutting 
of  a  vein  of  the  same  size;  and  the  alow  oozing  from  the  capillaries  is 
fitiJl  lesa  dangerous.  The  absolute  quantity  of  blood  that  can  be  lost 
without  endangering  life  is  exceedingly  variable*  The  robust, 
plethoric  people  are  able  to  lose  much  larger  quantities  than  thin, 
anemic  persons.  Children  and  aged  people  do  not  bear  hemorrhage 
Efl  well  aa  those  in  middle  life.  Women  during  parturition  tolerate 
hemorrhages  which,  under  other  circumstances,  would  probably  prove 
rapidly  fatal.  Williams  aaya:*"  **The  amotmt  of  blood  lost  during  a 
post-pAFtum  hemorrhage  may  vary  from  500  to  3>000  cubic  centi- 
meters;  the  latter  extreme,  however,  being  usually  incompatible  with 
life.'*  Generally  speaking,  the  effect  depends  more  upon  her  [the 
woman's]  general  condition  than  upon  the  quantity  of  blood  lost" 

For  therapeutic  purposes  it  is  customary  to  remove  300  to  500 
e.  e,  and  such  a  loss  does  not  endanger  life.  In  the  older  records  of 
Y«neaection  the  quantities  of  blood  removed  seem  to  reach  very  close- 
ly the  estimate  of  the  total  quantity  of  blood  in  the  body.  In  an 
t  weighing  150  pounds  we  estimate  the  total  quantity  about  184 
loes.  Yet  Burton  deacribes^^  a  venesection  removing  122  ounces; 
Dover,**  one  of  111  ounces  and  another  of  190  ounces.  Taylor 
eitea^  a  case  of  asphyxia  in  which  he  produced  a  successful  issue  by 
estraettng  a  gallon  of  blood  in  the  course  of  tvelve  hours*  It  is 
tieedleaa  to  note  that  the  popular  idea  of  the  quantity  of  blood  lost 
frofn  a  wound  is  grossly  overestimated,  the  person  stating  that  he  has 
bet  a  pailful  of  blood  when  he  sees  a  pailful  of  water  discolored  by 
tlie  blood,  and  when  he  has  lost,  perhaps,  an  ounce  or  so. 

223a.  Bleeders. —  If  no  large  vessels  are  cut  in  the  wound,  the 
bleieding  is,  as  a  rulcj  proportional  to  the  size  of  the  wound*  But  in 
m  certain  class  of  people,  popularly  called  *'bleeders/^  the  quantity  of 
blood  lost  from  even  the  slightest  wounds  may  be  so  great  as  to  be 
alarming  or  even  dangerous  to  life,  as  it  is  exceedingly  difficult  to 
make  the  blood  clot  Surgical  operations  on  such  persons  are  asso- 
cialcNJ  with  the  same  danger,  and  should  not  be  undt^rtaken,  accord- 
ing to  the  general  conBcnsus  of  medical  opinion,  except  in  cases  of 
T  threatening  life.     The  diagnosis  of  this  disease,  hemophilia, 
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"Altlfcld  cileB  a  CAse  where  the  losu 
df  3^000  e  e,  did  no  haon^  &nd  another 
whtr«  Ui«  Io«s  of  1,500  c,e.  wiii  fuUl, 
Z«l^hr.  t  G«b.  u.  G^aAk..  Vol.  U.,  No. 


*  Burton,  Amerioui  Medical  Kaposi- 
ioty. 

**  Dover  (Thomria),  The  Ancient  Phy- 
sician**  Ijegacy,   London.    1702. 

"Taylor,  Lancet,  London.  1S27.  p. 
718. 
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caiL  not  be  made  except  from  the  history  of  bleeding  after  previotu 
cutflj  though  it  maj  be  suspected  in  the  male  members  of  a  family  any 
of  which  have  a  history  of  being  bleeders. 

2S3b.  Internal. —  Bleeding  without  any  external  wound  niay  go  on 
to  such  an  extent  as  to  threaten  life.  Such  hemorrhages  uBually  take 
place  into  the  large  cavities  of  the  body.  If  the  bleeding  is  into  tht 
abdominal  cavityj  there  are  usually  no  signs  except  those  due  to  the 
loss  of  blood.  If  into  the  cavity  around  the  lungs,  there  may  be  no 
other  signs,  but  usually  there  are  signs  of  compression  of  the  lung. 
If  the  bleeding  is  into  the  pericardial  cavity  there  are  the  signs  of 
interference  with  the  action  of  the  heart;  and  if  into  the  cranial  cav- 
ity the  signs  of  the  bleeding  are  secondary  to  those  of  a>mpression  of 
the  brain  or  the  apoplexy. 

224.  Pofit-mortem  indications  aa  to  hemorrhage. — Where  death  ha^ 
resulted  from  hemorrhage  alone,  the  fact  is  usually  indicated  by  the 
pallor  of  the  skin,  the  absence  of  cadaveric  blotches,  and  the  paleness 
of  the  internal  organs.  Putrefaction  occurs  also  later  thao  usual 
These  appearances  will  be  found  more  marked  in  those  cases  in  whici 
the  hemorrhage  has  gone  on  slowly  and  to  a  greater  degree, 

225,  Shock* —  Death  may  also  be  due  to  the  shock  associated  wiik 
the  injury.  The  possibility  of  a  person  dying  from  ^e  shock  at- 
tendant upon  an  injury  which,  by  itself,  appears  to  be  unimportant, 
is  attested  by  experience.  No  satisfactory  explanation  of  the  cause 
of  shock  seem  to  have  been  found,  though  it  is  due  in  some  way  ta 
the  upsetting  of  the  nervous  equilibrium  of  the  body.  Shock  from  an 
injury  may  be  fatal  even  when  the  blow  leaves  no  trace  behind  it; 
asj  for  instance,  when  a  person  receives  a  violent  blow  upon  the  pit  ol 
the  stomach,  or  behind  the  ear,  or  to  the  larynx. ^^  On  post-mortem 
examination  there  may  be  found  externally  but  slight  marks  of  oon- 
tiiaion,  and  internally  neither  laceration^  fracture,  nor  hemorrhage 
by  which  the  cause  can  be  brought  into  any  apparent  relation  wilb 
the  fatal  result  Beck  cites**  the  case  of  **Mr>  Lambert,  a  respectable 
individual  of  New  York,  who  received  a  blow  on  the  stomach  from 
some  rioters,  immediately  after  coming  from  a  supper  party.  He 
died  almost  immediately.  On  dissection  no  mark  of  injury  could  be 
discovered,  except  some  small  red  spots  on  the  internal  surface  of  the 
stomach,  and  there  were  no  marks  of  external  contusion.  The  brain 
was  healthy,     Dr*  Post  and  other  witnesses  concurred  in  believing 

"For  ihesdc  after  injuries  to  the  Ur-       "Beck,  M«d*  Jiir,,  Vd-  H-,  j.  »S7. 
jnx,  aee  Krankheit  di*8  Halaes,  in  BUI- 
roth'i  HmndbuGli,  VqL  111.,  Pt  I.,  p.  58. 
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that  the  blow  was  the  eauaa  of  deaths  and  not  sudden  fright  The 
pridoners  were  convicted  of  manslaughter/*  Similar  casea  are  re- 
ported bj  Sir  iVstley  Cooper,  and  Mr.  Wood.^**  In  the  case  of  Reg^ 
▼*  Stane  ei  ah?^  tlie  deceased  had  received  injuries  to  the  abdomen 
bj  kicki  and  blows,  but  there  were  no  marks  of  hruiBes  present^  or 
anything  to  show  the  cause  of  death*  Death,  however,  had  followed 
twenty  minues  after  the  maltreatment,  and  was  evidently  due  to  the 
shock.  The  prisoners  were  convicted  of  murder.  A  similar  case  was 
that  of  Reg.  v.  MacGowan  et  ah?^  whore  the  deceased  died  four  days 
after  the  aasault  The  examination  showed  injuries,  but  none  suffi- 
dent  to  acoonnt  for  the  death;  and  yet  a  verdict  of  murder  was 
brought 

2S8.  Abnormal  conditians. —  Sometimes  a  wound  whiehj  under  or- 
dinary circumstances,  would  not  be  fatal,  becomes  so  in  consequence 
of  the  existence  of  some  abnormal  or  diseased  condition  of  the  body. 
The  caaea  which  fall  in  this  category  are  exceedingly  numerous.  An 
Qudue  thinness  of  the  skuU^  a  displacement  of  the  viscera,  an  abnor- 
mal distribution  of  the  arterial  trunks,  an  aneurism,  a  hernia,  and 
many  other  similar  defects  may  prove  the  occasion  of  a  wound  being 
rapidly  fatal,  when  otherwise  it  would  not  necessarily  have  been  so. 
Tiiua,  if  a  person  have  an  aneurism  of  the  aorta  in  the  chest  or  abdo- 
men, and  be  struck  with  a  certain  degree  of  violence  over  these  cavi* 
ties,  he  may  suddenly  die  from  a  rupture  of  the  aneurismal  sac, 
eatued  by  the  blow-  Or  if  he  have  at  any  time  been  subjected  to  the 
operation  of  trepanning,  by  which  a  portion  of  the  skull  is  removed, 
which  is  not  again  reproduced ,  a  blow  or  wound  on  this  part  will  nee- 
ewiarily  prove  eminently  dangerous*^*  A  constitutional  disposition 
to  hemorrhage  upon  slight  causes  has  often  brought  on  a  fatal  termi- 
nation in  trifling  wounds***  It  is  hardly  necessary  to  state  that  old 
age^  infirmity  of  any  kind,  or  that  even  a  highly  excitable  condition 
of  the  nervous  system,  may  rapidly  accelerate  the  approach  of  death. 
Similarly  in  persona  with  a  lymphatic  diathesis  (the  condition  known 
at  lympbatism),  even  slight  injuries  seem  to  be  associated  with  spe- 
eial  dangers,  m  the  body  seems  incapable  of  resisting  disease  or  in- 
jury is  much  as  normally*  It  is  in  this  class  of  cases  that  the  major- 
ity of  deaths  from  chloroform  in  children  occurs^  and  the  subjects 
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are  especiallj  prone  to  fatal  collapse  imder  ordinarily  very  madequate 
exciting  causes.  S 

It  is  also  important  to  remember  that,  owing  to  interoal  disease, 
death  may  occur  during  a  quarrel,  although  no  blow  may  have  been 
given*  One  such  example  is  noted^'*  in  a  case  where  two  women  were 
in  a  violent  altercation,  when  ono  was  seen  suddenly  to  fall  dead 
On  examination  she  was  found  to  have  died  of  congestion  of  the 
brain.  Yet,  but  for  the  witnesses  of  her  mode  of  death,  her  adver- 
sary might  have  been  snspected  of  dealing  her  a  fatal  blow. 

Wounds  inflicted  on  pregnant  women  obviously  render  the  prog- 
nosis graver  in  that  they  affect  the  life  of  two  individuals,  and  also, 
by  interfering  with  the  normal  course  of  the  pregnancy,  endanger 
tlie  life  of  the  mother.  Under  such  circumstances  wounds  which  in- 
volve the  abdomen,  especially  those  which  do  violence  to  the  utertia,, 
are  of  extreme  gravity.  The  amount  of  violence  necessary  for  thd 
production  of  abortion,  or  of  death  to  eitber  mother  or  child,  is  of 
great  variation.  An  instance  is  cited  of  a  woman  gored  by  a  bull,  tie 
uterus  beiT;g  ripped  open  so  that  the  child  escaped  through  the  tear 
in  the  abdominal  wall ;  and  yet  both  mother  and  child  were  saved  f^ 
but  such  cases  must  be  most  exceptionaL 

227,  Indirect  lources  of  danger;  infection. —  Of  the  indirect  sources 
of  danger  from  wounds,  by  all  odds  the  most  important  is  that  of  in- 
fection with  pathogenic  organisms.  On  the  entrance  of  theae  organ- 
isms depends  the  local  suppuration  in  the  wound  and  the  general 
symptoms  due  to  the  absorption  of  the  products  of  thes©  germs,  or 
the  distribution  of  the  germs  themselves  tliroughout  the  body.  So 
that  we  see,  as  results  of  wound  infection,  many  different  types  of 
disease,  from  the  virulent  sepsis  or  blood  poisoning  of  the  strep- 
tococcus pyogenes,  to  the  alow  and  lasting  infection  with  the  un- 
identified virus  of  syphilis.  As  the  common  varieties  of  infection 
may  be  mentioned  sepsis  and  pyemia,  or  general  blood  poisoning, 
tetanus  or  lockjaw,  erysipelas,  hospital  gangrene,  diphtheria,  tubei^ 
cnlosis,  syphilis,  anthrax,  and  hydrophobia,**  Each  type  of  infec- 
tion depends  upon  the  specific  germ  inoculated,  and  runa  its  owa 
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characteristic  eourmy  for  the  description  of  which  reference  should 
be  made  to  any  authoritative  text-hoot  on  surgery.  Under  any  ordi- 
nary circiimstances  outside  of  surgical  operationsj  the  responsibility 
for  such  an  infection  can  not  be  laid  upon  the  one  who  inflicts  the 
woundy  aa  the  diaea^  germs  are  widely  spread  throughout  the  air, 
water,  and  other  substances  that  come  in  contact  with  the 
Nipcmnd  under  normal  eircumstanees.  Intentional  infection  of  a 
wound  is  such  a  barbarity  that  it  is  not  deemed  honorable  even  in 
wars  i»etween  nations,  and  could  be  brought  about  only  in  exceptional 
cases  wiriiout  acceaa  to  scienti£e  laboratories^  or  without  at  least 
aeientific  knowledge, 

828.  Tat  embolisnu—  Fat  embolism^*  is  a  rather  infrequent  se- 
quel of  injuiy  to  some  fatty  tissue^  most  frequently  the  marrow  of  a 
bone  after  fracture,  also  after  hearty  kidney,  and  arterial  disease,  in 
suffocation  and  burns.  In  these  cases  bone  injuries  which  in  them- 
selves do  not  seem  in  any  way  to  threaten  life  may  become  mortal 
wounds,  in  that  small  particles  of  fat  get  into  the  blood  vessels  and 
are  carried  to  the  smaller  vessels,  where  they  lodge  and  obstruct  the 
blood  supply  to  that  part  As  these  fat  masses  usually  lodge  in  the 
longa,  their  lodgment  interferes  with  respiration^  and  not  infrequent- 
ly causes  sudden  death*  This  outcome  is  so  far  from  the  usual  one 
ioQiywing  a  fracture  that  it  can  not  be  said  to  be  an  expected  conse- 
ijimice. 

8M.  Surgical  interference* —  The  dangers  involved  in  the  surgical 
tre-titment  of  major  injuries  often  cannot  be  differentiated  from  those 
arising  from  the  wound  itself.  The  difficulty  is  not  so  great  where 
the  original  wound  has  been  trifling,  chiefly  because  its  comparatively 
innocuous  character  can  he  clearly  shown.  Thus^  for  instance,  if  the 
hand  has  been  wounded  and  one  of  the  arteries  divided,  compression 
mar  be  necessary  to  arrest  the  hemorrhage*  But  if  a  surgeon,  with 
liii^  view,  should  apply  a  bandage  so  firmly,  or  leave  it  on  so  long  as 
to  cause  mortification  of  the  part,  and  death  should  ensue  in  conse- 
quence, it  would  be  evident  that  the  treatment  had  not  only  been  un- 
flkilfal^  but  that  it  had  really  been  the  cause  of  death,  since  the  wound 
of  the  hand  was  neither,  in  itself,  mortal,  nor  would  it  hsve  pro- 
duced death  in  the  manner  described  But,  in  severe  injuries,  in 
which  various  complications  arise  and  require  the  exercise  of  the 
greatest  skill  that  learning  and  experience  can  give,  it  cannot  be  ex- 
pected that  some  will  not  terminate  fatallyi  which,  perhaps,  under 
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more  favorable  circumstances,  or  a  better  plan  of  treatment,  might 
have  had  a  fortunate  issue.  The  most  humble  surgeon  may  chance 
to  receive  the  charge  of  an  injury  which  calls  for  the  enlightened  tact 
and  experience  of  a  highly  educated  man ;  if  his  treatment  should  not 
prove  successful,  he  should  be  prepared  to  show,  if  required,  tJiat  his 
patient  had  the  best  care  which  he  was  able  to  afford  him,  and,  if 
possible^  that  he  consulted  with  one  or  more  colleagues  respecting  the 
treatment  In  the  language  of  Judge  Woodward :  "The  implied  con- 
tract of  a  physician  or  surgeon  is  not  to  cure,^to  restore  (e.  g.)  a 
fractured  limb  to  its  natural  perfectness, — but  to  treat  the  c^se  with 
diligence  and  skill,  ,  ,  ,  He  deals  not  with  insensate  matter, 
like  the  stonemason  or  bricklayer^  who  can  choose  their  materials 
and  adjust  them  according  to  mathematical  lines,  but  he  has  a  suf- 
fering human  being  to  treat,  a  nervous  system  to  tranquillize^  and  i 
win  to  regulate  and  control,"** 

229a,  Hethod. —  Death^  indeed^  sometimes  takes  place  during  or 
immediately  after  surgical  operations  undertaken  for  the  relief  of 
the  wounded  person.  The  question  of  responsibilily  in  this  ease  be- 
longs to  the  legal  portion  of  the  subject  It  may  not,  however,  be 
out  of  place  to  remark  that  the  surgeon  can  seldom  foresee,  with  con- 
fidence, the  issue  of  capital  operationS|  for  there  are  many  individual 
peculiarities  and  causes  beyond  his  control,  which  may  make  it  im- 
favorable.  It  is  customary  for  the  surgeon,  before  undertaking  any 
major  operation,  to  inform  either  the  patient  or  Ms  friends  of  the 
usual  mortality  of  such  operations,  and  the  probable  outcome  of  this 
particular  one,  as  he  estimates  it  Such  a  preliminary  statement,  if 
cautiously  made,  prepares  the  patient  for  the  accident  which  cannot 
be  foreseen,  and  leads  to  harmony  rather  than  lawsuits  that  arise  OEt 
of  misunderstandings.  The  uncertainty  of  outcome  is  present  in  any 
plan  of  treatment,  whether  it  involves  a  serious  operation  or  not 
The  question  may  arise,  whether  the  surgical  treatment  employed 
was  the  beat  that  could  be  devised,  and  whether,  had  some  other  course 
been  pursued,  a  favorable  result  might  not  have  been  obtained.  Or, 
it  may  be  alleged  that  the  treatment  was  so  unskilful,  or  the  patient 
80  much  neglected,  as  to  be  the  occasion  of  the  fatal  termination  of 
the  injury.  That  these  facts  should  be  established  beyond  dispute, 
it  ought  to  be  shown  that  the  treatment  was  marked  by  the  omission 
of  something  universally  recognized  as  of  primary  importance.  But, 
as  every  surgeon  has  some  peculiarities  in  his  practice,  and  as  the 
mode  of  treatment  of  bodily  injuries,  from  the  progressive  nature  of 
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the  medical  art^  is  various,  this  omission  should  be  looked  for  only  in 
thoae  points  which  betray  an  ignorance  of  the  fundamental  princi- 
ples of  surgery.  However  much  the  opinions  of  competent  persons 
may  differ  respecting  the  choice  of  remedial  means,  they  ^411  gen- 
erallyi  we  think,  be  fouud  united  upon  the  principles  which  should 
gOTera  their  application.  Still,  occasionally,  tbe  plan  of  treatment 
mmy  be  so  singular,  although  apparently  founded  upon  correct  no- 
tioiid  of  the  curative  process,  as  to  call  for  reprobation.  Thus,  in  s 
ease  which  occurred  in  Saxony ,^^  a  surgeon  was  deprived  of  the  lib- 
erty of  practising  his  profession  in  that  country  for  having  attempted 
to  promote  bony  union  between  the  fragments  of  a  fractured  patella^ 
by  the  novel  expedient  of  firing  a  pistol  between  them.  Although 
ao  permanent  injury  was  done  to  the  patient,  who,  indeed,  a  few 
months  after  the  operation,  declared  that  hia  leg  was  nearly  as  good 
aa  die  other  one,  and  that  he  was  even  able  to  dance  and  to  walk  long 
distances,  yet  the  medical  csommission  charged  with  the  case  very 
properly  considered  the  operation  as  likely  to  prove  a  dangerous  prec- 
edent if  it  were  not  condemned. 

229b.  Aaestheiia. —  In  the  administration  of  general  anesthetics 
for  surgical  work  there  is  always  a  certain  amount  of  danger  from 
tiie  anesthetic  itaell  In  speaking  of  chloroform  anesthesias  in  the 
InlefnEtional  Text-book  of  Surgery,^**  the  statement  is  made  that 
*^0  blame,  in  many  instances,  can  be  attached  to  the  quality  of  the 
agent  or  to  the  method  of  administration.  The  accident  has  occurred 
in  the  hands  of  the  most  careful  and  experienced  of  men :  Sir  James 
Y*  Simpson,  the  father  of  chloroform  anesthesia,  Erichaon,  Billroth, 
Volkmann,  Syme,  Hunter  McGuire,  Willard  Parker,  T*  H.  Hamil- 
ton, and  many  other  competent  and  reliable  physicians/' 

The  statistics  as  to  the  comparative  dangers  of  the  different  an- 
estlietics  vary  a  great  deal ;  but,  in  general,  the  mortality  from  chloro- 
form may  be  taken  at  about  one  in  two  tiiousand,  of  ether  about  one 
in  fifteen  thousand,  and  of  nitrous  oxid,  or  laughing  gas,  about  one 
in  two  hundred  thousand*  But  the  choice  of  anesthetic  depends  upon 
m>  many  factors  that  it  is  not  fair  to  say  that  the  one  which  has  the 
lowest  mortality  mmierically  should  be  used  in  all  instances.  Nitrous 
oxid  baa  many  disadvantages  for  general  surgical  work,  etber,  also, 
IB  distinctly  contraindicated  in  certain  other  cases,  and,  on  the  other 
liiBd,  chloroform  has  many  distinct  advantages.  The  recent  intro- 
doction  of  local  anesthesia  has  brought  forward  the  possibility  of 
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doing  twaj  with  the  general  anesthetic  in  manj  instaneeSy  even  in 
«ome  major  operations*  Within  the  last  few  jears,  too,  the  injection 
of  cocaine  into  the  spinal  canal  has  been  uW  in  cai^es  where  the 
safetj  of  a  general  anesthetic  is  very  doiibtfulj  but  the  technique  of 
this  injection  is  still  in  process  of  modification  to  such  an  esctent  that, 
in  general^  it  cannot  be  considered  as  safe  for  persons  in  good  health 
as  is  even  the  most  dangeroiis  of  the  established  general  anesthetics. 

229c,  Complications, —  After  operations,  too,  in  a  certain  number 
of  cases  there  is  an  unaccounted-for  confusional  insanity,  which  is, 
aa  a  rule,  of  but  a  temporary  character,  and  needs  merely  to  be  men- 
tioned. Of  a  similar  character  is  the  traumatic  delirium  that  follows 
in  a  certain  number  of  instanc^8,^likewise  a  temporary  condition. 
As  another  complication  of  operations,  or  more  often  of  wounds  tliat 
produce  much  laceration  of  tissue,  and  yet  are  kept  clean  and  aseptic, 
is  the  temporary  traumatic  ferer,— rarely  of  a  severe  grade, — ^not 
significant  except  as  a  complication  which  might  give  rise  to  some 
misinterpretation  of  the  results  of  an  operation  or  wound  if  it  were 
not  recognized  as  of  its  true  character. 

2S0.  Eemote  sonrces  of  danger,  in  general* —  Besides  theae  direct 
and  indirect  results  of  injury  there  are  a  number  of  remote  effects 
dependent  upon  the  traumatism  for  their  beginning.  Among  these 
may  be  mentioned  the  cases  of  traumatic  epilepsy  or  diabetes  follow- 
ing injuries  to  the  regions  of  the  brain  or  spinal  cord  and  paralyaia 
due  to  injury  of  the  nerves  going  to  the  helpless  muscles. 

231,  Spinal  paralysis, —  Spinal  cord  or  nerve  injuries  leading  to 
paralysis  of  the  parts  of  the  body  supplied  by  those  nerves  are  com- 
mon.  Destruction  or  even  compression  of  the  spinal  cord  r^:ularly 
produces  piaralysis  of  all  the  voluntary  muscles  below  the  level  of  the 
injury.  For  the  exact  extent  of  the  paralyses  reference  should  be 
made  to  any  of  the  standard  text-hooks  on  nervous  diseases,  under 
the  heading  of  paraplegia  or  transverse  myelitis,^^ 

232,  Epilepsy, —  Epilepsy  may  he  a  sequel  of  injury  to  the  skull, 
or,  in  rarer  instances,  to  injuries  in  different  regions  of  the  body,  in 
which  cases  the  irritation  of  the  scar  or  the  disturbance  of  the  nervous 
equilibrium  in  the  remote  part  of  the  body  produces  a  reflex  nervous 
discharge  in  the  form  of  ao  epileptic  attack.  One  very  intarealing 
instance  of  reflex  epilepsy  is  recorded  by  Briggs,**  in  which  a  girt 
had  both  a  depressed  fracture  of  the  skull  and  disease  of  the  leg. 

*  See    SturrV   Orguiie   Nertotw    Dia-    ican    Text  B«?ok    of    Surgery,    4tli    9d^ 
eiue»,  1003,  p,  dOS. 
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B"gg»  ^ry  wisely  operated  first  on  the  leg ;  and  after  five  years  Uie 
epileptic  fits  had  not  recurredj  showing  that  their  origin  was  not  in 
the  depressed  fracture  of  the  skull^  which,  prima  facie,  was  the  proV 
able  cause,  but  in  the  irritation  of  the  disease  of  the  leg.  A  very  in- 
tere!Sting  case  from  the  legal  point  of  view  is  given  by  Hofmann*^^ 
A  man  thirty-five  years  of  age,  who  had  always  had  good  health,  on 
J^Bumry  Ist,  1878,  received  a  blow  on  the  head,  sinking  unconscious 
t0  the  ground.  He  remained  unconscious  till  January  7th,  when 
consciousness  returned.  He  was  called  well  on  January  22d,  but  he 
bad  frequent  headaches,  associated  with  paleness;  later  there  came 
inteirak  of  staring  and  diminished  sight  In  December  of  that  year 
he  had  an  attack  of  mania,  lasting  five  days.  On  October  26thj  ISSl^ 
he  was  found  in  severe  epileptic  convulsions,  repeated  sixteen  times 
in  two  days.  On  the  8th  of  November  he  had  another  attack,  an- 
other on  the  9  th,  and  one  every  day  until  the  13th,  when  they  were 
repeated  with  one  hour  intervals,  and  on  the  14th  of  November  he 
died  in  coma.  The  autopsy  showed  no  sign  of  scar  on  the  head,  but 
intracranial  lesions,  with  healed  contusions  of  the  cortex  of  the  brain* 
The  causal  connection  between  the  injury  and  the  death  was  clear, 
and  the  aasailant  was  convicted  of  manslaughter^  although  the  death 
oeenrred  five  years  after  the  injury, 

233.  Diabetes. —  Diabetes  following  trauma  is  also  well  authenti- 
cated. Brouardel*^  collected  thirty-three  cases,  in  some  of  which  tlie 
diaeaae  began  immediately  after  the  injury,  and  in  others  not  until 
deveo  months  later.  The  acute  cases  beginning  promptly  after  the 
JojuTy  usually  ran  a  short,  hopeful  course,  and  were  cured  in  two  or 
three  months.  Those  appearing  later  were  generally  fatal  Tho- 
mayer*'  collected  four  eases  where  the  diabetes  was  secondary  to  in- 
jury of  the  abdomen  rather  than  the  more  common  sequence  of  in- 
jury to  the  brain  or  spinal  cord. 

n4  Sarcama  and  epithelioma.—  Possibly,  alsOj  still  more  remote 
Are  OLses  of  sarcoma  following  traumatism;  and  in  eases  where  the 
injury  leads  to  an  open  wound  that  refuses  to  heal  for  a  long  time 
the  poisibility  of  epitheliomatons  changes  may  be  attributed  to  the 

235«  Tiamnatic  nenrosei. —  But  the  most  common,  and,  perhaps, 
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the  mofft  elusiTe  of  the  sequelse  of  injuries  are  the  trauiDatdc  nenroeee, 
using  the  term  in  the  broad  sonsa  to  include  the  various  functional 
disorders  of  the  uerv-ous  system  which  follow  injury, — those  due  to 
injuries  received  in  railroad  eolliaions,  local  injury  to  the  head  and 
backj  and  to  fright  or  anxiety,  if  this  last  group^  without  any  bodily 
injury  J  may  be  included  in  the  results  of  traumatism.  There  is  an 
excellent  chapter  on  this  subject  in  the  International  Text-book  of 
Surgery,  by  Dr.  James  J.  Putnam^  professor  of  nervous  dlseaseft  at 
the  Harvard  Medical  School,  with  citations  of  numerous  mediciv 
legal  cases  that  have  come  under  his  care  or  have  been  recorded  by 
others*  He  groups  the  symptoms  as  firsts  those  of  shock ;  tlien  those 
due  to  the  impaired  innervation  of  oi^gans  which  have  not  been  in* 
jured,  and  then  symptoms  of  a  hysteroid  nature.  The  outcome  of 
such  cases,  especially  where  there  is  a  legal  complicatioD,  is  very 
doubtful,  **as  the  mere  fact  that  a  litigation  is  pending  makes  it  diffi- 
cult for  the  patients  to  avail  themselves  of  the  precious  opportunity, 
in  the  early  stage  of  their  illness,  for  reasserting  their  self-controL 
If  such  persons  could  be  assured  that  healtJi  would  speedily  return, 
provided  they  brought  no  suit,  or  if  they  could  settle  their  claim  at 
once  for  a  moderate  sum,  they  would  often  be  glad  to  do  so.  But 
this  assurance  cannot  be  given,  and  so  delay  is  advisedL  Meanwhile, 
the  consciousness  that  a  suit  is  pending  makes  it  much  harder  for 
even  the  most  conscientious  person  to  adopt  the  mental  attitude  neces* 
sary  for  recovery  so  fully  as  to  insure  success ;  and  very  soon  the  in- 
valid habits  have  tightened  their  grasp  ao  strongly  that  no  ordinary 
measures  can  relax  them.  >  .  .  .  ,  In  general  it  may  be  said 
that  when  a  trial  is  concluded  the  patient  ordinarily  improves  more 
rapidly;  but  this  is  not  true  of  all  symptoms. 

**Hysterical  paralyses,  which  often  count  for  s6  much  in  court,  are 
far  more  likely  to  pass  away  quickly  than  the  impairment  of  mental 
balance  and  nervous  strength;  and  thus  tlie  lawyer  and  prejudiced 
physician  unjustly  count  many  patients  as  simulants  because  they 
soon  leave  off  tiieir  crutches,  when,  in  fact,  they  may  still  be  fax  from 
well." 

236e.  Eailway  spine. —  The  one  of  the  traumatic  neuroses  that  has 
received  the  most  attention,  possibly,  is  "railway  spine."**  Here 
there  may  he  no,  or  very  slight,  evidences  of  injury  immediately 
after  the  accident;  but  later  there  appear,  and  gradually  increase  in 

*■  For  the  more  detailed  accounts  of 
these  conditions,  see  Vibert,  Precis  dt 
MMecine  I>^gaJ^  itb  ed,,  p.  311. 
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intensity,  the  symptoms  due  to  the  disturbance  of  the  nerve  supply 
to  various  organs, — ^insomnia,  headache,  psychic  troubles,  disturb- 
ances of  memory,  of  emotions,  of  vision,  often  coming  in  crises 
brought  on  without  any  apparent  cause.  Disturbances  of  digestion 
are  very  common.  In  many  cases  there  develops  a  marked  tender- 
ness of  the  spine,  which  is  very  painful  on  pressure  or  on  motion. 
The  prognosis  of  these  cases  is  bad  in  proportion  to  the  slowness  of 
development  and  the  intensity  of  the  symptoms.  The  severe  cases 
may  last  indefinitely. 

IIL    HoMICn>AI«^    SUIOIDAL^    AND    ACCIDENTAL    WOUNDS. 

236.  In  general. —  To  obtain  a  satisfactory  solution  of  the  ques- 
tion as  to  whether  a  wound  found  upon  a  dead  body  was  of  acci- 
dental, suicidal,  or  homicidal  origin,  much  depends  upon  the  evi- 
dence of  the  circimistances  under  which  the  wound  was  inflicted,  and 
it  is  a  legal  rather  than  medical  consideration.  A  few  a  priori  con- 
siderations may  not  be  out  of  place,  however,  before  considering  the 
results  of  the  examination  of  the  body.  Hofmann**  gives  statistic-! 
of  suicides  in  Qermany,  showing  distinctly  the  prevalence  of  suicide 
during  the  active  years  of  life,  but  with  about  1  per  cent  after  eighty 
years  of  age  and  about  6  per  cent  before  twenty  years  of  age  (he 
cites  one  instance  of  suicide  in  a  boy  of  seven  years  of  age) ;  and 
shows  that  about  one  fourth  of  suicides  occur  in  women.  As  to  the 
mode  of  suicide  and  the  proportion  of  men  to  women  in  each  mode, 
Vibert  gives  statistics*'  from  the  French  record  from  1887  to  1891, 
showing,  in  general,  the  following  percentages: 

Per  cent 

Mode  of  Suicide.  of  TotaL 

Hanging 43 

Drowning 26 

Shooting 12 

Goal  gas  poisoning 9 

Poisoning 2 

Various  methods   8                    •  •                    •  • 

Suicide  in  children  is  usually  done  by  hanging,  in  the  case  of 
boys,  and  in  the  case  of  girls  by  drowning,  or  throwing  themselves 
out  of  the  window. 

2S7.  Situation  of  wounds —  The  situation  of  the  wound  may  point 

«HofiiMUiii,  Ger.  Med.«  1908.  "*  Vibert,  PrC^cis  de  MM.  L^.,  1900. 


Per  cent 

Per  cent 

Males. 

Females. 

86 

14 

67 

33 

96 
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60 

40 

62 

48 
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to  its  suicidal  or  homicidal  origin.  Suicidal  wounds  are  iDflieted 
upon  those  parts  of  the  body  most  accessible  to  the  band:  such  ti 
the  beadj  neck,  and  anterior  part  of  the  trunk.  They  are  usually 
either  made  by  firearms  or  by  cutting  instruments.  If  by  fire  arms^ 
most  frequently  in  the  head,  or  over  the  heart;  if  by  cutting  instni- 
mentSj  the  throat  is  the  most  frequent  site  of  the  wouni  If,  there- 
fore, a  wound  is  found  upon  some  part  of  the  body  whicsh  it  is 
manifestly  impossible  for  the  suicide  to  reach,  thia  circumstance, 
in  connection  with  the  direction  of  the  wound,  will  make  the  inter- 
vention of  another  person  or  the  occurrence  of  accident  evident.  Yet, 
as  in  the  greater  number  of  all  wounds  the  situation  is  such  that  the 
wound  could  be  self-inflicted,  the  locality  of  the  wound  alone  affords 
merely,  at  most,  a  presumption  as  to  the  mode  of  origin.  Moreover, 
it  must  be  remembered  that  all  suicidal  wounds  are  not  inflicted  by 
means  of  the  hand,  but  sometimes  by  violently  striking  the  body 
against  some  solid  substance  by  precipitation  from  a  height,  and 
by  various  other  means, — especially  in  persons  of  deranged  intel- 
lect, who  not  infrequently  contrive  to  mortally  wound  themselves 
in  such  a  manner  as  would  hardly  be  thought  of  by  another,  Ur, 
Pope  reports*®  a  case  of  attempted  suicide  where  the  man,  an  inmate 
of  a  jail,  drove  a  3-ineh  wire  nail  into  his  head  in  the  median  line, 
6%  inches  back  of  the  nasal  eminence.  Mr.  Tarleton  reports*"  an 
instance  of  an  insane  gentleman  who  was  found  lying  insensible  in 
his  kitchen,  with  a  cleaver  by  his  side*  Upwards  of  thirty  wounds 
were  found  over  the  occipital  bone;  they  were  horizontal,  many  of 
tht^m  superficial,  but  one  of  them  had  removed  a  portion  of  the 
skull  from  the  middle  of  the  lambdoid  suture,  so  that  the  brain  had 
escaped.  The  man,  who  survived  his  injuries  four  days,  admitted 
that  he  had  inflicted  them  himself.  Suspicion  of  criminal  inolence 
would,  very  naturally,  be  entertained  in  such  cases  ad  these,  provided 
the  body  was  accidentally  discovered  in  a  deserted  place. 

238.  Direction  of  wound.— The  direction  of  the  wound  will  more 
frequently  serve  to  distinguish  a  homicidal  or  an  accidental 
wound  from  one  which  has  been  self-inflicted.  Thus,  on  tlie 
trial  of  Mrs*  Mackin,  in  Edinburgh^  in  1823,  for  murder,  it  was 
stated  in  the  evidence  that  the  deceased  died  from  a  stab.  The 
prisoner  alleged  in  her  defense  that  she  merely  held  the  knife  in  her 
hand,  sloping  upwards,  to  deter  the  deceased  from  attacking  her; 
but  that  he,  being  dnmk,  stumbled  forwards  upon  it     This  state- 


*•  Pop«,  Journ»  Amer.  Med.  Ass.,  Mar., 
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nent  wm  dispro^red  tj  the  medical  testimony,  which  showed  that 
the  direction  of  the  stab  was  backwards,  and  verj  much  downwardp 
in  the  lunga,  having  penetrated  the  chest  over  the  cartilage  of  the 
second  rib.^*  A  similar  inatanea  13  given  by  Elver t,  in  which  the 
downward  direction  of  the  wound,  and  its  having  been  made  in  the 
manner  of  the  German  butchers,  viz.j  a  second  internal  wound  after 
&  partial  withdrawal  of  the  instrument,  not  only  disproved  the  acci- 
dental origin  of  the  wound,  but  indicated  also  the  occupation  of  the 
murderer/*  In  England,  a  few  years  since,  a  murder  was  fixed 
upon  a  man  from  the  fact  that  the  wound  in  the  neck  of  the  deceased 
bad  been  evidently  made  by  a  knife  cutting  from  within  outwards,  as 
is  done  in  slaughtering  sheep*  In  cases  of  stab  wounds,  in  whicli 
it  is  claimed  that  the  dead  person  threw  himself  upon  the  weapon, 
soeh  an  a^sunrption  could  not  hold  if  the  direction  of  the  wound 
tbrough  the  akin  were  oblique;  nor  could  it  hold  if  the  wound  pene- 
trmted  deeply,  unless  it  could  be  shown  that  the  weapon  had  been 
held  firmly  in  place.*** 

The  direction  of  suicidal  wounds  is  subject  to  too  much  variety 
to  be  relied  upon  as  a  criterion^  for  although  in  many  cases  we  may 
obtain  from  it  a  presumption  that  the  wound  was  voluntary,  yet  it 
ia  evident  that  a  wound  inflicted  by  a  murderer  may  assume  any 
direction  which  could  possibly  be  given  to  a  suicidal  wound*  Besides, 
ibe  deceased  may  have  been  left-handed  or  ambidextrous, — a  consid- 
eration of  some  importance  in  this  relation.  In  short,  hut  little  in- 
fonafition  of  value  can  be  obtained  from  the  direction  of  a  wound, 
the  circumstances  under  which  it  was  received  are  known; 
its  chief  importance  is  in  corroboration  of  other  evidence* 

la  any  case  in  which  a  person  is  found  lying  dead  or  dying  from 
wounds  or  other  bodily  injuries,  an  accurate  inspection  of  the  local* 
i^  and  of  the  position  of  the  body  in  respect  of  surrounding  objects 
ia  of  the  highest  importance,  and  should  be  minutely  noted  before  the 
body  is  removed. 

£39.  Circoniitantial  evidence. —  That  part  of  the  circumstantial 
eTidenoe  which  requires  medical  knowledge  for  its  elucidation  is 
often  most  curious  and  important,  and  as  it  has  to  deal  with  condi- 
ti&OM  incessantly  varying,  and  is  founded  upon  no  familiar  prin- 
mplaa^  nor  any  positive  scientific  basis,  but  rather  upon  loose  and 
bftdly  obacrv^ed  facts,  must  partake  of  the  same  nature,  and  often 


*  CbrbtfM>ii,    Month.    Jaurn.,     Nov.*  Iw  drawn  ivom  the  course  token  by  shot 

ISSl,  p.  401.  in  the  hnmAii  btxly  i^  diacusiied  in  Wh. 

•Kopp't  Jfthrk.  L,  p,  ]43.  Cr.  Ev.,  §771.     See  ulno  f  2I5aj  mpra, 
^TlB»  uaoertaintj  of  the  iuferences  to 
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appear  diseordant  and  improbable*     Eai^  medical  witness  may  put 
together  La  a  different  manner  the  materialB  with  which  he  ia  re* 
quired  to  reconstruct  the  scene  immediately  preceding  death-  and 
a  successfid  result  will  moat  naturally  reward  him  who,  with  the 
most  acute  perception^  unites  the  largest  and  most  familiar  acquaint-  ■ 
anee  with  similar  facts.    In  estimating  the  probabilitiea  in  reference  " 
tx>  the  manner  of  deaths  the  physician  has  need  of  all  aid  which  a  ^ 
general  observation  of  the  workingB  of  the  human  mind  can  afford  ■ 
him;  his  psychological  knowledge  and  his  medical  experience  must 
here  go  band  in  hand,  for  it  is  his  task  and  duty  to  offer  an  explana-  ^ 
tion  of  the  mutual  dependence  of  motives  and  results,  and  that,  in  ^ 
the  same  disinterested  and  merely  scientific  manner  that  would  he 
required  in  the  demonstration  of  any  curious  facts  in  physics. 

That  portion  of  the  indicatory  evidence  upon  which  medical  testi- 
mony may  possibly  throw  some  light,  we  may  now  cursorily  allude  to, 

240.  Foaition  of  body, —  The  position  of  Uie  body  and  that  of  the 
weapon  (if  the  latter  be  found)  sometimes  throw  light  upon  the 
mode  of  death. 

These  two  circumstances  serve  also,  generally,  to  explain  each 
other;  separately  considered  they  are  not  of  so  much  importance. 
In  cases  of  suicide  the  weapon  may  be  found  grasped  in  the  hand  or 
not,  according  to  the  manner  of  death.  Thus,  if  death  ensue  upon 
sudden  and  abundant  hemorrhage,  as  in  wounds  of  the  throaty  stabs 
in  the  heart  or  great  vessels,  the  pe^on  dies  of  syncope,  and  hence,  the 
hand  being  relaxed,  the  weapon  falls  from  it  When,  however, 
death  is  occasioned  by  a  pistol-shot  through  the  head,  the  weapon 
may,  in  eases  of  suicide  by  this  means,  be  found  firmly  grasped  in  the 
hand.  In  other  cases,  where  death  has  not  been  immediate,  it  is 
purely  a  matter  of  accident  whether  the  weapon  be  still  held  by  the 
deceased  or  not  In  like  manner,  the  position  of  the  body  will  be 
affected  by  the  suddenness  and  mode  of  death.  Where  death  is 
sudden,  the  body  will  usually  be  found  lying  upon  the  back ;  but  if 
it  has  not  been  immediate,  the  face  and  trunk  will  generally  be  turned 
to  the  ground.  The  position  of  the  body  alone  camiot  be  considered 
as  indicative  of  the  voluntary,  accidental,  or  homicidal  character  of 
the  injury,  but  if  it  be  found  in  a  position  indicating  immediate 
death  from  hemorrhage  or  from  the  instantaneous  loas  of  muscular 
power,  and  the  weapon  be  found  at  a  distance  from  it,  the  act  may  be 
considered  in  all  probability  as  homicidaL  Where,  on  the  contrary, 
it  is  found  in  this  position  and  the  weapon  by  which  death  apparentlr 
was  caused  lies  close  to  the  body,  it  is  impossible,  of  course,  to  de- 
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termine  whether  it  has  been  placed  tliere  by  another  after  aasaBsina* 
tion,  or  has  faUan  from  the  hands  of  the  suicide.  Should  the  weapon 
be  fouiid  firmly  grasped  in  the  hand  of  the  deceased,  there  can  be 
little  doubt  that  the  act  was  suicidaL  The  only  objection  which  can 
be  made  to  the  supposition  ifi,  that  it  might  have  been  pla<^  in  the 
hands  of  the  person  before  life  was  extinct,  and  instinctively  graaped 
by  him.  Where,  after  death  by  assassination,  a  weapon  is  placed  in 
■  the  hand  of  the  victim,  it  cannot  be  forcibly  grasped,  but  will  lie 
there  loosely.  Sometimes  the  fact  of  the  razor  being  shut  (when 
this  has  been  the  weapon  used)  has  been  considered  as  indicative  of 
homicidal  interf erenoe ;  but  such  an  inference  ia  not  justifiable, 
unless  it  can  be  shown  from  the  position  of  the  body  and  the  character 
of  the  wounds,  that  death  must  have  been  instantaneous,  and  even 
here  the  question  might  naturally  arise  whether  the  fall  of  tbe 
razor  to  the  ground  might  not  sufficiently  account  for  its  being 
closed.  ThuSj  for  example,  in  a  case  of  suicide  related  by  Dr. 
Ca^er,*^^  the  man,  after  having  first  inflicted,  with  a  razor,  some 
superficial  wounds  at  the  bend  of  both  elbows,  stood  before  a  mirror 
and,  drawing  dow^  his  cravat,  cut  his  throat  in  an  oblique  direction 
from  left  to  right,  dividing  the  larynx  and  both  external  jugular 
Tcins.  The  razor  was  found  bloody  and  closed,  two  feet  distant  from 
the  body.  The  same  author  reports  another  case  of  suicide  by  a  pistol- 
shot  in  the  breast,  traversing  the  diaphragm  and  spleen,  and  subse- 
quent drowning.  In  this  case  the  pistol  was  found  in  the  pocket  of 
the  deceased,  and  the  fact  of  its  having  been  fired  against  the  naked 
chest  was  shown  by  the  circumstance  that  his  coat  and  shirt  were  not 
perforated,  and  the  former  was  buttoned  up  to  the  chin. 

The  following  case  illustrates  the  nature  of  the  difficulties  which 
flometimes  environ  the  questions  treated  of  in  this  chapter.  At 
Pariip  in  1858,  an  auctioneer  and  appraiser,  thirty-one  years  of  age, 
arrived  at  the  Lyons  railroad  station,  about  six  o'^clock  in  the  morn- 
ing, and,  having  engaged  a  coupe  and  placed  his  luggage  upon  it, 
entered  the  vehicle,  carrying  a  double-barreled  fowling-piece  in  his 
hand.  At  some  previous  period  he  had  been  twice  convicted  of 
official  misconduct^  and  his  present  position  was  not  a  prosperous 
one;  but  there  was  nothing  to  indicate  his  being  humilitated  or  de^^per* 

s;  on  the  contrary^  his  habitual  behavior  was  gay  and  even  frivo- 

On  the  way  to  ita  destination  an  explosion  was  heard  in  the 

eajrriage;  it  was  stopped  and  the  body  of  the  occupant  was  found 
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seated  in  the  left-hand  cornerj  the  legs  crossed^  and  in  the  postun?  of 
a  person  seeking  repose.  The  greater  portion  of  the  left  aide  of  the 
ill  from  the  centre  of  the  forehead  was  carried  awaj ;  the  legs  were 
Dssedj  and  bet%veen  them  lay  a  cane  and  a  double-barrelled  gun,  the 
left  barrel  of  which  was  still  loaded  and  cocked.  The  thnmb  and  index 
finger  of  tlie  left  hand  were  bloody,  and  the  fingers  clenched.  Within 
the  skull  were  found  numerous  grains  of  shot-  The  deceased  had, 
several  months  before,  insured  his  life  for  about  $30,000,  which  sum 
tJie  insurance  company  refused  to  pay  to  his  family^  on  the  ground 
that  his  death  was  suicidal.  Hence  a  lawsuit^  in  w*hich  the  fact^  of 
the  case  were  investigated*  It  was  evident  that  at  the  moment  of  the 
explosion  the  forehead  must  have  been  upon  or  very  near  the  miizile 
of  the  gnuj  which  was  also  grasped  by  the  left  hand*  From  these 
facts,  M.  Tardieu  concludes  that  the  death  was  suicidalj*^  and  iL 
Brierre  de  Boismont  draws  the  same  inference,  chiefly  from  the  fact 
that  there  was  no  evidence  of  a  previous  inclination  to  this  crime,^ 
The  coiirtj  however,  condemned  the  insurance  company  to  pay  the 
amount  of  its  policy.  To  ns  it  seems  perfectly  natural  that  a  sports- 
man,  weary  with  a  night's  ride  in  a  railroad  car,  should,  when  seated 
in  a  hackney-ooach,  have  leaned  his  head  upon  the  muzzle  of  his 
gun,  embracing  but  not  covering  the  end  of  the  barrel  with  bis  hand, 
and  that  a  jolt  of  the  vehicle  should  have  caused  the  trigger  to  catch 
in  his  pantaloons  and  explode  the  charge*  Too  many  accidents  of  a 
similar  nature  have  occurred,  displaying  an  almost  inconceivable 
negligence  of  the  simplest  precautions  in  handling  firearms,  for  us 
not  to  adopt  this  conclusion  in  the  present  case  as  not  only  the  moat 
charitable,  but  also  the  most  logical. 

241.  Mode  of  death;  throat  cutting. —  Tranmatio  suicide  is  most 
often  accomplished  by  cutting  the  throat,  the  person  standing  or 
sitting  in  front  of  a  mirror.  Very  rarely  is  the  person  lying  down. 
The  cut  is,  as  a  rule,  made  with  the  head  extended,  the  knife  in  the 
right  hand.  The  cut  begins  above,  on  the  left  sternomastoid  muscle^ 
and  cuts  down  and  across.  It  may  b©  transverse,  or,  if  the  knife  ii 
held  in  the  left  hand,  the  wound  may  slope  in  the  other  direction* 
Hofmann  considers^^  that  the  vast  majority  of  the  cases  show  fhe 
wound  to  be  between  the  larymt  and  the  hyoid  bone ;  rarely  above  the 
hyoid  or  over  the  trachea*  The  depth  of  the  wound  depends  upon 
the  strength  of  the  hand  and  the  sharpness  of  the  knife.  It  la  usually 
deeper  at  the  point  of  insertion.     Unless  it  is  pretty  deep  tlie  great 
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vessels  of  the  neck  are  not  cut  Usually  the  wound  imvolveSy  of  the 
blood  vessels,  only  the  superior  thyroid  artery  and  the  external  jugular 
mn;  while  the  big  vessels — the  carotid  arteries  and  the  internal 
jugular  vein — escape  uninjured.  The  small  vessels,  however,  are 
effective  in  causing  death  in  many  cases,  either  from  the  loss  of 
blood,  or  the  entrance  of  blood  into  the  air  passages,  or  possibly 
from  the  aspiration  of  air  into  the  veins  of  the  neck.  The  wounds 
in  the  neck  are  often  multiple  or  associated  with  cuts  at  the  blood 
vessels  in  the  bend  of  the  elbow  or  the  wrists. 

In  the  cases  of  homicide  by  cutting  the  throat,  which  are  not  rare^ 
on  account  of  the  ease  with  which  death  can  be  produced  during 
sleep  or  unconsciousness,  a  single  stroke  is  more  often  effective  than 
in  suicide.  The  appearance  of  the  wound  may  not  be  characteristic^ 
but  is  likely  to  extend  so  far  to  the  right  as  to  bear  evidence  of  a 
stranger's  hand.  Resistance  is  usually  shown  by  cuts  on  the  fingers 
or  in  the  palm  of  the  hand.  The  finding  of  a  knife  in  the  hand  of  the 
dead  man  is  more  frequent  in  cases  of  homicide  than  of  suicide. 

Mia.  Oanihot. — Suicide  by  a  gunshot  wound  has  little  that  is 
diaracteristic  in  the  appearance  of  the  wound  except  the  powder 
marks  that  are  characteristic  of  all  such  wounds  when  the  muzzle  of 
the  gun  is  held  close  to  the  body.  The  instrument  generally  used  is 
a  pistol  or  revolver,  and  the  bullet  may  be  identified  as  coming 
from  such  a  firearm.  The  most  frequent  sites  of  such  injuries  are 
about  the  head,  the  forehead,  temple,  behind  the  ear,  or  in  the 
mouth.  If  the  clothes  have  been  pushed  away  from  any  portion  of 
the  body,  and  the  muzzle  of  the  gun  has  been  applied  directly  to  the 
akin,  the  probabilities  of  suicide  are  much  greater  than  of  homicide^ 
where  such  a  preparation  for  the  shot  is  rarely  possible. 

If  the  shot  wounds  are  multiple  there  must  have  been  life  enough 
after  the  first  shot  to  allow  of  the  subsequent  ones.  Some  of  the 
instances  of  multiple  injuries  in  known  cases  of  suicide  are  most 
astonishing,  in  showing  how  much  can  be  done  after  a  wound  that 
is  generally  considered  as  promptly  mortal.  Hofmann,*'  cites  a 
case  of  two  shots  in  suicide,  one  penetrating  the  right  side  of  the 
heart,  and  the  other  the  left  side  of  the  heart  He  also  cites  another 
instance  of  five  shots,  one  a  nonpenetrating  wound  of  the  skull, 
situated  over  the  glabella,  a  second  starting  from  the  right  zygoma, 
and  cutting  both  of  the  optic  nerves  in  their  orbits,  and  then  three 
around  the  heart,  one  of  these  through  the  left  lung,  one  through  the 
thoracic  aorta,  and  one  through  the  left  ventricle  of  the  heart    In 
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this  case  the  ahots  in  the  head  evidently  had  preceded  those  in  the 
region  of  the  heart     Naegeli'*'*  reports  a  case  of  two  penetrati 
wounds  of  the  skull :  thft  first  going  from  the  left  supraorbital  notcl 
through  the  frontal  and  parietal  lobes  of  the  brain ;  the  aecond,  from 
below  the  angle  of  the  left  eye  backwards  and  slightly  to  the  right 
of  the  occiput 

As  pointings  also,  to  suicide^  may  be  the  multiple  modes  of  ending 
life;  as  in  the  eases  where,  combined  with  some  of  the  distincUj 
traumatic  methodsj  there  are  also  evidences  of  poisoniiig,  banging,  or 
drowning. 


Lue 


IV.  Ante-mobtem  vebscs  post-moktem  wounds^ 
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242*  In  g^eneral. —  In  many  cases  it  is  desirable  to  know  when  the 
wound  was  inflictedj— whether  it  was  inflicted  ante  mortem  or  post 
mortemj — and,  if  it  was  inflicted  ante  mortem,  how  long  before 
death,  or  before  the  time  of  examination, 

243.  Ante-mortem  open  wounds;  hemorrhage. — Fresh,  open  wounds 
inflicted  upon  the  living  body  show  a  distinct  gaping  of  the  edges  of 
the  wound,  with  a  protrusion  of  the  underlying  structures.  At  first 
there  is  an  active  bleedingj  depending  in  its  character  upon  whether — 
a  large  blood  vessel  or  merely  the  small  capillaries  have  been  severed,  f 
If  only  the  capillaries,  there  is  an  oozing  of  the  blood  more  or  less 
rapidly;  but  in  all  large  injuries  large  blood  vessels  are  also  injured* 
If  an  artery  is  cut  there  is  profuse  and  rapid  hemorrhage,  on  account 
of  the  great  pressure  under  which  the  blood  circulates  in  the  arteries 
Moreover,  if  this  arterial  stream  can  escape  freely  to  the  surface, 
witJiout  impinging  upon  the  edges  of  the  wound*  it  will  be  seen  to 
escape  in  rhythmic  jets,  which,  if  they  fall  upon  the  wall  or  dear  floor, 
may  leave  the  tracing  of  the  jets  in  drops  of  blood  which  is  char- 
acteristic of  arterial  hemorrhage.  If  a  vein  is  cut  the  bleeding  k 
also  profuse,  but  there  is  not  so  great  a  loss  of  blood  as  from  an 
artery,  nor  are  there  the  tracings  of  the  jets  of  blood.  As  the  blood 
remains  in  contact  with  the  tissues  therd  is  a  diifuse  infiltration  of 
the  edges  of  the  wound  with  blood,  so  intimate  that  the  blood  can  not 
be  washed  off.  Then^  as  the  blood  clots,  it  becomes  intimately  adhe^ 
ent  to  the  edges  of  the  wound. 

243a.  Clotting. — The  clotting  in  normal  blood  begina  in  about 
three  minutes  after  it  is  shed,  and  is  complete  in  about  eight  minute?. 
The  evidence  of  tie  infiltration  of  the  edges  of  the  wound  and  Ibe 
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intimate  clots  may  be  absent  in  cases  where  large  vesseld  are  cut 
and  the  blood  spurts  free  from  the  wound;  as  in  the  cases  of  iafaiits 
killed  by  cutting  the  neck  tlirough  at  one  stroke*  The  hemorrhage  is 
also  slight  in  punctured  and  in  lacerated  wounds,  and  in  those  in- 
flicted by  firearms.  Similarly,  wounds  which  have  followed  prevaou*? 
marked  loss  of  blood,  as  after  parturition,  or  possibly  second  Ut 
wounds  of  the  heart  or  aorta,  or  in  cas^  of  shock,  as  after  trauma 
iisMB.  to  the  central  nervous  system^  may  be  associated  with  compara- 
tively slight  hemorrhage*  Clots  that  are  formed  in  layers  (laminuted 
clots),  showing  that  after  the  first  portion  of  the  clot  was  formed 
there  was  further  bleeding,  are  also  characteristic  of  hemorrhage 
during  life. 

&43b.  Healiag.^ — After  the  immediate  resulta  of  the  injury  are 
passed,  the  wound  tends  to  heal  either  by  what  is  called  primary 
mtention,  as  is  seen  in  the  cases  of  aseptic  wounds,  in  which  the 
acl^a  of  the  wound  are  kept  in  contoct,  and  in  which  there  is  no 
appreciable  quantity  of  pus  formed.  In  these,  healing  takes*  place  in 
the  course  of  a  week  or  ten  days  to  such  an  extent  that  there  is  little 
chance  of  the  wounds  breaking  open  under  ordinary  circumstances. 
If  the  edges  of  the  wounds  are  not  kept  in  contact,  or  have  become 
infected,  the  edges  of  the  wound  gape  and  the  wound  heals  by 
granulation  or  gecondary  intention.  In  these  cases,  which  include 
the  majority  of  nonsurgical  wounds,  the  edges  of  the  wound  remain 
bloody  for  eight  to  ten  hours,  and  then  there  is  a  swelling  of  the 
edg^,  due  to  the  inflammation.  For  thirty-six  to  forty-eight  hours 
there  IS  a  serous  secretion  that,  on  the  third  day,  becomes  purulent 
On  the  fourth  or  fifth  day  suppuration  is  fully  established,  and  this 
purulent  discharge  continues  for  from  five  to  eight  days,  then  a 
fibrous  layer  appears  at  the  edge  of  the  wound :  first  soft,  due  to  the 
young  epithelium,  then  becoming  firmer,  and  hardening  into  the 
cicatrix  or  sear.  Healing  is  complete  in  twelve  to  fifteen  days,  pro- 
viding that  the  vitality  of  the  body  ia  good,  and  there  has  been  no 
marked  loss  of  substance.  The  process  is  prolonged  in  eases  where 
there  has  been  a  distinct  loss  of  tissue,  where  the  vitality  of  the  in 
dividual  is  below  normal,  and  where  there  remains  any  foreign 
material  in  the  wound,  or  where  the  edges  of  the  wound  are  kept  in 
motioa,  and  not  allowed  to  remain  as  much  in  contact  as  they  should, 

S43c»  Scar* —  The  sear  which  follows  the  healing  of  a  wound  is 
distinctly  red  at  firstj  but  after  an  indefinite  time*  measured  by 
months  or  years,  becomes  white,  hard,  smooth,  shining,  less  sensitive 
Vol.  m.  Mao,  Juil— 11 
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than  at  first,  and  graduallj  decreases  in  size^^  (except  in  the  peculiar 
abnormal  condition  of  scar  hjpertrophjj  known  as  keloid).  The 
eear  does  not  disappear  with  time,  though  it  does  become  less  prom- 
inent Taylor  quotes^®  the  case  of  a  man  whose  identity  hung  upon 
the  presence  of  a  wen  on  the  hand.  As  neither  wen  nor  scar  cotiH 
be  foimd  the  identity  of  the  man  was  not  allowed, 

244.  Ante-mortem  subcutaneoui  wooudis;  ecchymoses. — In  the  siil> 
cutaneous  wounds  and,  also,  to  some  extent,  in  the  open  wounds, 
there  is  a  distinct  diacoloratioQ  of  the  skin,  due  to  the  effusion  of  tbe 
blood  under  tlie  skin,  and  the  changes  which  take  place  in  that  extrava- 
Sfltion.  Such  an  effusion  of  blood,  with  the  associated  discoloration 
of  the  skin,  is  called  an  ecchyraosis  or  suggiUation.  If  the  extra va!a- 
tion  be  deeply  seated,  the  external  discoloration  will  not  occur  imme- 
diately, hut  may  he  delayed  even  for  several  days,  and  may  not  e^m 
correspond  to  the  spot  at  which  the  injury  was  received,  hut  will  be 
found  over  that  part  to  which  the  effused  blood  has  gravitated. 
Indeed,  the  cutaneous  discoloration  may  not  appear  till  after  death. 
Thus,  in  a  person  who  died  thirty-five  hours  after  having  received 
a  kick  from  a  horse,  rupturing  the  bladder,  there  was  no  ecchymosis 
at  the  seat  of  the  blow  until  after  death.  Likewise  the  amount  of 
blood  extravasated,  except  it  lie  immediately  beneath  the  ^in,  is  not 
proportionate  to  the  amount  of  the  external  injury,  sinc^  in  many  of  J 
those  cases  of  violent  death  in  which  a  heavily  loaded  vehicle  baiH 
passed  over  the  body,  or  a  great  weight  has  fallen  upon  it,  then?  has 
been,  externally,  no  discoloration  whatever,  or  such  a  slight  change 
in  color  that  the  vast  amount  of  internal  disorganization  and  hem<>^ 
rhage  oould  hardly  be  suspected. 

Among  numerous  instances  of  this  description  are  those  cited  fr 
the  experience  of  Casper  and  Dr.  Ellis.^® 

The  color  of  ecchymotic  spots® "^  varies  according  to  the  time  thjit 
hns  elapsed  since  they  were  produced.  At  first  they  are  purple, 
and  pass  through  various  shades  to  black.  Then  through  violet, 
green,  and  yellow,  fading  to  the  color  of  the  skin,  when  they  dis- 
appear. In  general  tiie  discoloration  appears  within  twelve  hour? 
after  the  injury,  and  some  times  immediately  afterwards*  The  violet 
color  is  seen  on  the  third  day  and  the  green  from  the  fifth  w  the 
sixth  day.    The  spot  completely  disappears  in  healthy  persons  on  tli# 
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"Vncri nation  Bcan  and  ftcarw  in  f^bil- 
dr^n  jn  general  incr^&se  in  size  as  the 
■isfe  of  the  child  ^ows*  See  Brit.  Med, 
Joiir.,  1873,  IT.*  774;  and  Paget's  Leo- 
turee  on  Putbology,  I.^  4fi, 
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tenth  to  the  tv«lfih  ctj.  T^  ^^fom^  bk  hilt^  3Cu£  il  "Zc  7''':=^. 
than  in  the  old,  aad  ocpeoiL  ul.  i3»£n.  -iat  ±nrs  udl  isssir  a:  -ns: 
blow. 

oolorAtiona  doe  to  127=77.  ^»ww^"y  mnr-  ijs  m  mftK.  rf  tt7  of 
caution,  of  the  eceL}Ljoa&  fran.  Ttfml  sscaea.  ji  sex  iuzttI*-  » 
neoeasaiy  to  candoc  i2»  pkjBSEx  fcgr.TiHC  -ni^  la'jsInllrT  if  tl^ 
taking  the  ecchrmoses  cisaen^  3.  sK-azi  osssie  ior  -31^  -eSpets  it 
violenoe.  The  morlHC  siras  <£  "ai?  f^s^n.  zi  -¥xj!=l  -a*?^  itj*  «=i 
have  80  manv  other  <:rikiae  pBex3£rrD£»  >" "-  »g  2d*  ezii.  crsr  oafio. 
that  it  would  hardlj  be  iitio'irtfitift  f  z*  a  irrdf-giiinj^l  zziuni?'?  v 
overlook  or  misinterprec  ;^ib=.  xxns^  ri.  acErrj,  ^ilt^ilti  itesu  r- 
rfaagiea,  and  petechial  trrc^ss.  12k-  s:i:t«.  s^k.  end  ci^cliniis  u  if  iitr 
apota  in  various  parte  of  ibc  bc»fj.  "li*  i^i^sns  if  Fv^^Tg  ir  nirter 
indications  of  violenee.  az>d  tbe  igrat:u:gjal  «s:qi»  zx  'ni!^  miirrni; 
membrane  of  the  mouth  azbd  tie  irsesdziss.  'iiicraiEr  vni  -ni*  rrjdr- 
of  the  bloody  wiU  afford  rafjvt  tLaz.  FzSsiEa::  rstsrsitf  f :r  r*^t^.?z'!;r 
all  suspicion  of  violeoee. 

S45.  Fhynolofieal  action  Wfve  ict^ — ±^  %i:r^  iL^:  t:*v(i  -Uff 
time  of  the  infliction  of  the  w^jzz^  in  'ssr^tt  o^a^i  ii-i.fr  :•!:  znsir 
tioned  two  other  sets  of  eriderwe:  Oiit,  -ek  hrD:^:^  :f  '-irr  T^r^ic 
after  leceiving  the  wound:  the  otber,  «ij-TB-iz;r  ^'i^iz,  icji_:j:*r.!:il 
actions  have  shortly  preceded  death. 

Of  the  physiol<^(»l  acti<m<  that  are  si&ii-Ai.-  zz,  -Jl--  ^:c^rT*r:i:  — 
the  filling  of  the  stomach  and  the  pnxess  cf  'iir*-iri  :<i  tj^  :  r>::i :  ^7  tir 
most  important  If  simple  fluids  alone  Lit^  ":er^  111*^  iz-  iirrj  ■=~111 
not  be  found  in  the  stomach*  as  they  are  i-tf^^i  <yz,  t:  :c^  izv  :i.T 
intestines.  If  food  has  been  taken  in  it  wi"  be  i.-izi  -:  Cir  iz.  5.'.' 
stage  of  digestion.  If  oidy  a  small  quantfrr  ha.?  r-E^rz  --ik^z  ::  zii;. 
also  have  been  passed  on  into  the  intestines  b":r  ibe  Iir?e-r  niis?^  •:: 
food  do  not  begin  to  be  passed  on  till  one  or  two  tyjr^  after  dig^^- 
tion ;  and  the  stomach,  as  a  rule,  is  not  emptied  till  four  or  nve  hoiir* 
after  the  meaL  Any  exact  estimation  of  the  time  since  the  f<>:*d  was 
taken  is  impossible.  We  can  merely  state  that  digestion  has  Ken 
going  on  for  a  long  time,  or  that  it  has  just  begun.  In  all  probability 
digestion  that  has  begun  before  death  continues  after  death,  even 
Aough  there  be  no  additional  secretion  of  gastric  juice. 

The  condition  of  the  bladder  may  also  be  significant  If  tb.o 
person  is  in  sound  health  and  the  bladder  contains  no  urine  it  is 
evident  that  the  bladder  has  just  been  emptied.  The  filling  of  the 
bladder  is  at  the  rate  of  about  two  ounces  in  an  hour ;  but  a>nsidora- 
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He  variationa  from  this  rate  are  frequent^  depending  on  the  activity 
0f  the  person,  the  action  of  the  akin,  and  many  other  factors.  More- 
oveTj  it  does  not  follow  that,  if  the  bladder  is  not  empty,  the  person 
has  not  just  urinated^  for  the  bladder  may  be  but  partially  emptied, 
either  by  choice  or  because^  in  certain  conditions,  it  cannot  be  com- 
pletely emptied  in  the  usual  way. 

The  condition  of  the  bowela  is  not  so  significantj  for  frequently 
the  emptying  of  the  rectum  at  defecation  ia  incomplete,  and,  again, 
the  filling  is  a  much  slow^er  process  than  that  of  filling  the  bladder. 

The  condition  of  the  uterus,  vrhether  or  not  recently  emptied  of  the 
products  of  concseption,  or  whether  menstruation  has  jnst  paasedj 
has  been  considered  in  the  sections  treating  of  the  diagnosis  of  previ- 
oils  pregnancy,** 

246.  Acts  after  receiving  a  mortal  wound. —  The  question  as  to 
whetlier  a  certain  act  can  have  been  done  after  receiving  a  given 
wound  is  always  one  that  must  be  decided  upon  the  merits  of  each 
particular  case.  In  speaking  of  multiple  w^ounds  as  the  cause  of 
death,*^  there  have  already  been  quoted  a  number  of  instances  where, 
after  recseiving  wounds  that  are  usually  considered  mortal,  other 
wounds  have  been  inflicted  by  the  person  himself*  That  injuries  of 
the  brain,  even  with  destruction  of  brain  substance,  are  not  neces- 
sarily promptly  fatal,  or  even  fatal  at  all,  ia  shown  by  the  many 
cases  of  recovery  from  brain  injury.  Perhaps  the  most  famous  of 
these  cases  is  that  of  Phineas  P.  Gage,  known  as  the  Tamping  Iroa 
case,*^  where  the  man  not  only  was  not  killed  although  the  iron  waa 
driven  through  the  skull,  but  he  did  not  even  lose  consciousness. 
Likewise  wounds  of  the  heart  are  not  necessarily  fatal  on  the  spot  or 
even  at  all  Many  such  instances  of  delayed  death**  after  non-per- 
forating wounds  of  the  heart  are  now  on  record,  and  several  instances  _ 
of  recovery,**  even  after  perforating  wounds  of  the  heart.  I 

Vibert  describes"*  the  case  of  a  man  who,  after  being  shot  in  the 
chest,  threw  a  lamp  at  his  adversary.  The  lamp  started  a  fire ;  and, 
to  ertinguish  the  fire,  the  wounded  man  fetched  a  pail  of  water  from 
the  court  yard  (the  man's  rooms  were  on  the  ground  floor),     Whea 

"See  {t§  26  et  seq.,  ante.  about  10  per  cent  of  the  injur ies  of  thf 

■See  §   241a,  supra.  heart   terminate   favorably.     LoiBOii   nt- 

•See    injuries    of    the    head,    %    253,  ported  nine  re<wveries  of    tweiity-thr« 

infra.  needle     wounds^      eleven      after      stAh 

**6ee  injuriefi  of  the  hearty  §9  233  et  wouudi,     but     on]j     three     after     one 

sefl.,  infra*  hundred     and     ten     gunshot     wounds* 

"  See  Taylor,  Med,  Gazette,  Vol.  VI T.,  Janiain   reporti    sistteen     recoveries    of 

g.    82.     In    von    Bergmann    and    Bull's  one  hundred  and  twentv-one  casea/" 

jHtcra    of    Practiral    Surj^ery    (1904).  **  Vibert,    Prdeis    de    Mi?a,    I^.,   4th 

VoL  I.,  p.  410.  thp   following  statiBtics  ed.,  p,  28ft* 
are    given;     "Fischer     calculated    that 
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tb©  fire  was  extinguiehed,  the  man  lay  dawn  on  tte  bed  and  died. 
Vibert  performed  the  autopsyj  and  found  that  the  kft  ventricle  of 
tkfi  heart  had  been  perforated  by  the  revolver  bullet  The  bullet 
v&a  found  io  the  pericardium.  The  ball  had  probably  remained  for 
a  while  embedded  in  the  heart  musele,  preventing  hemonrliage. 
Oliierwise  it  is  hard  to  understand  how  the  man  csould  have  lived  so 
long  after  the  injury,  and  have  done  so  much. 

247.  Post-mortem  woandi  in  general. —  Wounds  that  have  been  in- 
flicted after  death  naturally  show  no  signs  of  what  is  called  the  vital 
rejuction,  t,e,^  the  proeefises  of  healing  or  of  suppuration.  There  is 
DO  Ijmph  exndatej  pus  exudate,  or  tumefaction  of  the  edges  of  the 
wound.  The  blood  which  oomes  out  of  the  blood  vessels  does  ao  accord- 
ing to  the  lawfl  of  gravity  or  decomposition,  not  those  of  physiolo^, 
and  therefore  tliere  is  no  spurting  of  blood  from  the  vessels,  and  no 
acrdve  bleeding*  The  quantity  of  blood  that  escapes  will  be  diatinetly 
torn  than  that  from  the  wound  in  the  living  person.  The  blood  does 
not  so  intimately  infiltrate  the  tissues  in  the  edges  of  the  wound  and 
stain  tbezn^  and  the  clots  of  the  blood  are  not  so  closely  adherent 
to  the  wound ;  in  fact  the  blood  may  not  clot  at  alL  The  edges  of  the 
wound  do  not  gape  as  widely  (unless  the  wound  is  inflicted  immedi- 
ately after  death),  and  the  deeper  tissues  do  not  protrude, 

The  distinction  between  wounds  inflicted  just  before  or  immedi- 
ately after  death  is  often  extremely  difficult,  if  not  impossible, 
especially  when  death  results  rapidly  by  hemorrhage  from  a  largo 
artery  or  vein.  In  these  cases  if  a  wound  is  made  upon  the  dead  body 
near  to  that  which  occasioned  deaths  and  the  second  wound  be  made 
moan  after  death,  it  will  be  impossible  to  distinguish  the  one  from  the 
other  by  any  characteristic  sign*  Thus,  in  a  case  reported  by  Cas^- 
per,*'  in  which  a  woman  was  instantly  killed  by  a  table  knife  that 
was  thrust  through  the  arch  of  the  aorta,  entering  the  chest  between 
the  first  and  second  ribs,  the  wound  presented  sharp  and  smooth 
edg^  without  a  trace  of  either  fluid  or  dried  blood ;  in  fact  it  was 
eacactly  like  a  wound  made  upon  the  dead  body.  A  case  is  very 
easily  supposable,  in  which  a  wound  in  the  region  of  the  heart  might 
be  destgnadjy  inflicted  after  death;  as  for  instance,  to  divert  atten- 
tion hmu  the  real  cause  of  death,  which  may  have  been  due  to  poison- 
ing. Althou^  no  distinction  may  be  possible  frcwn  an  inspection 
of  the  external  woimd^  the  absence  of  internal  hemorrliage  will, 
in  such  an  instance,  betray  the  period  at  which  the  wound  was  made. 


Htuidert,  Fall  «,  1853. 
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248.  Appearances. —  Dr,  Tajlor  endeavored  to  solve  the  question  of 
the  differences  between  wounds  inflicted  before  and  after  death,  is 
an  experimental  way.  In  one  experiment,  an  incised  wound,  about 
three  inches  long,  was  made  10  the  calf  of  the  leg,  two  minuter  after 
its  amputation*  The  skin  retracted  considerably,  the  adipose  tissue 
underneath  protruded  between  ita  edges,  but  the  quantity  of  blood 
which  escaped  waa  smalL  Examined  after  the  lapse  of  twenty-four 
hours,  the  edges  of  the  wound  were  found  red,  bloody,  and  everted; 
the  skin  not  in  the  least  tumefied,  but  merely  flaccid.  A  amall 
quantity  of  loosely  coagulated  blood  was  found  at  the  bottom  of  the 
woundj  but  no  clots  were  found  adherent  to  the  muscles-  In  the 
second  experiment,  which  was  made  ten  miuutes  after  the  limb  wis 
amputated,  the  akin  appeared  to  have  already  lost  its  elasticity,  the 
edges  of  the  wound  became  very  slightly  everted,  and  scarcely  any 
blood  escaped  from  it  On  examination,  twenty-four  hours  after- 
wards, the  wound  presented  none  of  the  characters  of  a  wound  in- 
flicted during  life,  except  that,  at  the  bottom  of  the  wound,  a  few 
coagula  were  found.  Other  experiments  w^ere  made  at  a  still  later 
period  after  the  removal  of  the  limbs,  but  it  was  found  that  the 
wounds  then  made  possessed  still  fewer  points  of  similarity  with 
wounda  inflicted  during  life.  From  these  experiments,  one  fact,  at 
least,  may  be  fairly  inferred, —that  the  coagulation  of  the  blood  h 
not  a  safe  criterion  of  the  time  at  which  the  wound  was  made,  hut 
that,  as  long  as  the  body  retains  its  warmth  after  death,  this  appar-S 
ently  vital  process  may  still  take  place.  If,  therefore,  a  wound  be 
made  upon  a  person  just  dead,  it  is  not  impossible  that  the  blood  will 
coagulate  in  the  wound.  Facts,  more  pertinent  than  the  above 
experiments,  are,  however,  required  to  establish  the  fact  beyond  a 
donbt,  as  the  accidental  dcptenuination  of  the  question  upon  the  entire 
body  w^ould  be  naturally  more  conel naive  than  experiments  upai 
separate  limbs.  On  dissecting  the  hodj  of  a  person  who  died  of  tha 
low  typhus  fever  which  prevailed  during  the  autumn  of  1847,  in  i 
district  inhabited  by  the  lowest  class  of  negroes,  the  blood  was  quite 
fluid,  although  death  had  taken  place  but  six  or  eight  hours  before; 
but  when  allowed  to  stand  in  a  cup,  or  in  the  chest  whence  the  lungs 
had  been  removed,  it  speedily  formed  a  dark  and  moderately  firm 
coagtilum.***  Several  cases  in  which  the  blood  retained  its  coaptli- 
bility  after  death  are  reported  by  Casper.  In  one  of  these,  relatii^ 
to  a  man  who  was  suffocated  by  eoal  gas,  it  is  stated  that  four  dayi 
after  death,  and  during  very  cold  weather  in  January,  the  blood 

*  Gericht   Me<l.  I.,  29* 
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flowed  freely  when  the  body  was  opened,  but  coagulated  quite  rap- 
idly, and  80  firmly  that  the  clots  could  be  raised  quite  easily  with  the 
handle  of  a  scalpel/^  Although  the  swollen  and  everted  condition 
of  the  lips  of  the  wound  is  a  good  indication  of  its  having  been  in- 
flicted upon  the  living  person,  this  appearance  may  be  removed  by 
causes  acting  after  death.  Thus,  if  the  body  have  lain  in  the  water, 
this,  together  with  the  blood  effused  in  the  wound  may  have  disap- 
peared before  the  inspection  is  made,  by  the  maceration  to  which  the 
body  has  been  thus  subjected,  and  it  is  also  often  materially  changed 
by  the  advance  of  putrefaction,  since,  by  this  process,  the  skin  very 
soon  becomes  puffy,  and  many  of  the  relations  of  the  wound  are 
changed.  This  is  strikingly  true  of  fat  bodies,  in  which  wounds, 
and  especially  incised  ones,  often  assume,  when  the  body  begins  to 
swell,  an  appearance  which  it  is  very  difficult  to  distinguish  from  the 
effects  of  the  inflammatory  process. 

S4B.  Hemorrhage. —  The  amount  of  hemorrhage  is  generally  a  re- 
liable test  of  the  period  at  which  the  person  was  wounded,  but  is,  of 
course,  only  applicable  in  wounds  involving  a  solution  of  continuity. 
In  those  made  after  death,  even  while  the  body  is  yet  warm,  the 
amount  of  blood  poured  out  will,  of  necessity,  be  far  less  than  while 
the  active  circulation  of  the  blood  is  going  on.  This  is  especially 
true  of  wounds  of  certain  parts  which  prove  unavoidably  fatal  by 
copious  and  sudden  hemorrhages,  such  as  those  of  the  heart,  aorta, 
or  any  of  the  great  blood  vessels.  In  fact,  wounds  involving  the  left 
side  of  the  heart,  or  the  arteries,  would  probably,  if  made  after 
death,  be  attended  with  no  hemorrhage  whatever;  whereas,  in  the 
division  of  any  of  the  venous  trunks,  soon  after  death,  the  amount 
of  blood  lost  would  be  far  smaller  than  would  have  been  poured  out 
during  life,  and  would  depend,  in  a  great  measure,  upon  the  position 
of  the  part  injured.  In  a  celebrated  case  of  assassination,  tried  in 
Berlin,  the  head  of  the  murdered  person  had  been  severed  from  the 
body,  but,  at  the  same  time,  other  injuries  of  a  fatal  nature  had  been 
inflicted.  Dr.  Casper  gave  his  opinion  that  the  neck  had  been  sev- 
ered before  life  was  extinct,  for  the  reason  that  a  very  large  amount 
of  blood  was  found  to  have  been  effused  from  the  cervical  vessels. 
The  chief  distinction,  therefore,  between  hemorrhage  before  and 
after  death,  is  that,  in  the  latter  case,  the  amount  lost  is  compara- 
tively trifling,  and  exclusive  of  a  venous  character. 

849a.  Coagulation. —  While  the  signs  we  have  referred  to  are  the 
principal  means  of  discrimination  in  wounds  involving  a  loss  of 

*A.  StiU#,  OcD.  Pathology,  p.  426. 
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bloodj  there  is  aDother  large  class  of  wounds  to  which  they  do  not  hats 
so  extensive  an  application.  Thus,  although  in  contused  iirounds  the 
coagulation  of  the  blood  under  the  surface  injured  sometimes  affordi, 
especially  in  injuries  of  the  head,  an  indication  of  the  blow  hanng 
been  given  during  lifcj  yet,  on  the  other  hand,  the  want  of  eoagula* 
tion  is  no  proof  that  it  was  not  inflicted  till  after  death*  The  blood 
may,  from  various  causes^  remain  iuid  after  death.  Its  eaagulabil* 
ity  may  be  impaired  by  disease,  or  by  the  mode  of  death.  If,  for 
instance,  the  person  murdered  has  been  affected  with  scurvy,  or  hk 
death  caused  partly  by  any  mode  of  asphyxia,  the  fluidity  of  the 
blood  under  contused  wounds,  or  indeed  in  any  kind  of  wound,  in  fl 
such  an  individual,  would  not  be  inconsistent  with  the  opinion  that  ^ 
the  wound  was  given  while  the  person  was  alive. 

260.  Ecchymoses. —  Ecchymose!i  that  are  found  in  subcutaneous 
wounds  inflicted  after  death  may  closely  resemble  those  following 
wounds  of  a  similar  character  inflicted  during  life.  From  experi- 
ments made  by  Dr.  Chriatison,  it  appears  that  blows  inflicted  two 
hours  after  death  will  produce  a  discoloration  of  the  akin,  similar  to 
what  might  be  expected  during  life,  exoept  in  regard  to  exten^  which 
does  not  correspond  with  the  severity  of  the  blow*  The  experiments 
of  Dr,  Christison  establish  a  strong  presumption  that,  when  con- 
tused wounds  have  been  inflicted  immediately  after  death,  the  ex- 
ternal similarity  will  be  still  greater,  and  the  correspondence  between 
the  amount  of  violence  and  the  discoloration  more  exact  ^\Tijle  thi§ 
author  was  performing  his  experiments  to  ascertain  whether  blows  ^ 
given  after  death  would  produce  similar  appearances  to  those  in*  B 
flicted  during  life,  he  selected,  as  a  subject  for  a  series  of  these  ex- 
periments, the  body  of  a  female  who  had  died  in  the  infirmary.  The 
body,  being  afterwards  carried  to  the  dead  house,  and  there  seen  by 
some  persons  who  were  not  aware  of  the  experiments  having  beeo 
performed,  was  not  allowed  to  be  buried  until  an  inquiry  had  beeu 
made  into  the  circumstances,  so  persuaded  were  these  persons  that 
the  woman  must  have  died  in  consequence  of  barbarous  treatment 
received  during  life. 

In  this  connection,  the  following  remarks  of  Casper^*  are  not 
without  importance:  "Where  death  has  been  caused  by  violence,  it 
is  extremely  common,  especially  where  the  bones  lie  immediatelr 
under  the  skin,  to  find  suspicious  spots  upon  the  body.  They  are 
from  one  to  three-quarters  of  an  inch  in  diameter,  usually  rounded, 
red  or  reddish*brown,  or  dirty  or  yellowish-brown,  more  or  less  hard 
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to  the  touch,  and  tough  under  the  knife,  hut  exhihiting  no  real 
sitggiIlat]on«  These  spots  may  perplex  the  examining  physician, 
and,  indeed^  when  the  mode  of  death  is  unknown  or  attended  with 
suspicious  cireumstaneesj  demand  the  closest  examiuatiou  and  de- 
scriptioii,  because  they  may  possibly  indicate  and  throw  light  upon 
m  struggle  in  which  life  was  lost  In  the  majority  of  casesj  how- 
cver>  these  pseudo-suggillatious  are  produced  at  the  moment  of 
death  by  the  body  grazing  or  falling  against  some  hard  substanct^j 
and  iscmsequently  have  no  relation  to  the  cause  of  death.  They  may 
eren  be  produced  after  death  by  the  rough  handling  or  carrying  of 
the  body,  and  may  be  imitated,  after  the  lapse  even  of  several  days, 
by  friction  with  a  coarse  brush  or  cloth^  and  so  as  not  to  be  dis- 
tinguishable from  similar  injuries  produced  during  life,"  "When/* 
aayi  £tigel,  "these  excoriations  are  found  upon  parta  of  the  body  in 
which  the  blood  cannot  settle  after  death,  the  portion  of  dried  integu- 
nient  acqiiires  a  yellowish-brown  color,  and  ia  translucent  at  the 
edges ;  on  the  other  hand,  if  they  f onn  in  situations  where  the  blood 
tends  to  accumulate,  their  color  ia  a  very  dark  brown^  and  they  can- 
not be  distinguished  from  excoriations  produced  during  life/' 
CAsper  insists  upon  the  practical  importance  of  these  distinctions, 

■  declaring  that  the  cases  are  numberless  in  which  ignorance  of  them 
or  inattention  to  them  has  led  to  the  most  erroneous  conclnaions  and 
miachievous  consequences, 

I  The  inference  from  the  considerations  here  presented  is  not  that 
there  is  no  distinction  possible  between  ecchymoses  produced  before 
and  after  death,  but  that  great  caution  is  necessary  in  giving  an 
opinion  upon  this  point  The  external  bruise  must  he  carefully 
compared  with  the  effusion  into  and  under  the  skin  and  adjacent 
tiasnea.  If  the  latter  be  at  all  extensive,  and  especially  if  the  blood 
be  coagulated,  we  think  there  need  be  little  hesitation  in  declaring 
that  the  injury  must  have  been  inflicted  during  life.  Moreover, 
there  are  few  cases  of  vital  ecchyraosia,  without  attendant  swelling 
of  the  akin  and  other  signs  of  vital  reaction.  If,  ivhile  the  body  is 
fresh,  the  ecchymosed  spot  be  found  at  all  sw^elled,  there  can  be  no 
ffii^picion  of  post-mortem  violence.  Also,  if  the  ecohymosis,  though 
trifling  in  extent,  be  accompanied  with  excoriations  or  abrasions  of 
the  akin,  as  is  often  found  in  cases  of  strangulation  with  the  hand, 
the  fact  of  the  violence  having  been  done  upon  a  living  person  will 
be  manifesl  The  difficulty  of  discriminating  between  contusions 
niade  before  and  after  death  wiU  be  much  enhanced  by  the  putre- 
factive process,  the  effect  of  which  is  to  so  alter  the  consistence  and 
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color  of  the  skin  aod  subjacent  parts  as  to  destroy  all  characteridde 
8ign3. 

Devergie'*  has  remarked  that  eccbymosos  are  often  concealed  on 
the  bodies  of  the  drowned,  when  first  they  are  remored  from  water, 
owing  to  the  sod  Jen  state  of  the  skin;  they  may  becotne  apparent 
only  after  the  body  baa  h^n  exposed  for  some  days^  and  the  watat 
has  evaporative!* 

251,  Cadaveric  spots.—  The  spots  and  blotches  (sTi^illations)  pro- 
duced by  cadaveric  changes  are  more  likely  to  give  rise  to  mistakes. 
In  porisons  unaccustomed  to  inspect  the  bodies  of  the  dead^  the  stasis 
or  congestion  of  the  blood  in  the  capillary  veasels  of  the  skin,  which 
sooner  or  later  invariably  occurs,  may  lead  to  the  snsipicLon  of 
violence  having  been  inflicted  before  death.  This  lividity  is  most 
apparent  and  extensive  in  those  who  have  died  suddenly  in  full 
health,  by  some  asphyxiating  cause.  It  occurs  in  almost  any  part 
of  the  body,  but  is  usually  deeper  and  more  distinct  in  those  which 
are  the  moat  dependent.  The  time  at  w^hich  it  is  developed  varies 
from  the  moment  of  discolution  up  to  the  occurrence  of  rigidity; 
and  is,  of  course,  hastened  or  retarded  by  various  causeB,  such  as  the 
mode  of  death,  the  season  of  the  year,  and  the  age  of  the  subjet*L 
The  blood  is  merely  superficially  diffused  in  the  outer  surface  of  the 
skin,  and  this  mark  alone  ought  to  suffice  to  distinguish  these  dis- 
colorations  from  those  produced  by  violence,  since  in  the  latter  the 
blood  is  effused  in  the  whole  substance  of  the  cutis  and  generallyt 
aleo^  in  the  subcutaneous  cellular  tissue,  muscles,  etc 

The  forma  assumed  by  the  marks  of  cadaveric  lividity  are  vari* 
ous;  sometimes  the  skin  ia  mottled,  at  others  large  blotches  spread 
over  the  surface,  and  at  others,  again,  the  lividity  is  more  uniformly 
diffused,  without  necessanly  appearing  on  a  dependent  part*  The 
marks  of  the  clothing  which  the  deceased  wore,  if  they  have  remained 
upon  him  until  rigidity  has  taken  place,  give  a  very  singular  appear- 
ance  to  the  skin.  Those  portions  which  have  compressed  the  body 
tightly  will  be  recognized  by  the  paleness  of  the  surface,  while  the 
intervening  spaces  may  be  deeply  tinged*  The  folds  of  a  sheet  often 
thus  communicate  to  the  body  an  appearance  of  flagellationp  the  back 
being  covered  with  stripes.  These  are  called  vihices,  and  are  familiar 
to  every  one  accustomed  to  the  inspection  of  persons  recently  desA 
This  stage  of  cadaveric  lividity,  which  is  due  to  the  congestion  of  tlie 
capillary  veasels,  runs  gradually  into  another  at  the  approach  ot 
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putrefaction.  This  stage  is  characterized  by  the  uniform  purple 
or  dark  red  discoloration  of  all  the  depending  portions  of  the  body, 
and  arises  from  a  transudation  of  the  serum  and  coloring  matter  of 
the  decomposed  blood.  Hence,  when  an  incision  is  made  into  parts 
thus  affected,  as,  for  instance,  over  the  occiput,  the  skin  and  sub- 
jacent tissues  will  be  found  thickened  and  infiltrated  with  bloody 
serum.  But  neither  of  these  stages  of  cadaveric  lividity  ought  to 
mislead  the  physician ;  the  diffusion,  the  superficial  character  of  the 
infiltration,  or,  as  in  the  latter  case,  the  peculiar  kind  of  effusion,  the 
want  of  any  external  injury  to  correspond  with  the  internal  marks  of 
apparently  great  violence,  and  many  other  considerations,  which  it 
is  hardly  necessary  to  specify,  ought  to  render  the  distinction  an  easy 
one.  We  are  disposed  to  think  that  the  possibility  of  serious  error 
arising  from  the  distant  resemblance  between  cadaveric  lividity  or 
the  discoloration  of  the  skin  caused  by  certain  diseases  of  the  blood 
has  been  in  general  overestimated  by  writers  upon  legal  medicine. 

252.  Post-mortem  blisten. — Blisters  produced  by  heat,  says  Boo- 
ker, although  when  laid  open  they  may  disclose  a  red  skin,  do  not  pre- 
sent characteristics  which  enable  us  to  determine  whether  they  were 
raised  before  or  after  death;  for  instance,  heat  produces  the  same 
immediate  effect  in  each.  Scalding  liquids,  however,  do  not  blister 
the  dead  body,  they  only  cause  the  epidermis  to  peal  off  in  shreds. 
The  skull,  when  subjected  to  the  action  of  flame,  cracks  and  exfoli- 
ates. BrouardeF'  considers,  however,  that  the  contents  of  the  blister 
differs  in  two  cases.  If  the  bum  be  inflicted  upon  the  living,  the 
fluid  is  what  he  describes  as  albuminous.  If  the  body  be  dead  before 
the  burning,  he  describes  the  fluid  as  serous. 

V.  Wounds  of  vabious  pabts  of  the  body. 

268.  Head,  in  general. —  Injuries  to  the  head  from  their  frequency 
and  gravity  as  well  as  from  the  various  medico-legal  questions  to 
which  they  give  rise,  are  deserving  of  particular  attention. 

254.  Face. — Wounds  of  the  face  cannot,  in  general,  be  considered 
as  dangerous  to  life  though  they  are  often  followed  by  serious  de- 
formity and  tedious  healing.  In  addition  to  the  unsightly  scars, 
wounds  to  the  cheeks,  just  in  front  of  the  ear,  are  liable  to  injure  the 
nerve  that  goes  to  the  muscles  of  the  face,  and  cause  paralysis  of  that 
side  of  the  face. 

256.  Eye. —  Wounds  to  the  eye^'  may  not  merely  interfere  witli 

"Brouardel,    Llnfantidde,    1897,    p.       "For    munj    instnncefi     of     serions 
1S4.  wounds  to  the  eye,  see  Gould  and  VyWs 
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or  destroy  the  vision  of  that  eje,  but,  if  the  injury  iiiTolre  the  rone 
about  five  millimeters  outside  of  the  edge  of  the  iris,  there  is  liable 
to  follow  a  sympathetic  ophthalmiaj  with  the  loss  of  sight  in  the 
other  eye.  Moreover^  total  blindness  may  follow  a  traumatism  to 
the  head  which  leaves  no  evidence  on  the  Burfaee  of  the  eaUFe  i<f 
the  blindness.  Such  instances  may  be  due  to  destnietioti  of  the 
optif!  nerve  at  its  entrance  into  the  orbit  by  a  splinter  of  bone  chip[>ed 
off  at  that  point,  or  by  compression  of  the  nerve  by  a  deep  blood  elot 
Injuries  penetrating  the  socket  of  the  eye  also  find  easy  entrance  into 
the  cranial  cavity  and  are  thus  likely  to  produce  injury  to  the  brain, 
and  J  possibly,  death.  Injury  to  the  nose  is  not^  as  a  rule,  significant 
beyond  the  deformity,  except  in  those  cases  of  penetration,  where  the 
instrument,  going  through  tlie  nose,  may  also  enter  the  brain, 

256.  Ear. —  Injury  to  the  ear^^  finds  its  significance  in  large  part 
in  the  subsequent  deafness.  In  many  cases  the  1a*aumatism  to  the 
ear  may  merely  call  attention  to  a  previous  deafness  that  had  gone 
unnoticed.  Such  a  previous  trouble  should  be  ruled  out  before  the 
tratimatiam  is  acxiepted  as  the  cause  of  the  newly  discovered  deaf- 
ness. The  diagnosis  of  previous  disease  is  not  always  clear.  If  there 
is  a  large,  irregular  perforation  of  the  drum  membrane,  with  a  per- 
sistent discharge  of  pus,  extensive  involvement  of  bone,  adhesions  of 
the  small  bones  of  the  ear,  and  exuberant  granulation  tissue  (proud 
flesh),  there  can  be  no  question  but  that  the  disease  has  been  in 
progress  for  at  least  several  weeks.  On  the  other  hand,  if  the  rent 
in  the  drum  membrane  is  fresh,  and  there  is  a  discoloration  of  the 
tissues,  due  to  ecchymosis,  the  perforation  is  probably  of  traumatic 
origin*  Traumatic  ruptures  of  the  drum  membrane  are  usually 
found  in  the  upper  part  of  the  membrane,  and  have  the  appearance 
of  an  irregular  slit;  very  rarely  are  they  the  shape  of  a  circular 
perforation.  Rupture  may  be  due  either  to  direct  violence  applied 
to  the  drum  membrane  by  an  instrument  introduced  into  the  auditory 
canal,  or,  as  more  commonly  is  the  case,  through  indirect  violence, 
by  compression  of  the  air  in  the  canal  from  a  blow  upon  the  extemtl 
ear*  Such  a  blow  is  usually  followed  by  more  or  less  bemorrha^ 
and  possibly  by  deafness;  but  even  if  the  drum  membrane  be  rup- 
tured, deafness  by  no  means  always  follows  for  a  ruptured  membrane 
is  perfectly  compatible  with  good  hearing  in  that  ear,  in  qjite  of 
the  prevalent  opinion  among  the  kity  to  the  contrary. 
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257.  Scalp. —  Wounds  of  the  scalp  are  peeuliar  in  that  th©y  do  not 
gape  open  as  wounds  in  moat  of  the  other  parts  of  the  body  do.  Tliey 
also  usually  involve  the  deep  structures  down  almost  to  the  bone. 
The  pfoceaa  of  repair  goes  on  to  a  distinctly  bettor  advantage  than 
in  most  other  regions  of  the  body,  and  a  large  number  of  the  wounds 
which  elsewhere  would  suppuratCj  here  heal  by  primary  intentionj  m 
that  scalp  wounds  may^  in  general,  be  considered  less  dangerous  than 
those  of  equal  extent  iu  other  portions  of  the  body.  Many  instanoea 
of  removal  of  the  entire  scalp  by  machinery  accidents  are  on  record-^'* 

258.  Skull  fractur«i,  in  ipcncral.—  Fractures  of  the  skull  are  pe- 
culiar in  that  they  involve  flat  bones,  consisting  of  two  lamellsB  of 
compact  bony  tissue^  and  an  intermediate  spongy  layer. 

259.  Fault  of  ikulL— The  fracture  of  the  vault  of  the  sknll  may 
uiTolve  either  one  of  these  layers  alone  or  both  layers,  depending  on 
the  character  of  the  violence  exerted*  The  fracture,  likewise,  may 
be  a  aimple  fissure  of  the  bones,  or  a  distinct  depression  of  an  area 
of  the  bone.  If  there  is  no  open  wound  to  examine  it  is  extremely 
difficult  to  diagnose  a  fracture  of  the  skull  unless  there  is  a  distinct 
depression  of  the  bone*  Von  Ber^nann  says^*  that  many,  perhaps  the 
majority,  of  such  fractures  remain  undiscovered.  Fortunately  the 
danger  from  a  fracture  of  the  skull  is  not  dependent  directly  upon 
die  bone  lesion,  but  rather  upon  the  injury  to  the  brain;  and  it  is  the 
depressed  fractures  that  cause  the  most  injury  to  the  brain.  How- 
ever, there  is  always  associated  with  the  fracture  some  violence  done 
to  the  braiuj  indef^endent  of  the  fracture.'^ 

260.  Base  of  tkuU,— Fractures  of  the  base  of  the  skull  are  much 
more  eerious,  because,  as  a  rule,  the  violence  causing  such  a  fracture 
is  much  more  severe,  since  the  bones  in  this  region  are  distinctly 
denser  than  those  of  the  vault  Moreover,  the  portions  of  the  brain 
in  contact  with  this  portion  of  the  skull  are  more  intimately  con- 
tteeted  with  the  functions  of  life,  and  injurj^  to  them  almost  in- 
Tmriably  causes  immediate  death.  Another  great  source  of  danger  in 
fractaroa  of  the  skull  is  the  infection  of  the  cranial  contents  with 
the  production  of  meningitis,  or  brain  abeoesa. 

The  diagnosis  of  fractures  of  the  base  of  the  dniU  is  more  difE- 
cult  than  that  of  those  of  the  vault,  and  these  fractures  are  all  too 
ofteo  not  diagnosed.  When  a  man  is  picked  up  unconscious  on  the 
fflreet,  among  the  possibilities  to  account  for  his  condition  are  the 

*  F<»r  JnstMioet  ©f  icalp  arulnron  see  *Vim  Bei^fnuiiiJi  «fid  Buirn  Brstem  of 

8cliii«*fref.     iV»n*aetion9    of    the    Ninth  Pmetioil  Sunfery^  Vol-  L.  p.  82, 

laUriiAtJonii]   Medical   Cong^reae,   Wash-  ^  Bee  i|  2G3  ef  teq.^  tnfrti, 
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iairly  frequent  iDtoxieatiDns^  and  tlie  injuries  to  the  brain  and 
iikull,  of  wkich  these  fractures  of  the  base  Ere  one  of  the  mort 
evasive  in  diagnofiia.  If  there  is  any  sign  of  bleeding  from  the  nose^ 
mouth,  or  ears,  or  any  bleeding  into  the  conjnnctivse,  or  if  there  is 
any  sign  of  paralysis  of  any  of  the  cranial  nerves,  the  probability 
of  fracture  is  great  The  escape  of  brain  substance  or  of  serous  fluid 
from  any  of  the  cavities  in  proximity  to  the  brain — the  ear,  noee^ 
mouth — makes  the  probabilities  still  greater  in  favor  of  fracture  of 
the  skulL 

la  milder  cases^  possibly  in  the  course  of  a  few  days,  symptoms 
may  develop  or  disappear  so  as  to  clear  up  the  diagnostSp 

261.  ICechaniim  of  fractures* — The  mechanism  by  which  fracture* 
of  the  skull  are  produced  is  very  important  from  a  medico-legal  point 
of  view,  A  most  excellent  description  of  this  mechanism  is  given 
by  von  Bergmann.^*  He  describes  them  as  bending  or  bursting  frac- 
tures. The  bending  fractures  occur  at  the  site  of  impact  of  the  vio- 
lence, or  in  parallel  circles  around  that  points  The  bursting  fractun^ 
tend  to  extend  from  the  point  of  impact  to  the  diametrically  opposite 
pole  of  the  skull,  and  most  frequently  involve  the  base  of  the  skull^ 
because  it  is  less  elastic  than  the  vault  The  fractures  due  to  the 
bending  in  of  the  skull  at  the  point  of  impact  are  usually  depressed. 
The  others  due  to  bending  are  in  the  circles  around  this  point,  and  the 
bursting  fractures  are  regularly  fissures  of  the  bone  perpendicular  to 
the  circles  of  the  betiding  fractures. 

The  fractures  occurring  at  the  opposite  pole  of  the  skull  from  the 
point  of  impact  (which  are  commonly  called  fractures  by  ^*oontre 
coup"),  he  considers  as  incomplete  bursting  fractures.  A  most 
famous  fracture  of  this  type  was  the  fracture  of  the  two  orbital  platus 
of  the  skull  after  the  gunshot  injury  to  the  occiput,  in  the  case  of 
President  Lincoln,  Compression  of  the  skull  between  two  bodies,  a« 
when  the  skull  is  run  over  by  a  wagon  or  hit  by  a  stick  of  wood  while 
the  head  is  lying  on  the  ground,  produces  usually  a  fissure  of  the  ba^, 
extending  from  ear  to  ear  (a  bursting  fracture)  in  addition  to  the 
depression  of  the  bone  at  the  point  of  impact  of  the  wagon  wheel  (a 
bending  fracture)*  Similarly  a  fall  u|K)n  the  occiput  is  verj'  likelT 
to  cause  a  fissure  from  the  occiput  through  the  base  to  the  anterior  , 
portion  of  the  skull,  as  well  as  the  depressed  bending  fractures  at  the  M 
site  of  impact.  K  the  skull  is  merely  struck  and  not  compressed  be-  ' 
tween  two  bodies,  the  bursting  fissures  tend  to  extend  from  the  pobt 

"Von  BPTfrmann  and  Bul1*ii  SyBU^m  of 
FrMCtical  Surgery,   1004.  Vol   L.  p*  70l 
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of  impact  to  the  equator.  If  the  fissures  are  due  to  compression  they 
are  widest  in  the  equator  and  least  near  the  poles.  Falls  upon  the 
top  of  the  head  or  blows  there  produce  peculiar  ring  fractures  of  the 
base, — ^bending  fractures  due  to  the  sharper  impact  from  the  spinal 
column.  With  these  may  be  associated  bursting  fractures,  running 
radially  to  this  ring.  Hence  he  considers  that,  from  the  character 
of  the  fracture  of  the  skull,  a  great  deal  can  be  determined  about  the 
manner  in  which  the  violence  wis  inflicted. 

262.  Onnahot  fractures. — Gunshot  wounds  of  the  skull  are  deserv- 
ing of  special  attention  on  account  of  their  frequency  and  their  pe- 
culiarities. The  following  is  quoted  from  von  Bergmann:^*  "In 
gunshots  fired  at  very  short  range  the  skull  cap,  together  with  the 
scalp  covering  it,  is  torn  into  many  pieces  which,  with  the  mangled 
brain,  are  scattered  to  quite  a  distance.  At  a  range  of  60  meters 
(160  feet)  the  scalp  is  preserved  and  continues  to  hold  the  skull  to- 
gether, though  the  latter  is  broken  into  many  fragments.  The  scalp 
shows  two  defects,  with  lacerated  edges,  from  which  the  brain  tissue 
exudes :  the  wound  of  entrance  and  the  wound  of  exit  At  a  range 
of  100  meters  (325  feet),  the  destruction  of  the  skull  is  somewhat 
less,  though  two  zones  of  comminution  can  be  found,  grouped  around 
the  wounds  of  entrance  and  exit  The  lines  of  fracture  are  arranged 
in  part  radially,  in  part  encircling  the  bullet  hole  like  a  series  of 
bursting  and  bending  fractures.  The  fissures  may  become  luiited 
with  one  another,  forming  a  network  spread  all  over  the  entire  skull. 
The  diameter  of  the  wound  of  exit  in  the  skin  does  not  exceed  20  to 
30  millimeters.  At  increasing  range  the  damage  done  by  the  pro- 
jectile continues  to  grow  less.  At  a  range  of  800  to  1,200  meters 
(2,600  to  4,000  feet)  the  fissures  encircling  the  bullet  holes  disap- 
pear and  only  the  radial  fissures  are  present  These  disappear  at  a 
range  of  1,600  meters  (5,200  feet)  and  upward,  except  that  there  is 
one  fissure  connecting  the  wound  of  entrance  with  the  wound  of  exit. 
Even  this  is  no  longer  present  at  a  range  of  from  1,800  to  2,000 
meters  (5,600  to  6,500  feet) :  at  this  distance  there  are  clean-cut 
ballet  holes.  It  was  not  until  a  range  of  2,700  meters  (8,700  feet) 
had  been  reached  that  the  skull  was  not  perforated,  and  the  bullet 
remained  embedded  in  the  brain. 

''Ordinary  pistol  shots  and  revolver  shots,  even  at  short  range, 
produce  none,  or,  at  most,  only  short,  radial  fissures^  and  one  or  two 

"Von  Bergmnnii  and    Bull's    System 
•f  Prmdieal  Surgery,   IWA,  VoL  I.,  p. 
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ooncentric  fisauma  about  the  hokj  resulting  from  the  cylindrical  bul 
let     They  rarely  traverse  the  entire  skull  so  as  to  leave  a  wound  of  m 
entrance  and   of   exit,  usually  remaining   embedded    in  the   brain*  " 
Where  there  are  two  openings  their  appearance  is  characteristic,  and 
it  is  always  easy  to  tell  at  once  which  is  the  wound  of  entrance  and  of 
exit 

"The  wound  in  the  outer  table  is  made  by  the  foreign  body  itself, 
while  that  of  the  inner  table  is  caused  not  only  by  the  bullet,  but  also 
by  the  fragments  of  bone  broken  from  the  layers  of  bone  already  tra- 
versed: the  external  table  and  the  diploe.  The  internal  opening  h 
not  only  larger,  but  ia  usually  irregular  in  outline^  with  a  notched 
and  broken  edge,  owing  to  the  fact  that  it  is  produced  not  by  a  spher- 
ical projectile  aloncj  but  by  splinters  and  fragments  carried  along 
with  it.  Should,  a  bullet  penetrate  the  entire  skull  from  one  side  to 
the  other,  the  outer  table  would  be  more  extensively  comminuted  than 
the  inner  (in  the  wound  of  exit)  for  the  reason  just  explained." 

263*  Braiiip  in  general. —  Injuries  to  the  brain  may  be  divided  into 
three  general  classes:  Concussion,  compression,  and  destruction* 

264,  ConcEsiion  of  brain. —  In  concussion  of  the  brain  without 
any  macroscopic  or  microscopic  lesion  of  the  brain,  there  is,  following 
a  traumatism  to  the  head,  a  transient  depression  of  all  the  activiti^ 
of  the  brain ;  there  is  a  depression  or  loss  of  consciousness,  going  on 
to  a  state  of  stupor  or  coma,  slowing  of  the  pulse,  and  marked  slow- 
ing of  the  respirations.  This  stage  gives  way  to  one  of  exaltation, 
with  increased  frequency  of  pulse  and  respiration  and  elevation  of 
the  body  temperature.  If  the  symptoms  persist  for  more  than  a 
couple  of  days  the  probability  of  the  presence  of  some  other  compli- 
cation must  be  considered*  This  condition  has  recently  been  pro- 
duced experimentally  by  repeated  light  blows  instead  of  a  single  se* 
vere  blow.  And  in  this  manner  the  same  condition  was  produced 
without  the  possibility  of  any  damage  to  the  brain-  To  these  pure 
concussion  cases  the  term  "commotion"  is  being  applied  in  place  of 
concussion, 

266,  Compression  of  brain. —  Compression  of  the  brain  is  due 
either  to  depression  of  a  portion  of  the  vault  of  the  skull,  or  to  an  m* 
crease  of  the  cranial  contents,  usually  of  the  cerebro-spinal  fluid,  or, 
what  is  most  frequent  in  traumatic  cases,  to  the  extravasation  of 
blood  in  the  cranial  cavity  from  some  ruptured  blood  vessel.  In  any 
case,  if  it  occurs  in  a  previously  healthy  person,  it  is  associated  with 
such  traumatism  that  there  appear  also  symptoms  of  concussion. 
The  aymptoms  of  compression  alone  are  similar  to  those  of  ooncus- 
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rioB,  in  the  depression  of  the  functions  of  the  brain ;  but  in  the  oom- 
preaaion  cases  there  is  no  meana  of  relieving  the  increased  pressure, 
so  that  the  symptoms  persist  for  an  indefinite  time*  In  the  cas^  of 
local  compression  due  to  depressed  bone,  there  may  be  focal  symp- 
toms pointing  to  disturbances  of  the  special  region  of  the  brain ;  but 
tliesa  symptoms  would  appear  after  the  cleariog  up  of  the  symptoms 
of  ooncussion.  The  regular  course  of  such  injuries  is^  first,  the  de- 
^opment  of  the  symptoma  of  concussion^  with  its  unconsciousness ; 
then  the^e  symptoms  clear  up  and  the  person  regains  consciousness, 
Hi  least,  temporarily,  for  a  period  of  a  few  hours  or  days,  and  then, 
as  the  compression  of  the  brain  increases,  with  the  gradual  extravasa- 
tion of  blood  into  the  cranial  cavity,  the  symptoms  of  compression 
oome  on^  giving  loss  of  consciousness  again ;  but  this  time  the  unoon- 
sdousDeas  is  of  longer  duration,  and  may  not  clear  up  at  all  This 
aeoond  period  of  unconsciousness  is  associated  with  the  focalizing 
ajmptonos  dependent  upon  the  region  of  the  brain  injured. 

Hofimann  cites  a  case*^  of  deatli  from  compression  of  the  brain 
without  any  symptoms  of  concussion,  which  may  be  taken  as  typical 
of  the  ciompression  cases.  A  man  thirty  years  old  was  struck  on  the 
left  temple  with  a  stone  at  six  o'clock  in  the  afternoon.  He  did  not 
lose  consciousness,  but  walked  home,  ate  dinner  with  the  family,  and 
then  went  to  the  theatre  and  stayed  until  eleven  o'clock  that  night, 
when  he  came  back  home.  At  two  o'clock  in  the  morning  he  first 
complained  of  headache,  and  at  four  o'clock  that  morning  he  died. 
The  autopsy  showed  a  depressed  fracture  of  the  left  temporal  bone, 
injiiry  to  a  branch  of  the  middle  meningeal  artery,  a  large  exudate 
between  the  bone  and  the  dura  mater,  and  a  contusion  of  the  corteac  of 
the  brain. 

The  long  latent  period  before  the  development  of  symptoms  after 
injujy  to  the  head  is  well  illustrated  by  a  case  given  by  Taylor,**  of 
a  man  injured  on  April  11th,  1853*  He  suffered  from  his  head,  but 
worked  hard  up  to  June  12 ;  then  he  became  insane.  He  improved, 
but  the  symptoms  relapsed,  and  on  August  17th  he  died,  four  months 
after  the  injury.  The  autopsy  showed  a  shot  in  the  frontal  bone,  a 
dot  in  the  membranes  covering  the  brain,  the  whole  left  hemisphere 
covered  by  a  fake  membrane^  and  another  clot  in  the  pons  varolii. 
The  assailant  was  convicted  of  manslaughter. 

Destmotion  of  portion  of  brain. —  Destruction  of  a  portion  of 
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the  brain  bj  traumatism  will  produce  symptoms  depending  on  tlia  w 
portion  of  the  brain  involved.  Destruction,  however^  of  large  areas 
of  the  brain  are  perfectly  compatible  with  life.  Perhaps  the  moat 
astonishing  cases  of  this  kind  have  been  in  connection  with  abscesses 
of  the  brain,  where  the  loss  has  been  gradual  Morand  reports  a 
case  where  one  half  of  the  cerebrum  was  destroyed  by  suppuration 
following  a  gunshot  wotmd  of  the  head.  The  man  lived  for  nine  and 
A  half  months  after  he  was  wounded.  Here,  in  injury  to  the  brain, 
more  often  than  in  the  case  of  fractures  of  the  skull,  the  lesion  may 
be  at  a  point  on  the  opposite  aide  from  that  at  which  the  violence  was 
directed.  The  consequences  of  destruction  of  the  brain  are  depend- 
ent upon  the  part  of  the  brain  destroyed.  In  the  fjrontal  and  occipi- 
tal regions  of  the  cerebrum  the  symptoms  may  be  entirely  wanting^ 
while  at  the  base  of  the  brain  even  small  lesions  are  often  fatal, 
as  is  evidenced  by  the  high  mortality  of  fractures  of  the  base  of  the 
skull  As  an  instance  of  great  destruction  of  the  brain  without  seri- 
ous results  is  the  famous  case  described  by  Dr.  Bigelow,  profesaor  of 
surgery  at  Harvard  University.*^  M 

Phineas  P.  Gage  was  occupied  in  charging  with  powder  a  hole 
drilled  in  the  rock,  for  the  purpose  of  blasting  His  assistant  having 
neglected  to  c5over  the  powder,  as  is  usual,  with  sand,  Mr>  Gage,  whd  fl 
was  not  aware  of  the  omission,  dropped  the  head  of  the  iron  upon  the 
charge,  to  consolidate  or  ''tamp  it  in,"  The  iron  struck  fire  upon  the 
rock,  and  the  charge  exploded.  The  bar  of  iron  was  projected  di* 
rectly  upwards  in  the  line  of  its  axis,  passing  directly  through  bis 
head  and  high  into  the  air-  It  was  picked  up  at  some  distam:e, 
smeared  with  brains  and  blood.  "From  this  extraordinary  leaioiiy 
the  patient  has  quite  recovered  in  his  faculties  of  body  and  mind, 
with  the  loss  only  of  the  sight  of  the  injured  eye.**  The  weight  of 
the  iron  bar  was  ISy^  pounds,  its  length  3  feet,  7  inches,  and  ita  di- 
ameter 1^/4  inches*  The  end  which  entered  first  waa  pointed,  the 
taper  being  7  inches  long,  and  the  diameter  of  the  point  14  0^  *^ 
inch.  The  track  taken  by  the  bar  was  the  following,  aa  ascert-ained 
by  an  experiment  upon  an  ordinary  skull  (the  entering  hole  was  un- 
der the  zygomatic  arch,  encroaching  equally  upon  ita  walls) :  "In 
the  orbit,  the  sphenoid  bone,  part  of  the  superior  maxillary  below, 
and  a  large  part  of  the  frontal  above,  are  cut  away,  and  with  these 


fragments,  much  of  the  spheno-maxillary  fissure;  leaving,  howerer, 
the  optic  foramen  intact  about  a  quarter  of  an  inch  to  the  inside  of 
the  track  of  the  bar."     The  base  of  the  skuU  upon  the  inside  of  the 
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cranium  presents  a  cjlindricaJ  hole  of  an  incli  and  a  quarter  in  dlam* 
eter,  and  the  calvarium  is  traversed  by  a  hole,  two  thirds  of  which  is 
upon  the  left,  and  one  third  tipon  the  right  of  the  median  line^  its 
posterior  border  being  quite  near  the  coronal  auture.  "It  is  obviou& 
that  a  oon&iderable  portion  of  the  brain  must  have  been  carried  away ; 
thatj  while  a  portion  of  its  lateral  subatan^  may  have  remained  in- 
tact^ the  whole  central  part  of  the  left  anterior  lobe  of  the  front  of  the 
aphenoidal  or  middle  lobe  must  have  been  lacerated  and  destroyed* 
Tbts  loss  of  substance  would  also  lay  open  the  anterior  extremity  of 
the  left  lateral  ventricle,  and  the  iron,  in  emerging  from  above,  muat 
have  largely  impinged  upon  the  right  cerebral  lobe,  lacerating  the 
faljE  and  the  longitudinal  sinus." 

Immediately  after  the  injury  the  patient  was  slightly  convulsed, 
but  spoke  in  a  few  minutes.  He  was  carried  to  an  ox-cart  which 
stood  at  a  abort  distance,  and  rode  in  it,  sitting  erect,  full  three-quar- 
ters of  a  mile.  He  got  out  of  the  cart  himself,  and,  with  a  little  aa- 
Stance,  walked  up  a  long  flight  of  stairs,  into  the  hall,  where  he  was 
df^eased.  He  retained  his  senses  and  memory  perfectly,  and  gave  an 
iotelligient  and  connected  account  of  the  accident 

Many  other  instances  of  surprising  recoveries  after  wounds  of  tJie 
brain  might  be  related,**  but  the  preceding  case  gives,  we  think,  am- 
pk  proof  that,  even  in  very  extensive  injuries  to  the  cerebrum,  with 
fracture,  hemorrhage,  and  loss  of  brain  substance,  death  is  not  the 
neoem^ry  termination.  Moreover,  as  we  saw  in  the  cases  of  brain 
compression,  the  symptoms  of  compression  may  be  insignificant  im- 
mediately  after  the  injury,  even  in  fatal  cases.  Thus,  a  man  fired 
a  gun,  which  burst  and  inflicted  a  large  wound  with  fracture  of  the 
akull  in  the  middle  of  the  forehead.  Consciousness  and  senses  were 
unimpaired,  and  no  pain  was  felt  After  the  discharge  of  several 
fragments  of  bone  and  a  small  piece  of  iron,  the  wound  healed.  A 
month  or  six  weeks  later  the  man  was  sent  to  jail  and  put  to  hard 
Iftbor,  at  which  he  continued  for  three  weeks,  when  he  complained  of 
li^dacbe,  and  died  rather  suddenly  at  the  end  of  a  week.  There  was 
mn  abeoeas  of  the  right  anterior  lobe  of  the  brain,  and  between  the 
dura  mater  and  the  ripht  orbital  plate  of  the  frontal  bone  was  a  pieci^ 
of  iron  which  weighed  an  ounce  and  a  half,**  In  another  case  a 
man  had  a  knife-blade  penetrating  the  brain  to  the  depth  of  two 
inches   without   pain   or   charflcteristic   symptoms    for   twenty-four 
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hours  after  he  rec^iYcd  the  womii     H©  then  became  comatoee,  aad^ 
so  died.®^ 

267.  Berangements   of  mmd  rtsnlting   from   injurtei* — ^A   oertaml 
number  of  injuries  to  the  head  that  are  not  mortal  give  derangemeiita 
of  the  mind,— aphasia,  paralysisj**  anesthesia,  epilepsy  *^  epileptoid 
conditions,  or  diabetes,*® — ^which  may  not  develop  until  some  time 
after  the  injury. 

268.  Spine,  in  geaeraL — Injuries  to  the  spine  are  more  rare  than 
those  of  other  portions  of  the  body,  but  are  very  serious  when  they  do 
occur.  They  resiilt  most  frequently  from  falls  or  crushing  acci- 
dents. The  dangers  of  these  injuries  lie  in  the  importance  of  the 
spinal  cord,  which,  like  the  brain,  is  intimately  associated  with  difln 
essential  functions  of  the  body.  The  injuries  to  the  spinal  cord  may 
similarly  be  described  as  concussion,  compression,  and  destruction, 

269.  Concussion  of  spinal  cord. — Concussion  of  the  spinal  cord, 
similar  to  concusaion  of  the  brain  without  any  lesion  of  the  cord,  h 
a  disturbanoe  of  doubtful  existence,  and  very  difficult  of  diagno6i& 
It  is  to  be  distinguished  from  the  spinal  neuroses  following  injuries 
to  the  spine®*  in  that  concussion  gives  only  temporary  symptoms  of 
pain  and  paralysis.  In  the  International  Text  Book  of  Surgery  an 
instance  of  concussion  of  the  spine  is  given  that  was  under  the  care 
of  one  of  the  writers,  in  Guy's  Hospital,  in  1894,***  A  woman,  aged 
fifty-nine,  fell  down  stairs  on  her  back^  and  when  picked  up  wis 
found  paralyzed  in  both  legs.  No  special  investigation  of  the  caae 
was  possible  for  several  hours.  It  was  then  noticed  that  there  ms 
complete  loss  of  power  from  the  neck  downward,  with  paralysis  of 
the  bladder;  the  breathing  was  carried  out  by  the  diaphragm.  At 
first  reflexes  could  be  obtained,  but  were  soon  lost  There  was  aoee- 
thesia  below  the  level  of  the  umbilicus.  On  the  second  day  the  tem- 
perature rose  to  105,  and  on  the  tenth  day  she  died  of  pneumonitp 
A  minute  post-mortem  examination  was  made  but  nothing  was  found 
to  explain  the  symptoms,  both  brain  and  cord  being,  to  all  appear* 
auces,  perfectly  healthy.  But  for  the  autopsy  the  case  might  have 
teen  explained  as  one  of  hemorrhage  into  the  cord  in  the  cervical 
region.  In  all  probability  if  the  patient  had  not  died  from  some  in- 
tercurrent trouble  the  symptoma  of  paralysis  and  anesthesia  would 
have  soon  cleared  up» 
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270,  Compression  of  ipinal  cord, —  Compreaston  of  the  spinal  oord 
is  doe  to  pressure  from  either  the  banes  of  the  vertebrae,  which  have 
been  fractured  or  dislocated,  or  from  blood  clota.  Blood  clots  inde- 
petident  of  in  jury  to  the  bonea  are  very  rare.  The  evidence  of  com- 
pression of  tlie  oord  are  dependent  upon  the  level  of  the  cord  which  la 
injured.  There  is  destruction  of  the  functions  of  the  cord  at 
the  level  of  the  injury,  and  paralysis  and  anesthesia  below  the  leveL 
For  the  sj^nptom^  of  the  various  levels,  reference  should  be  had  to 
some  standard  text*book  on  nervous  diseases,**  or  some  of  the  exten- 
sive works  on  surgery, 

271,  Sifllocation  of  vertebrK. — Dislocation  of  the  vert^brBe  is  <X)m- 
paratively  rare,  occurring  most  often  in  the  r^on  of  the  neck. 
Holden*^  cites  the  case  fom  Petit  of  a  child  who  was  instantaneously 
killed  by  being  lifted  by  the  head;  and  al^  relates  the  instance 
of  a  woman  who  was  carrying  a  child  on  her  shoulder.  Losing  its 
bftlaiice  the  child  dung  to  its  motlier's  head  and  drew  it  suddenly  and 
forcibly  backwards.  The  woman  fell  dead.  But  dislocation  is  more 
liable  to  occur  in  children  because  the  ligaments  are  weaker  than  in 
the  adult"* 

872,  Fracture  of  vcrtebrse. —  In  cases  where  the  vertebrse  are  frai:- 
tured,  the  injury  done  to  the  spinal  cord  may  be  due  to  the  constric- 
tion it  undergoes  from  pressure,  its  irritation  by  a  spiciilii  of  bone,  or 
to  the  effusion  of  blood  upon  it.  To  whichever  cause  it  may  be  at 
tributedf  the  ultimate  effect  is,  in  the  majority  of  cases^  fatal  It  is 
nnt  unimportant  to  observe  that  sudden  death  may  take  place  from 
the  spontaneous  luxation  of  the  second  cervical  vertebra;  the  odou- 
toid  process,  which  maintains  it  in  it^  place,  being  liable  to  caries? 
and  consequent  sudden  fracture.  This  circumstance,  as  well  as  the 
existence  of  caries  of  the  spine  in  any  other  and  more  usual  position, 
woMf,  in  some  cases  of  death  after  ill  usage,  explain  the  facility  with 
urbicb  death  has  come  on.  Hence  it  is  of  great  moment  that,  in  case 
<xf  death  from  supposed  injury  to  the  spine,  the  absence  of  this  dis- 
eoae  should  be  carefully  ascertained.  Sir  Astley  Cooper  mentions 
tbe  case  of  a  woman  in  the  venereal  wards  of  St  Thomas's  Hospital^ 
who^  while  sitting  in  bed,  eating  her  dinner,  was  observed  to  fall  sud- 
denly forward.  The  patients,  on  hastening  to  her  assistance,  found 
that  she  was  dead.     At  the  autopsy  it  was  ascertained  that  the  odon* 
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toid  process  was  broken  oS^  and  tJie  head^  in  falliiig  forward,  had 
forced  the  root  of  the  process  back  upon  the  spinal  oord,  which  ooca^ 
axoned  her  instant  death*** 

Dr.  Stephen  Smith  in  a  valuable  paper  on  "Fractures  of  the  Odon- 
toid Process/'*^  quotes  six  eases  of  spontaneous  fracture  of  this  proc- 
ess.    One  of  these  is  Sir  Astley  Cooper^s  case,  referred  to  above       M 

This  accident  is  not  necoesaarily  immediatelj  fatal  In  one  in- " 
stance,  in  which  the  fracture  was  caused  by  the  person  turning  in 
bed^  death  did  not  ogcut  for  sixteen  raonths,**  In  another  case*'  a 
man  had  fallen  from  a  building  and  received  a  blow  on  his  head.  At 
first  he  experienced  no  inconvenience,  and  continued  bis  work  for  sik 
weeks;  but  finally,  a  swelling  made  its  appearance  on  the  back  of  his 
neck,  which  was  painfuL  Three  months  after  the  injury  he  \vm  h 
taken  to  Bellevue  Hospital,  New  York.  By  this  time  the  deformity  | 
of  the  neck  had  increased,  the  head  had  become  fixed^  wi^  the  chin 
carried  to  the  left  side  and  upward.  Complete  paralysis  of  the  left 
arm  and  leg  existed^  and  weakness  of  the  right  anm  As  the  case 
progressed  there  w^ere  marked  evidences  of  defective  aeration  of  the  fl 
blood  in  purplenesa  of  the  face  and  left  arm,  general  duskine^  of 
the  skin^  and  severe  attacks  of  dyspnea.  TTie  patient  died  160  dap 
after  the  receipt  of  the  injury.  At  the  autopsy  "the  odontoid  proeeia 
was  found  to  be  fractured  and  carried  forward  so  as  to  lie  in  a  nearly 
horizontal  position  in  contact  with  the  anterior  ring  of  the  atlas;  the 
atlas  was  dislocated  forwards  and  slightly  to  the  left  side ;  the  artie- 
ular  facets  resting  anterior  to  the  body  of  the  axis ;  the  spinal  canal 
was  diminished  to  three-eighths  of  an  inch;  there  was  no  rupture  of 
ligaments  or  other  fracture," 

Three  well-authenticated  cases  of  recovery  after  fracture  of  the 
odontoid  process  are  given  by  Dr,  SmitL  One  is  a  case  reported  by 
Dr,  Bayard,**^  where  a  child  of  six  years  fell  5  feet^  striking  oo  the 
head  and  neck.  She  was  unable  to  move  her  head  without  great 
pain,  but  there  was  no  swelling  or  irregularity  of  the  neck.  Two 
months  after  she  had  convulsive  movements  of  the  arms  and  1^,  fol- 
lowed by  paralysis  of  the  body  below  the  neck*  After  remaining  in 
this  condition  for  three  months,  the  patient  gradi  illy  recovered  the 
power  of  walking.  About  two  and  a  half  years  after  the  accident,  a 
postrpharyngeal  abscess  formed,  from  which  a  bone  escaped,  which 
was  decided  to  be  the  odontoid  process. 
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273,  Destruction  of  spiBal  cord.—  Destruction  of  the  flpinal  cord  is 
found  not  merelj  In  these  cases  where  the  bones  compred3  the  cordi 
but  alao  in  the  cases  of  hemorrhage  into  the  cord  itself, ^-syringomy- 
elia,—as  after  certain  cases  of  falls,  blows  on  the  back  of  the  neck, 
and  acute  flexion  of  the  neck.  The  lesion  most  commonly  is  found 
in  tie  lower  oemcal  region*  It  is  associated  with  paralysis  and 
wasting  of  the  musclea  and  of  the  arms,  and  disturbances  of  sensa- 
tion, especially  the  sensation  of  heat  and  pain  in  this  same  region. 

274.  Stab  wounds. —  Stab  wounds  of  the  cord  may  be  inflicted 
vithout  injury  to  the  bony  canal.  Wagner-Stolper  collected  eighty- 
auE  of  these  cases,  of  which  about  half  were  in  the  region  of  the  neck, 
and  the  rest  in  the  upper  part  of  the  thorax.  The  destruction  of  the 
cord  19  usually  unilateral,  and  the  paralysis  comes  on  immediately 
after  injury.  Of  the  cases  collected  about  20  per  cent  were  fatal, 
and  of  the  others  only  20  per  cent  entirely  recovered  from  the 
paralysis. 

878-  Direct  traumatism. — Instances  of  direct  traumatism  by  crini* 
inal  Tiolence,  producing  injuries  to  the  spinal  cord,  are  rare.  One 
such  is  recorded  by  Dr.  Simeons,  of  Mayence.**  A  robust  young 
man,  twenty-six  years  of  age,  quarreled  with  three  others,  who  fell 
upon  him,  threw  him  on  the  ground,  and  after  having  kicked  and 
drsgged  him  for  some  time,  finally  left  him  helple^.  He  was  soon 
found,  and  carried  into  a  neighboring  house.  He  survived  two  days, 
eompletely  paralyzed,  but  retaining  his  consciousness*  The  fifth 
oervical  vertebra  was  found  to  be  completely  separated  from  the 
abith,  all  the  ligaments  being  torn ;  the  whole  of  the  spinal  canal  was 
filled  with  partly  coagulated  blood,  and  the  muscles  in  the  vicinity 
of  the  injury  much  infiltrated.  No  other  injury  of  importance  was 
detected. 

**A  bone-setter,  named  Richard,  famous  in  the  neighborhood  of 
Napollon  Vendee,  but  still  more  famous  by  having  been  fint^d  five 
frano^  which  made  him  a  martyr,  and  increased  his  practice  five- 
fold, was  consulted  on  June  4th,  1853,  by  a  farmer  of  the  commune 
of  St  Denis,  named  Lachavasse,  who  complained,  after  a  heavy  fall, 
of  violent  pain  in  the  neck.  The  bone-setter,  meeting  him,  made 
him  enter  a  neighboring  cottage,  and  said  that  he  would  soon  put  his 
neck  right  With  both  hands  he  seized  the  patient's  head,  and  by  a 
tapid  motion  from  left  to  right  he  three  times  turned  the  head  over 
llie  duyulder.     At  the  third  time  a  crack  waa  heard,  and  the  bone-set- 
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toid  process  was  broken  off,  and  the  head,  in  falling  forwardj  tad 
forced  the  root  of  the  process  back  upon  the  spinal  cord,  which  ooca- 
aioned  her  instant  death.** 

Dr*  Stephen  Smith  in  a  valuable  paper  on  "Fracture  of  the  Odon* 
toid  Procesa/'®^  quotes  six  cascss  of  spontaneous  fracture  of  this  proo*fl 
es3.     One  of  these  is  Sir  Astlej  Cooper's  case,  referred  to  above* 

This  accident  is  not  neccessarily  immediately  fatal     In  one  in- 
stance, in  which  the  fracture  was  caused  by  the  person  turning  inf 
bed,  death  did  not  oocnr  for  sixteen  months.**     In  another  case*^  a 
man  had  fallen  from  a  building  and  received  a  blow  on  hia  head.     At 
first  he  experienced  no  inconvenicncCj  and  continued  hia  work  for  aix 
weeks;  but  finally,  a  swelling  made  its  appearance  on  the  back  of  his 
neck^  which  was  painful.     Three  months  after  the  injury  he  wa^ 
taken  to  Bellevue  Hospital,  New  York.     By  this  time  the  deformity 
of  the  neck  had  increased,  the  head  had  become  fixed,  with  the  chin 
carried  to  the  left  aide  and  upward.     Complete  paralysis  of  the  left  m 
arm  and  leg  existed,  and  weakness  of  the  right  arm.     As  the  ca.se  | 
progressed  there  were  marked  evidences  of  defective  aeration  of  the 
blood  in  purpleness  of  the  face  and  left  arm,  general  duskiness  of  v 
the  skin,  and  severe  attacks  of  dyspnea,     Tlie  patient  died  160  dav;*  ■ 
after  the  receipt  of  the  injury.     At  the  autopsy  "the  odontoid  process 
was  found  to  be  fractured  and  carried  forward  so  as  to  lie  in  a  nearly 
horizontal  position  in  contact  with  the  anterior  ring  of  the  atlas;  the 
atlaa  was  dislocated  forwards  and  slightly  to  the  left  side;  the  artic- 
ular facets  resting  anterior  to  the  body  of  the  axis ;  the  spinal  caad 
was  diminished  to  three-eighths  of  an  inch;  there  was  no  rupture  of 
ligaments  or  other  fracture," 

Three  well-authenticated  case>s  of  recovery  after  fracture  of  the 
odontoid  process  are  given  by  Dr.  Smith.  One  is  a  case  reported  by 
Dr.  Bayard,*^  where  a  child  of  six  years  fell  5  feet,  striking  on  the 
head  and  neck.  She  was  unable  to  move  her  head  without  great 
pain,  but  there  was  no  swelling  or  irregularity  of  the  neck.  Twd 
months  after  she  bad  convnilsive  movements  of  the  anns  and  legs,  fol- 
lowed  by  paralysis  of  the  body  below  the  neck.  After  remaining  in 
this  condition  for  three  months,  the  patient  gradi  ;lly  recovered  the 
power  of  walking.  About  two  and  a  half  years  after  the  accident,  a 
pofltrpharyngeal  abscess  formed,  from  which  a  bone  escaped,  which 
was  decided  to  be  the  odontoid  process. 

** Di»1o«at]Ckn«  and  Finetures    of    the  "Copland.    "Diet,    Pmet.    Ifed^  «i 
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273.  Destruction  of  spinal  cord. —  Destruction  of  the  spinal  cord  13 
found  not  merely  in  these  cases  where  the  bones  compress  the  cord^ 
but  alao  ID  the  caaes  of  hemorrhage  into  the  cord  itselfp — syringomy- 
elia,^— as  after  certain  cases  of  falls,  blows  on  the  back  of  the  neck, 
and  acute  flexion  of  the  neck.  The  lesion  most  commonly  13  found 
in  the  lower  cervical  region.  It  is  associated  with  paralysis  and 
wasting  of  the  muscles  and  of  the  arms,  and  disturbances  of  sensa- 
tion, especially  the  sensation  of  heat  and  pain  in  this  same  region. 

874.  Stab  woands, — Stab  wounds  of  tlie  cord  may  be  inflicted 
without  injury  to  the  bony  canal  Wagner-Stolper  collected  eighty- 
aix  of  these  eases,  of  which  about  half  wore  in  the  region  of  the  neck, 
mnd  the  rest  in  the  upper  part  of  the  thorax.  The  destruction  of  the 
cord  is  usually  unilateral,  and  the  paralysis  comes  on  immediately 
after  injury.  Of  the  cases  collected  about  20  per  cent  were  fatal, 
and  of  the  others  only  20  per  cent  entirely  recovered  from  the 
paralysis. 

275.  Birect  trauma tism, — Instances  of  direct  traumatism  by  crim- 
inal violence,  producing  injuries  to  the  spinaLeord,  are  rare.  One 
eueh  is  recorded  by  Dr.  Simeons^  of  Mayenoe***  A  robust  young 
man,  twenty-six  years  of  age,  quarreled  with  three  others,  who  fell 
upon  him,  threw  him  on  the  ground,  and  after  having  kicked  and 
drmggtd  him  for  some  time,  finally  left  him  helpless.  He  was  soon 
found,  and  carried  into  a  neighboring  house.  He  survived  two  days, 
completely  paralyzed,  but  retaining  his  consciousness*  The  fifth 
cervical  vertebra  was  found  to  be  completely  separated  from  the 
aixtb^  all  the  ligaments  being  torn ;  the  whole  of  the  spinal  canal  was 
filled  with  partly  coagulated  blood,  and  the  muscles  in  the  vicinity 
of  the  injury  much  infiltrated.  No  other  injury  of  importance  was 
detected. 

**A  bone-setter,  named  Eichard,  famous  in  the  neighborhood  of 
Napoleon  Vendee,  but  still  more  famous  by  having  been  fined  five 
francs^  which  made  him  a  martyr,  and  increased  his  practice  five- 
fold, was  consulted  on  June  4th,  1853,  by  a  farmer  of  the  commune 
ol  St  Denis,  named  Lachavasse,  who  complained,  after  a  heavy  fall, 
of  violent  pain  in  the  neck.  The  bone-setter,  meeting  him,  made 
him  enter  a  neighboring  cottage,  and  said  that  he  would  soon  put  his 
neck  right  With  both  hands  he  seized  the  patient's  head,  and  by  a 
rapid  motion  from  left  to  right  he  three  times  turned  the  head  over 
the  flhoulder.     At  the  third  time  a  crack  waa  heard,  and  the  bone-set- 
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ter  exulting! J  exclatmedj  'It  is  done ;  the  neck  h  reduced.'  But  at 
this  very  instant  the  patient  was  seized  \vith  paralysis  of  the  aniifl 
and  legs;  his  speech  heeame  very  difficult;  he  complained  of  violent 
paioj  and  died  the  next  day,  firmly  convinced  of  the  skill  of  tho  op* 
erator,  and  asserting  to  the  last  that  his  neck  was  properly  set.  Ex- 
anainatiou  of  the  body  showed  an  effusion  of  blood  at  the  level  of  the 
second  and  third  vertebrsGj  the  ligaments  between  which  were 
stretehed  and  torn;  there  was  another  effusion  between  the  cerehel- 
luin  and  the  base  of  the  skuU,  evidently  arising  from  lesion  of  the 
cord  and  its  membranes/*^*** 

276.  Subcutaneous  wounds. —  Wounds  of  the  neck,  when  penetrat- 
ing and  associated  with  injury  to  the  blood  vessels,  nerves,  cesopha- 
gus,  trachea,  aud  larynx^  are  generally  serious.  Even  when  there  is 
uo  breaking  of  the  skin,  the  injury  may  be  disastrous,  as  is  seen  in 
the  shock  following  blows  upon  the  larynx,  or  side  of  the  neck.  The 
popular  reputation  of  a  "blow  upon  the  jugular"  is  an  evidence  of 
the  severity  of  many  of  these  injuries-  Internal  injuries,  without 
breaking  the  skin,  may  also  be  of  a  very  serious  nature. 

A  case  is  related  by  Dr.  Simeons,^  in  which  an  old  woman  was 
stmck  on  the  neck  with  a  pewter  soup-ladle;  she  died  a  few  hoursi 
afterwards,  asphyxiated.  Upon  examination  after  death,  blood  wa^ 
found  extravasated  under  the  muscles  of  ttie  neck,  and  into  the  an- 
terior mediastinimi,  from  a  rupture  of  the  external  jugular  vein. 
The  cricoid  cartilage  and  some  of  the  rings  of  the  trachea  were 
broken,  by  which  injury  the  size  of  the  respiratory  tube  was  neces- 
sarily ranch  diminished.     The  skin  was  not  broken. 

A  case  of  fracture  of  the  larynx  is  reported  by  Dr.  Huntj'  where 
a  man  was  struck  in  the  neck  with  great  violence  by  a  piece  of  wood, 
%  feet  long  and  4  inches  wide,  which  flew  from  a  circular  saw  he  waa 
superintending.  The  patient  survived  the  injury  about  aixteea 
hours.  There  was  severe  dyspnea,  and  tracheotomy  was  performed, 
greatly  to  the  relief  of  this  symptom,  six  hours  before  death.  It  ii 
not  stated  if  there  was  any  external  injury,  but  there  was  esctensive 
emphysema  of  the  sides,  front,  and  root  of  the  necL 

At  the  post-mortem  examination  congestion  of  the  posterior  and 
lower  lobes  of  the  lun^  was  observed  in  a  marked  degree,  and  emphy- 
sema of  the  upper  lobes.  The  anterior  mediastinum  was  filled  with 
air,  and  the  connective  tissue  communicating  with  that  of  the  neck 
was  emphysematous.     There  was  an  oblique  fracture  of  the  thyroid 

•■R^,  Therap.  du  Midi.  ■Amer.  Joum.  Med.  Set,  Aprils  18 W^ 
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And  cricoid  cartilagesj  Involving  posteriorly  on  the  right  side  the  ary- 
tenoid,  which  protruded  through  the  lacerated  mucous  membrane. 
Edema  of  the  glottis  was  marked,  and  the  aryteno-epiglottideau  folds 
irere  swolleii  greatly  with  serimi  and  blood. 

277.  Open  wannii  of  itcck.—  Of  the  open  wounds  of  the  neck, 
tb/sm  involving  the  large  Hood  vessels  lead  to  rapid  death  from  loss 
nf  Uood  if  the  carotid  arteries  or  the  internal  jugular  veins  be  cut 
tliroti^;  and  the  smaller  vessels — the  internal  carotid,  the  external 
carotid  artaries,  or  even  their  branches,  and  the  external  jugular 
rmnB — ^may  lead  to  death  from  the  same  cause  in  a  not  much  greater 
knglh  of  time.  Wounds  of  the  veins  may  also  be  fatal  from  aspira- 
tion of  air  into  the  vessels,  causing  instant  death.  Wounds  of  im- 
portant nerves  of  the  neck  are  almost  impossible  without  injiiry  to 
Mme  of  the  otlier  important  structures  of  the  neck* 

278*  lajyiuc  and  trachea. — Wounds  of  the  larynx  and  trachea  are 
not  in  themselves  fatal^  but  are  apt  to  lead  to  the  entrance  of  blood  or 
foreign  matter  into  the  respiratory  passages,  and  so  set  up  dangerous 
pulmonary  inflanunationj  or  such  inflammatory  swelling  of  the 
trachea  as  to  cause  obstruction  to  breathing* 

279.  (Esophagus. — Injury  to  the  oesophagus  is  rare  without  in- 
jury to  some  of  the  other  more  significant  overlying  structures.  Its 
dangers  ari^e  from  the  subsequent  difEculties  in  swallowing,  and  the 
infiioiimation  of  the  tissues  of  the  neck  arising  from  the  escape  of  the 
food  or  other  material  which  the  person  attempts  to  swallow* 

Dr,  Ryan  related  to  the  Medical  Society  of  London  a  case  of  sui- 
cide, in  which,  after  several  ineffectual  attempts  to  divide  the  thy- 
roid cartilagCj  a  man  had  succeeded  in  inflicting  upon  himself  a 
noiind  5  inches  in  length,  between  this  cartilage  and  the  os  hyoidea, 
dividing  completely  the  pharynx  to  the  vertebrie.  The  fourth  verte- 
brm  was  roughened  by  a  cut,  and  there  was  another  cut  in  the  inter- 
rertebral  cartilage.  Some  branches  of  the  carotid  arteries  were 
divided,  but  neither  these  vessels,  the  jugular  veins,  nor  the  sterno- 
iDAStoid  muscles  were  injured,' 

A»  Dr.  Ryan  properly  remarks:  "A  person  wonders  at  the  possi- 
bility of  a  wound  of  this  sort  without  cutting  the  larger  vessels ;  and 
had  the  occurrence  taken  place  in  a  lonely  dwelling,  where  no  third 
party  was  present,  it  might  become  a  serious  question,  particularly 
under  unhappy  domestic  discussions,  whether  the  wound  was  self* 
inflicted;  aa  its  extent,  the  two  incisions  on  the  thyroid  cartilage^  the 
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ter  exuItiDglj  exclaimed^  ^It  ifl  done ;  the  neck  is  reduced,'  But  at 
this  very  inatant  the  patient  was  seized  with  paralysis  of  the  anna 
and  legs;  his  speech  became  very  difficult;  he  complained  of  violent 
pain^  and  died  the  next  day,  firmly  convinced  of  the  skill  of  the  op- 
erator, and  asserting  to  the  last  that  his  neck  was  properly  set  Ex- 
amination of  the  body  showed  an  eflfusion  of  blood  at  the  level  of  the 
^second  and  third  vertebreej  the  ligaments  between  which  were 
stretched  and  torn;  there  was  another  effnaion  between  the  cerebel- 
lum and  the  base  of  the  skull,  evidently  arising  from  lesion  of  tie 
cord  and  its  membranes/**'^'* 

276.  Subcntaneons  wounds. —  Wounds  of  the  neck,  when  penetrat- 
ing and  associated  with  injury  to  the  blood  vessels,  nerves,  cesopha- 
guB,  trachea,  and  larynx,  are  generally  serious*  Even  when  there  k 
no  breaking  of  the  skin,  the  injury  may  be  disastrous,  as  is  seen  in 
the  shock  following  blows  upon  the  larynx,  or  side  of  the  necL  The 
popular  reputation  of  a  "blow  upon  die  jugular"  is  an  evidence  of 
the  severity  of  many  of  these  injuries.  Internal  injuries,  without 
breaking  the  skin,  may  also  be  of  a  very  serious  nature. 

A  case  is  related  by  Dr.  Simeons/  in  which  an  old  woman  was 
struck  on  the  neck  with  a  pewter  soup-ladle  j  she  died  a  few  hour^ 
afterguards,  asphyxiated.  Upon  examination  after  death,  blood  wa* 
found  extravasated  under  the  muscles  of  the  neck,  and  into  the  an- 
terior mediastinum,  from  a  rupture  of  the  external  jugular  vein. 
The  cricoid  cartilage  and  some  of  the  rings  of  the  trachea  were 
broken,  by  which  injury  the  size  of  the  respiratory  tube  was  neces- 
sarily much  diminished.     The  skin  w^as  not  broken. 

A  case  of  fracture  of  the  larynx  is  reported  by  Dr*  Hunt,^  when? 
a  man  was  struck  in  tie  neck  with  great  violence  by  a  piece  of  wood^ 
2  feet  long  and  4  inches  wide,  which  flew  from  a  circular  saw  he  wai 
superintending.  The  patient  survived  the  injury  about  siicleea 
hours.  There  was  severe  dyspnea,  and  tracheotomy  was  performed, 
greatly  to  the  relief  of  this  symptom,  six  hours  before  death.  It  is 
not  stated  if  there  was  any  external  injury,  but  there  was  extensiT^ 
emphysema  of  the  sides,  front^  and  root  of  the  neck 

At  the  post-mortem  examination  congestion  of  the  posterior  and 
lower  lobes  of  the  lungs  was  observed  in  a  marked  degree,  and  emphy- 
sema of  the  upper  lobes.  The  anterior  mediastinum  was  filled  with 
air,  and  the  connective  tissue  communicating  with  that  of  the  neck 
was  emphysematous.     There  was  an  oblique  fracture  of  the  thyroid 
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and  cricoid  cartilages,  involving  posteriorly  on  the  right  side  the  ary* 
tenoid,  which  protruded  through  the  lacerated  mucous  membrane. 
Edema  of  the  glottis  was  marked,  and  the  aryteno-epiglottideau  folds 
were  swollen  greatly  with  serum  and  blood. 

277,  Open  wounds  of  neck.—  Of  the  open  wounda  of  the  neck, 
those  involving  the  large  blood  veaaela  lead  to  rapid  death  from  loss 
of  Mood  if  the  carotid  arteries  or  the  internal  jugular  veins  be  cut 
ifajpngh  I  and  the  smaller  vessels — the  internal  carotid,  the  external 
carotid  arteries,  or  even  their  branchea,  and  the  external  jugular 
veluB — may  lead  to  death  from  the  same  cause  in  a  not  much  greater 
length  of  time.  Wounds  of  the  veins  may  also  be  fatal  from  aspira^ 
tion  of  air  into  the  vessels^  causing  instant  death.  Wounds  of  im- 
portaot  nervea  of  the  neck  are  almost  impossible  without  injury  to 
wame  of  the  other  important  structures  of  the  necL 

278.  Larynx  and  trachea. — Wounds  of  the  larynx  and  trachea  are 
not  in  themselves  fatal,  but  are  apt  to  lead  to  the  entrance  of  blood  or 
foreign  matter  into  the  respiratory  passages,  and  so  set  up  dangerous 
pfilmooary  inflammation^  or  such  inflammatory  swelling  of  the 
trachea  as  to  cause  obstruction  to  breathing. 

879.  (Esophagus, — Injury  to  the  oesophagus  is  rare  without  in- 
jury to  iome  of  the  other  more  significant  overlying  atructurea.  Its 
dangers  arise  from  the  subsequent  difficulties  in  swallowing,  and  the 
inflammation  of  the  tissues  of  the  neck  arising  from  the  escape  of  the 
food  or  other  material  which  the  person  attempts  to  swallow* 

Dn  Ryan  related  to  the  Medical  Society  of  London  a  case  of  sui* 
dde,  in  which,  after  several  ineffectual  attempts  to  divide  the  thy- 
roid cartilage,  a  man  had  succeeded  in  inflicting  upon  himself  a 
wound  5  inches  in  length,  between  this  cartilage  and  the  os  hyoides, 
dividing  completely  the  pharynx  to  the  vertebra?.  The  fourth  verte- 
bra was  roughened  by  a  cut,  and  there  was  another  cut  in  the  inter- 
vertebral cartilage*  Some  branches  of  the  carotid  arteries  were 
divided,  but  neither  these  vessels,  the  jugular  veins,  nor  the  sterno- 
mastoid  muscles  were  injured," 

As  Dr,  Ryan  properly  remarks :  '^ A  person  wonders  at  the  poasi- 
bility  of  a  wound  of  this  sort  without  cutting  the  larger  vessels;  and 
bad  the  occurrence  taken  place  in  a  lonely  dwelling,  where  no  third 
party  was  present,  it  might  become  a  serious  question,  particularly 
tinder  unhappy  domestic  discussions,  whether  the  wound  was  self- 
infiicted ;  as  its  esctent,  the  two  incisions  on  the  thyroid  cartilage,  the 
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ter  exultinglj  exclaimed,  *It  is  done  j  the  neck  h  reduced**     But  at 

this  very  LDStant  the  patient  was  seized  Tvith  paralysis  of  the  anm 
and  legs;  his  speech  became  very  difficult;  he  complained  of  violeut 
pain,  and  died  the  next  day,  firmly  convinced  of  the  skill  of  tiie  op- 
orator,  and  asserting  to  the  last  that  his  neck  was  properly  set.  Ex- 
amination of  the  body  showed  an  effuaioti  of  blood  at  the  level  of  the 
second  and  third  vertebrae,  the  ligaments  between  which  were 
stretched  and  torn;  there  was  another  effusion  between  the  cerebel- 
lum and  the  base  of  the  skull,  evidently  arising  from  lesion  of  the 
cord  and  its  membranes,"**** 

276.  Subcutaacous  woniids.—  Wounds  of  the  neck,  when  penetrat- 
ing and  associated  with  injury  to  the  blood  vessels,  nerves,  cesopha- 
gus,  trachea,  and  larynx,  are  generally  serious-  Even  when  there  is 
no  breaking  of  the  skin,  the  injury  may  be  disastrous,  as  is  seen  in 
the  shock  following  blows  upon  the  larynx,  or  side  of  the  neck.  The 
popular  reputation  of  a  **blow  upon  the  jugular"  is  an  evidence  of 
the  severity  of  many  of  these  injuries.  Internal  injuries,  without 
breaking  the  skin,  may  also  be  of  a  very  serious  nature- 

A  case  is  related  by  Dr.  Simeons,^  in  which  an  old  woman  was 
struck  on  the  neck  with  a  pewter  soup-ladle;  she  died  a  few  honrs 
afterwards^  asphyxiated.  Upon  examination  after  death,  blood  was 
found  e:?travasated  under  the  muscles  of  the  neck,  and  into  the  an- 
terior mediastinum,  from  a  rupture  of  the  external  jugular  vein. 
The  cricoid  cartilage  and  some  of  the  rings  of  the  trachea  were 
broken,  by  which  injury  the  size  of  the  respiratory  tube  was  neoes- 
sarily  much  diminished.     The  skin  was  not  broken. 

A  case  of  fracture  of  the  larynx  is  reported  by  Dr.  Hunl^^  where 
a  man  \vas  struck  in  the  neck  with  great  violence  by  a  piece  of  wood, 
2  feet  long  and  4  inches  wide^  which  flew  from  a  circular  saw  he  waa 
superintending.  The  patient  survived  the  injury  about  aixteen 
hours.  There  was  severe  dyspnea,  and  tracheotomy  was  performed^ 
greatly  to  the  relief  of  this  symptom,  six  hours  before  death.  It  is 
not  stated  if  there  was  any  external  injury,  but  there  was  extensive 
emphysenia  of  the  sides,  front,  and  root  of  the  neck* 

At  tlie  post-mortem  examination  congestion  of  the  posterior  and 
lower  lobes  of  the  lungs  was  observed  in  a  marked  degree,  and  emphy- 
sema of  the  upper  lobes*  The  anterior  mediastinum  was  filled  with 
air,  and  the  connective  tissue  communicating  with  that  of  the  neck 
was  emphysematous.     There  was  an  oblique  fracture  of  the  thyroid 

*•  R*v.  Thenip.  du  Midi.  '  Amer.  Joum.  Med.  Sci.,  April,  I8e«, 

>Hi3ike'a  ZeitBcfarilt,   IS48,  H.  I,  p.  37S. 
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soldier  fell  from  a  cherry  tree  upon  an  upright  stakes  such  as  13  used 
in  vineyarda  It  entered  the  left  aide  between  the  seventh  and  the 
eigbUi  riba,  End  the  pointed  extremity  projected  on  the  other  side 
between  the  fourth  and  fifth  ribsj  at  the  posterior  part  of  the  axilla, 
aod  to  the  length  of  a  foot  and  a  half-  The  young  man  retained  his 
c^Dficiousness  and  his  intelligence,  did  not  appear  to  suffer  much,  and 
after  one  end  of  the  stick  had  been  sawed  off,  was  conveyed  to  the 
hospital.  There  the  stake  was  extracted  without  difficulty^  and  it 
^m  found  that  it  had  carried  a  part  of  the  shirt  with  it  In  three 
weeks  the  patient  was  discharged,  entirely  convalescenL* 

Xro*  Heart;  nonpenetrating  wounds, —  Injuries  in  the  region  of 
the  heart  may  produce  injury  either  to  the  pericardium,  with  its  in- 
flammation, or  to  the  heart  itsell  Crushing  injuries,  especially  of 
the  chest,  are  liable  to  cause  rupture  of  the  heart  at  the  base,  and 
death  from  loss  of  blood  and  interference  with  the  action  of  the  heart. 
Rupture  of  the  heart  from  disease  may  also  occur,  but  this  is  usually 
evidenced  in  tlie  condition  of  the  heart  When  a  person  engaged  in 
m  quarrel  receives  a  blow  over  the  heart,  and  dies  suddenly,  and  a 
mpture  of  the  heart  is  found,  the  question  may  arise  whether  the 
rupture  was  due  to  the  traumatism  or  to  the  disease.  The  ease  is 
evidently  one  that  admits  of  discussion,  belonging  to  that  category  of 
(maea  in  which  death  already  pending  is  apparently  hastened  by  ex- 
tenml  violence.  Whether  there  was  disease  of  the  heart  favoring  its 
fuptnre — such  as  fatty  degeneration,  ulceration,  aneurismal  dilata- 
tioo— must  be  ascertained,  as  well  as  the  force  of  the  blow*  It  must 
be  remembered,  however^  that  rupture  may  occur  spontaneously  in 
these  morbid  conditions^  even  when  the  person  is  in  a  tranquil  state ; 
but  that  a  fit  of  anger  greatly  increases  the  probability  of  its  occur- 
rence. Hence,  the  blow  upon  the  chest  may  have  had  nothing  to  do 
with  the  rupture,  this  having  been  due  to  a  strong  excitation  of  a 
ureakened  heart  The  same  may  be  said  of  rupture  of  the  aorta  that 
has  been  weakened  by  disease,  especially  by  aneurism, 

284,  Heart ;  penetrating  woundi. —  Penetrating  wounds  of  the 
beart  are  always  very  serious,  but  not  always  fatal.  Wounds  that 
Kiter  the  cavities  of  the  heart  are  more  serious  than  those  that 
nerely  produce  injury  to  the  heart  muscle.  Wounds  opening  the 
cavities  of  the  heart  are  usually  immediately  fatal,  but  many  in- 
ftjnffffF  are  recorded  where  patients  lived  for  a  considerable  period 
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two  on  tte  vertebraj  and  that  on  the  intervertebral  cartilage  would 
argue  a  determi  nation  of  purpose  and  strength  of  wrist  which  faU  to 
the  lot  of  few." 

280.  Thorax;  concusBion. — Wounds  of  the  thorax  may  he  aa  dan- 
gerous as  the  others  that  we  have  considered,  because  of  concussion. 
Concussion  of  the  chest  most  frequently  follows  a  blow  in  the  region 
of  the  sternum.    It  ia  uncertain  juat  what  the  cause  of  the  condition  ia.j 
There  are  no  evidences  of  injury  to  any  of  the  organs,  and  yet  thtr 
follows  a  temporary  condition  of  weak,  rapid  pulse,  with  the  symp 
toms  of  collapse,  which  may  rarely  deepen  into  death,  but  more  oftaaj 
is  rapidly   recovered   from*    In   the  cases   where    death    follows 
traumatism  to  the  chest  there  are  usually,  however,  some  definite 
lesions  in  some  part  of  the  body  to  account  for  the  fatal  outcome. 

281.  Nonpenetrating  wounds  of  thorax. —  Nonpenetrating  woundi  , 
of  the  chest  are  not  dangerous  except  in  the  cases  of  ooncussion,  whenfl 
they  are  followed  by  injury  to  the  functions  of  the  lungs  or  heart 
The  ribs  may  be  broken,  but  that  in  iti^elf  is  not  of  great  consequeuce; 
The  broken  ribs  are,  however,  liable  to  lacerate  the  tissues  of  the  lung, 
and  cause  the  escape  of  air  or  blood  into  the  pleural  cavity,  and  so  in- 
terfere with  the  expansion  of  the  lung.  So^  contusions  of  the  chest 
wall,  even  though  they  do  not  penetrate  the  cavity,  may  cause  a  ooa- 
tusion  of  the  lung,  and  set  a  pneumonic  process,  or  even  light  up  id 
old  tubercular  process  that  has  lain  dormant 

282.  Penetrating  wounds  of  thorax. —  Penetrating  wounds  of  the 
cheat  likewise  are  serious,  due  to  interference  witli  tbe  action  of  the 
lungs  by  allowing  the  entrance  of  air  from  the  outside,  or  of  blood 
from  the  chest  wall,  so  filling  the  pleural  cavity,  even  though  the  lung 
itself  may  not  be  injured.  Injury  to  the  lung  is  dangerous  priuei* 
pally  from  the  hemorrhage  from  its  tissue*  The  bleeding  from 
wounds  in  the  edge  of  the  lungs  is  slight,  while  that  from  the  region 
of  the  root  of  the  lung  may  be  rapidly  f  atat  Another  point  of  great 
significance  here,  too,  as  in  wounds  all  over  the  body,  is  the  possibil- 
ity of  infection  and  the  filling  of  the  pleural  cavity  with  pua  Guii- 
abot  wounds  of  the  lungs  belong  in  the  same  category  as  other  penetrat^ 
ing  or  perforating  wounds  of  the  chest  The  ball,  after  it  has  entered 
the  chest,  may  be  stopped  by  the  bones  of  tke  chest  wall,  or  even  by 
the  skin  just  where  the  ball  would  have  made  its  exit  The  ball  mav* 
in  some  instances,  be  stopped  by  the  ribs  as  it  strikes  them  from  tlie 
inside,  and  drop  back  into  the  pleural  cavity  and  come  to  rest  on  tbe 
diaphragm.  One  of  the  moat  extraordinary  instanced  of  reoovsir 
from  a  wound  traversing  the  whole  thorax  ia  the  following:    A  yoaiig 
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soldier  fell  from  r  cherry  tree  upon  ao  upright  stalce,  such  aa  is  used 
in  vineyarde.  It  entered  the  left  side  between  the  seventh  and  the 
eighth  ribs,  and  the  pointed  extremity  projected  on  the  other  side 
betw^een  the  fourth  and  fiftib  ribs,  at  the  posterior  part  of  the  axilla, 
and  to  the  length  of  a  foot  and  a  half.  The  young  man  retained  his 
eonseieusness  and  his  intelligence,  did  not  appear  to  suffer  much,  and 
after  one  end  of  the  stick  had  been  sawed  off,  was  conveyed  to  the 
hospital  There  the  stake  was  extracted  without  difficulty,  and  it 
was  found  that  it  had  carried  a  part  of  the  shirt  with  it.  In  three 
weeks  the  patient  was  discharged ^  entirely  convalescent* 

E83.  Heart;  nonpenetrating  wonndi. —  Injuries  in  the  region  of 
the  heart  may  produce  injury  either  to  the  pericardium,  with  its  in- 
ftammation,  or  to  the  heart  itself.  Crushing  injuries,  especially  of 
the  chest,  are  liable  to  cause  rupture  of  the  heart  at  the  base,  and 
death  from  loss  of  blood  and  interference  with  the  action  of  the  heart. 
Hupture  of  the  heart  from  disease  may  also  occur,  but  this  is  usually 
«rideneed  in  the  condition  of  the  heart  When  a  person  engaged  in 
a  quarrel  receives  a  blow  over  the  heart,  and  dies  suddenly,  and  a 
rupture  of  the  heart  is  found,  the  question  may  arise  whether  the 
rupture  was  due  to  the  traumatism  or  to  the  disease*  The  case  is 
evidently  one  that  admits  of  discussion,  belonging  to  that  category  of 
cases  in  which  death  already  pending  is  apparently  hastened  by  ex- 
ternal violence*  Wliether  there  was  disease  of  the  heart  favoring  its 
rupture— such  as  fatty  degeneration,  ulceration,  anourismal  dilata- 
tion— must  be  ascertained,  as  well  as  the  force  of  the  blow.  It  must 
be  rememberedj  however,  that  rupture  may  occur  spontaneously  in 
ibese  morbid  conditions^  even  when  the  person  is  in  a  tranquil  state ; 
bat  that  a  fit  of  anger  greatly  increases  the  probability  of  its  occur- 
rence. Hence,  the  blow  upon  the  chest  may  have  had  nothing  to  do 
wjtfa  the  rupture,  this  having  been  due  to  a  strong  excitation  of  a 
weakened  heart  The  same  may  be  said  of  rupture  of  the  aorta  that 
haa  been  weakened  by  disease^  especially  by  aneurism, 

SM-  Heart;  penetrating  wonndi.— Penetrating  wounds  of  tlie 
heart  are  always  very  serious,  but  not  always  fatal.  Wounds  that 
enter  the  cavities  of  the  heart  are  more  serious  than  those  that 
merely  produce  injury  to  the  heart  muscle,  Woxinds  opening  the 
caviitea  of  the  heart  are  usually  immediately  fatal,  but  many  in- 
are  r^orded  where  patients  lived  for  a  oonaiderable  period 


*Mafiy  otKer  iniianee«  of  tranBflTion    in    0<mld    and     Pyle's     Anamaljet    and 
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after  the  receipt  of  such  an  injury.®  -  A  number  of  most  peculiar 

cases  have  been  reported  of  penetrating  wounds  of  the  heart,  when 
the  bullet  has  not  injured  the  pericardium.  These  sound  paradoxi- h 
cal  but  are  too  well  authenticated  to  be  doubted.  '*Hicqnet  reports  ■ 
an  autopsy  of  a  man  who  waa  found  dead  with  a  bullet  wound  in  the 
fourth  intercostal  space*  There  was  a  circular  pentrating  wound  of  ™ 
the  right  ventricle,  although  the  pericardium,  which  contained  liquid  ■ 
and  coagulated  bloodj  had  not  been  injured-  The  ball  waa  found  be- 
tween the  pericardium  and  the  chest  walL  Zenker,  Zillner,  von  Hassin- 
ger>  Borellus,  Heydenreiehj  Ward,  Holmes,  Gamgee^  and  Justi,  hav© 
reported  similar  cases,  some  of  which  involved  the  left  ventricle.  In 
one  ease  the  left  ventricle  bad  been  wounded  in  two  places  without 
there  being  any  wound  of  the  pericardiimi."* 

Recoveries  after  wounds  of  the  heart  are  almost  as  remarkable  as 
those  after  injury  to  the  brain. "^  Conner  reports  a  unique  case  of  a 
gunshot  wound  of  the  heart  The  bullet  passed  through  the  right 
and  opened  the  left  ventricle  and  passed  out  of  the  left  auricle^  and 
became  encapsulated  in  the  lower  lobe  of  the  right  lung.  This  pa- 
tient died  only  after  thirty-eight  months.  There  had  been  profuse 
bleeding,  pneumonia,  pericarditis,  and  endocarditis.  Brugnoli  re* 
ports  a  similar  case.  A  shoemaker  was  stabbed  in  the  heart  and  died 
after  nineteen  years  and  seven  months.  There  was  a  scar  in  the 
right  ventricle  about  3  centimeters  long^  and  one  in  the  ventrienlar 
septum  and  mitral  valve.  In  a  case  reported  by  Dent,  death  took 
place  one  and  a  half  weeks  after  a  penetrating  gunshot  wound  of  the 
heart, 

A  most  singular  instance  is  reported  in  the  "Notes  of  Obaervatioa 
at  the  Field  Hospital  of  Rangoon."  Here  a  soldier  survived  hia 
wound  two  and  a  half  months  j  eraaciating,  however^  rapidly,  al- 
though he  was  able  to  walk  about.  On  dissection  the  course  of  the 
ball  was  traced  through  the  pleura  and  lung  by  a  cartilaginous  canal 
of  condensed  tissue,  to  the  root  of  the  lung,  where  all  trace  of  it  wm 
lost.  On  opening  the  pericardium,  however,  a  hard  body  waa  felt 
in  the  apex  of  the  heart  which,  when  the  cavity  was  laid  open,  proved 
to  be  a  musket  ball  lying  at  the  apes  of  the  left  ventricle,  partly  cov* 
ered  by  a  thin  coating  of  white  lymph.  There  was  no  injury  to  the 
heart  or  evidence  of  diseased  action.     The  heart  was  preserved  in 


i 


■A  number  of  nonfatal  woTinds  of 
the  heart  arft  cited  by  Gould  and  PyJe, 
AnoiT)fi]if!«  and  Curiosities  of  Medicine, 
p.  620. 

*  Quoted  in  von  Bergmani]  and  BuU'a 


SyRtj-m  of  Pra<:!ticftl   Surgery,  Vol.  lU 
p.  404. 

^  The  following  two  cas^  are  eit<d  in 
TOTi  B^rpnarm  and  BuU^a  Sj^Um  of 
Prttttical  Surgery,  Vol.  IL,  p.  408* 
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•leoliol  and  sent  to  Calcutta.  The  only  manner  in  which  the  ball 
could  have  foimd  its  way  to  the  situation  in  which  it  was  found  must 
have  been  through  one  of  the  pulmonary  veins,  as  there  was  no  trace 
of  its  paasage  through  the  substance  of  the  heart  A  case  which  would 
seem  to  confirm  this  idea  is  mentioned  in  Smith's  Jahrbuchj  vol, 
x^zn.,  p.  328,  A  man  was  struck  in  the  back  by  a  bullet,  which  en- 
tered tis  tboraxj  and  caused  his  death  in  twenty  minutes.  On  dis- 
Bection  it  was  found  that  the  hall  had  entered  over  the  sixth  rib  be- 
hind, graced  the  lung,  and  wounded  the  pulmonary  artery.  But  it 
eoald  not  at  first  be  discovered.  It  was  soon  found,  however,  in  the 
Tight  ventricle  of  the  hearty  where  it  had  fallen  by  its  own  weight 
after  penetrating  the  pulmonary  artery. 

^5.  Abdomen ;  nonpenetrattng  wounds, —  Wounds  of  the  abdomen, 
when  nonpenetrating,  may  be  fully  as  serious  as  penetrating  wounds. 
Blows  on  the  abdomen  are  celebrated  for  the  great  shock  with  which 
they  are  associated  in  the  "solar  plexus  blows,"  which  may  be  fol* 
lowed  promptly  by  death*  In  addition  to  this  factor  of  shock,  the 
Iflx  abdominal  walls  allow  of  great  damage  to  the  internal  viscera 
without  any  serious  signs  on  the  surface.  The  large  blood  vessels  or 
the  liver  or  spleen ^  may  bo  lacerated^  and  the  person  die  from  hem- 
orrhage,  or  the  intestines,  kidneys,  or  gall  bladder  may  be  ruptured, 
allowing  the  escape  of  their  contents,  and  infection  of  the  perito- 
neum, with  almost  certain  death  unless  properly  treated.  Of  the  more 
remote  dangers^  perhaps  the  most  important  is  weakening  of  the  ab- 
dominal wall,  or  the  diaphragm,  with  the  possibility  of  subsequent 
hernia.  These  nonpenetrating  wounds  of  great  danger  are  found 
after  falls,  crushes^  accidents  where  the  \actim  is  run  over,  and  so  on. 
Occasionally  in  children  after  run-over  accidents  the  intestine  will 
be  found  detached  from  ita  mesentery,  and  gangrenous.  Rupture  of 
tbe  abdominal  organs  is  much  more  likely  to  follow  injuries  inflicted 
when  the  organs  are  distended,  as  with  food,  gas,  or  fluid  of  some  sort. 
One  cam  is  mentioned  by  Hofmann  of  rupture  of  the  stomach,  fol- 
lowing a  stomach  washing.  There  waa  a  split  along  the  lesser  cur- 
rature  of  the  organ. 

There  has  been  a  generally  accepted  opinion  that  movable  kidney 
may  be  caused  by  abdominal  traumatisms  not  penetrating  the  wall  of 
tho  cavity.  There  certainly  have  been  a  number  of  cases  of  more  or 
less  movable  kidney,  which  have  been  discovered  after  such  injuries. 
Attention  has  been  called  to  this  condition  in  some  cases  on  account 
of  the  symptoms;  %vhile  in  other  cases,  probably,  it  has  been  because 
of  th«  more  thorough  examination  to  which  the  person  has  bcea  sub- 
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jected  after  such  an  accident     Harris^*  in  a  recent  article  baaed  on 

the  study  of  the  anatomy  of  these  partSj  oome^  to  the  conclusion  that 
none  of  the  cases  are  due  primarily  to  injuries  of  this  character* 

286.  Abdomen;  penetrating:  wounds. — Penetrating  wounds  of  tie 
ahdonien  are  very  serious,  principally  from  the  fact  that  they  expoae 
the  peritoneum  to  infection*  Injury  to  the  individual  organs  is  of 
far  less  significance  than  the  possibility  of  peritonitis  after  stich 
wounds.  As  in  the  nonpenetrating  wounds,  injury  to  the  various 
hollow  organs,  with  the  escape  of  their  contents,  adds  another  factor 
to  the  possible  infection.  On  the  other  haiidj  some  most  remarkabb 
instances  are  recorded  of  penetrating  wounds  of  the  abdomen,  with 
recovery*  The  following  case  is  reported  by  Mr.  Gallway^  snrgeaa 
in  the  Royal  Artillery;® 

"A  gunner  and  driver  of  the  royal  artillery  had  made  a  murderous 
attack  upon  his  sergeant  with  a  bayonet,  whereby  be  inflicted  two 
wounds,  happily  superficial  only,  upon  one  leg  and  arm.  Foiled  ii 
his  efforts  of  greater  success  by  the  seasonable  arrival  of  some  other 
soldiers,  the  culprit  rushed  through  the  barrack-square  to  escape  his 
pursuers,  when  the  sentry  on  duty  at  the  gate  interposed  himself  with 
his  carbine,  in  the  attitude  of  ^charge  bayonets'  to  obstruct  him.  The 
consequences  of  this  movement  to  the  other  were  that  as  he  was  rush- 
ing through  a  narrow  passage  with  an  impetus  which  be  could  not  at 
the  time  control,  he  threw  himself  (not  premeditately,  it  will  be  ud* 
derstood)  with  great  force  upon  the  bayonet  of  the  sentry,  which  en- 
tered his  body  an  inch  to  the  left  of  the  ensiform  cartilage^  and,  pass- 
ing through  the  abdomen,  emerged  by  its  point  on  the  left  of  aod 
close  to  the  spinal  column,  some  inches  lower  down.  When  I 
reached  the  scene  of  action,  within  two  minutes  after,  I  found  the 
subject  of  this  wound  sitting  upon  a  form  in  the  guard-room,  as  in- 
sensible to  any  effects  from  the  injury  as  he  was  unconcerned  at  hk 
crime,  I  could  not,  tiierefore,  at  first  believe  the  statement  of  hig 
comrades,  who  told  me  what  had  happened,  although  the  bayonet  was 
handed  to  me  bent  by  the  violence  to  which  it  had  been  exposed;  but 
on  stripping  the  wounded  man^  I  discovered  the  two  openings  of  at 
trance  and  exit  of  the  bayonet,  corresponding,  in  form  and  diameter^ 
to  those  which  the  different  parts  of  the  weapon  would  have  ooca- 
sioned*  Added  to  this,  the  bayonet  was  withdrawn  from  bis  body  by 
a  noncommissioned  officer,  upon  whose  testimony  I  could  rely;  and 
what  is  more,  this  withdrawal  was  witnessed  by  a  crowd  of  other  aol* 
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diers  afound.  Now  this  deaperate  character  marched,  in  a  quarter 
of  in  hour  afterwards,  to  the  hospital^  three-quarters  of  a  mile  dia- 
tant;  and  at  the  end  of  e  fortnight  was  discharged  from  the  same,  to 
be  placed  upon  trial  for  his  life.  The  day  after  his  admission  his 
tuiDfi  was  a  little  bloody;  and  subsequently  there  was  a  general  anes- 
tbesia  of  the  walls  of  the  thorax  and  abdomen^  which  laated  but  for 
a  wlitla  With  these  exceptions,  the  injury  was  not  followed  by  a 
symptom^  nor  did  tiie  subject  of  it  require  a  dose  of  medicine  for  his 
f«eoTery>  To  the  circumstances  of  this  affray  having  been  enacte*! 
befofB  ditmerj  I  am  disposed  to  attribute  much  of  the  immunity  from 
evil  ijrhich  this  ruffian  enjoyed.  Had  the  stomach  been  full  it  is  not 
emsj  to  conceive  how  a  bayonet  could  have  traveled  through  such  a 
track  of  vital  organs  without  endangering  one  or  more.  The  readt^r 
may  be  interested  to  know  that  the  life  of  tliis  soldier  was  spared^ 
transportation  for  the  rest  of  his  days  being  the  sentence  of  the  court 
martiaL'"^** 

287,  Fel™, —  Injuries  to  the  pelvis  bones,  when  they  are  of  a  seri- 
nature,  are  usually  associated  with  great  violence,  which  is  neces- 
to  fracture  the  solid  bony  parts.  Of  the  internal  organs  the 
most  significant  is  the  bladder,  which  is  liable  to  rupture  after  kicks, 
blow%  crushing  accidente^  etc  It  is  always  a  serious  injury.  When 
the  rupture  is  such  that  it  allows  the  escape  of  the  contents  of  the 
bladder  into  the  peritoneal  cavity,  and  the  wound  is  not  promptly 
Seated  by  surgical  means^  the  result  is  almost  invariably  fatal  If 
the  urine  escape  into  the  other  tissues  around  the  bladder  the  out- 
oome  may  be  more  fortunate.  The  cause  of  the  rupture  of  the  blad- 
der may  be  disputed,  as,  in  some  instances,  the  bladder  has  ruptured 
without  injury.  These  nontraumatic  ruptures,  however,  are  almost 
invariably  due  to  previous  disease  of  the  bladder  or  obstruction  to  the 
ontflow  of  the  urine,  as  in  the  cases  of  stricture  of  the  urethra.  One 
inatanoe  ia  recorded  of  over-distention  of  the  bladder  at  an  operation. 
In  eoies  where  a  nontraumatic  origin  for  the  rupture  of  the  bladder 
ta  argued  and  no  diseased  condition  is  found,  the  plea  cannot  be  al- 
lowed. In  the  words  of  Dr.  Taylor:  "If  a  man  were  in  good  health 
prior  to  being  struck, — if  he  suddenly  felt  intense  pain,  could  not 
pUBB  his  urine  afterwards,  and  died  from  an  attack  of  peritonitis  in 
five  or  SLi  days, — if,  after  death,  the  bladder  was  found  lacerated, 
but  this  oTg^n  and  the  urethra  were  otherwise  in  a  healthy  condition, 
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— tliere  can  be  no  doubt  that  the  blow  was  tbe  sole  cause  of  ruptiij* 
and  death.  In  such  a  ease,  to  attribute  the  rupture  to  spontaneous 
causes  would  be  equal  to  denying  all  kinds  of  causation,'* 

2S8.  Genitals ;  female. —  Injuries  to  the  female  organs  of  genera- 
tion have  been  considered  in  connection  with  the  signs  of  artificial 
abortion  bj  local  mechanical  me^ns.    The  occasional  immunity  from 
the  serious  effects  of  simitar  wounds  is  illustrated  by  the  following 
cases:     Dr,  Sargent,  of  Worcester^  Mass.,  reported  to  the  Boston 
Society  for  Medical  Improvement*^   a  case  which  oecuri^d  in  hi§ 
practice,     A  woman,  about  thirty-seven  years  of  age^  in  sliding  down 
from  a  hayloft,  impaled  herself  upon  the  handle  of  a  pitchfork, 
which  passed  in  at  her  vagina  to  the  length  of  22  inches,  when  her 
feet  struck  the  ground.     The  handle  was  immediately  withdrawn. 
Dr-  S.  saw  the  handle  of  the  fork,  which  was  rounded  a  little  larger 
at  tJie  end  than  elsewhere,  perfectly  smooth,  two  inches  in  diameter, 
and  showed  distinctly  the  stain  of  blood  up  to  an  abrupt  line^  2i 
inches  from  the  end.     It  was  supposed  that  the  instrumeot  perfo- 
rated  the  upper  end  of  the  vagina  on  the  left  side,  passed  between  the 
uterus  and  rectum,  in  front  of  the  kidney,  behind  the  spleen,  and  he- 
tween  the  diaphragm  and  false  ribs,  peeling  up  the  costal  pleura  till 
it  reached  the  ecaleni  muscles.     The  subsequent  history  of  the  ca^. 
which  showed  a  fracture  of  the  first  rib,  proved  this  diagnosis  cor-^ 
rect     The  woman  entirely  recovered  in  a  few  weeks.     Another  caaft^B 
is  reported  by  Dr.  Bryant,  of  Mississippi,*^  of  a  negro  woman  who 
leaped  from  the  height  of  ten  feet  and  alighted  upon  s  tobEcoo  stick, 
which  had  been  driven  firmly  in  the  ground,  and  was  eoneealed  Iv 
some  loose  fodder.     The  stick  was  41^  feet  long  and  1  inch  square. 
It  entered  the  vagina,  penetrated  its  upper  part,  and  traversed  the 
abdomen  at  the  eleventh  or  twelfth  rib.     The  stick  was  smeared  with     i 
bloody  mucus  to  the  extent  of  12  J^  inches,  and  its  termination  m^M 
abrupt  and    distinct     "It  was  quite  clear   that  the   stick  was  not" 
stained  by  the  fluid  running  down  upon  it"     This  woman  also  Xft 
covered,  after  losing  a  considerable  quantity  of  blood. 

Wounds  of  the  genitals  in  the  female  are  generally  due  to  the  rio-' 
lence  of  others. 

A  number  of  criminal  trials  have  taken  plaoe  in  Scotland  in  coDse- 
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qnenoe  of  women,  for  the  most  part  pregnant^  having  died  of  hemoi^ 
rbage  from  the  pudeodum.  In  most  or  all  of  these  cases,  it  has  been 
averred  that  the  wound  was  inflicted  with  criminal  intent  by  the 
husband  or  others*  A  case  occurred  at  Dundee,  in  which  there  were 
BO  grounds  for  suspicion  that  the  woman  had  received  a  wound.  She 
liv^  on  good  tenna  with  her  husband  and  neighbors.  She  had  been 
^tratnitig  at  the  nightstool  when  the  hemorrhage  came  on.  A  large 
quantity  of  blood  was  found  about  her  person;  it  had  flowed  from  the 
genital  organs,  but  not  from  the  uterus,  which  was  fully  expanded  in 
pregnancy.  On  examining  the  vagina,  Dr.  Kyle  found  a  recent  ap- 
ertiif8  in  on©  labium,  which  he  traced  into  a  large  vein,  one  of  a 
plexus  which  extends  some  distance  into  the  vagina,  A  case  is  re- 
lated by  Dr.  ThomsoUj  in  which  the  woman,  howevetj  recovered  after 
losing  a  large  quantity  of  blood.  In  this  instance,  the  woraan^s  hus- 
band, a  cattle  drover,  had  been  long  absent  from  home,  and,  on  his 
mtum,  remained  alone  with  his  wife  about  half  an  hour.  The  bleed- 
ing commenced  immediately  after  this  visit  A  wound  was  discov- 
ered large  enough  to  admit  the  finger  to  the  depth  of  about  half  an 
inch,  in  the  anterior  wall  of  the  vagina,  at  the  union  of  its  upper 
with  its  middle  third.  It  was  probably  an  accidental  laceration^  but 
if  death  had  actually  resulted,  the  existence  of  the  wound  might  have 
given  rise  to  suspicions  of  criminal  violence.'^  Dr.  Menzics  relates 
that  a  woman  three  weeks  after  delivery,  on  rising  from  bed,  acci- 
dentally fell  on  the  top  rail  of  a  common  stuff-bottomed  chair.  Pro- 
fuse  hemorrhage  ensued,  which,  on  examination,  was  found  to  pro- 
ceed from  a  wound  in  the  vagina  nearly  half  an  inch  in  length,  and 
which  looked  exactly  as  if  it  had  been  inflicted  with  a  sharp  instru- 
ment** In  another  case  reported  by  Dr.  Ellis,  and  also  of  a  preg- 
nant woman,  death  by  hemorrhage  resulted  from  a  lacerated  wound 
of  the  vagina,  supposed  to  have  been  inflicted  by  her  falling  on  the 
post  of  a  crib*  In  a  third  case,  related  by  Dr.  Morland,  a  woman 
fire  months  advanced  in  pregnancyj  fell  upon  the  roof  of  a  wood- 
abed,  by  slipping  upon  one  of  the  steps  by  which  the  roof  was  ascend- 
ad.  The  hemorrhage  was  very  profuse  and,  but  for  timely  assist- 
Ance,  would  probably  ha%^e  been  fatal*  The  wound  was  an  inch  and 
a  half  long  by  an  inch  deep,  upon  the  internal  surface  of  the  left 
njmpha.  In  these  cases  there  was  nothing  in  the  character  of  the 
wound  to  distinguish  it  from  those  in  which  the  absence  of  contusioQ 
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has  been  supposed  to  indicate  a  homicidal  origin.  They  also  appear 
to  show  the  peculiar  daixger  to  which  wounda  of  the  genitak  expose 
pregnant  women, 

289*  Genitali;  male. —  Wounds  of  the  genitals  in  the  male  are  usu- 
ally self-inflicted,  and  instances  of  this  kind  most  usually  occur  in  the 
insane.  The  danger  to  life  is  principally  from  the  hemorrhage,  and 
may  be  very  profuse  and  not  easily  coDtroUed.  Impotence  may  be 
the  result  of  even  imperfect  mutilation. 

M.  Tonlmouche^*  has  contributed  some  interesting  cases  of 
wounda  of  the  genitals.  One  of  them,  a  case  of  castration  of  the 
right  testicle,  is  especially  interesting^  inasmuch  as  M*  Toulmoudbe 
was  enabled  to  state,  from  the  appearance  of  the  wound  and  in  apite 
of  the  obstinate  silence  of  the  patient,  that  the  castration  must  neces*  M 
sarily  have  been  performed  by  a  second  person*  The  recipient  of  fl 
the  injury  must  have  been  forcibly  held.  The  tunica  vaginalis  was 
leatly  opened  from  above  downwards,  the  testicle  drawn  out,  and  the 
cord  divided  above  in  an  artistic  manner. 

Although  "fracture"  of  the  penis  is  a  rare  accident,  a  sufficient 
number  of  cases  have  been  reported  to  make  it  worthy  of  notiea  In 
the  Cincinnati  Journal  of  Medicine  for  July,  1866,  Dr.  J.  P,  Bing 
relates  a  case  which  was  tried  in  the  court  of  common  pleas,  in  Meip 
county,  Ohio,  February,  1866.  The  indictment  was  substantially  si 
follows : — 

"That  one  Mary  Broderiek,  of  the  county  aforesaid,  did,  on  the 
29  th  day  of  July,  1865,  purposely  and  maliciously,  but  without  de- 
liberation and  premeditation,  with  her  right  hand,  grasp  and  wreneh 
the  penis  of  Patrick  Broderiek j  with  intent  to  inflict  a  mortal  wound; 
thus  the  urethra  with  the  corpus  spongiosum  and  corpus  cavemosmn 
were  broken  and  severed;  and  that  Patrick  Broderiek  (her  husband) 
died  from  the  effects  of  the  wound,  on  the  eleventh  day  after  the  in-  , 
jury  was  inflicted/'  fl 

The  physicians  who  attended  the  case  stated  that  there  had  been  ^ 
retention  of  urine  with  apparent  extravasation;  and  it  was  not  until 
after  three  days  that  they  had  succeeded  in  introducing  a  catheter 
and  drawing  off  the  urine. 

At  the  post-mortem  examination  the  "corpus  cavemosum,  left  side, 
was  found  to  be  ruptured ;  corpus  spongiosum  mutilated,  and  urethn 
entirely  severed;  infiltration  of  urine  into  cellular  tissue  of  peai% 
perineum,  and  into  scrotum,  with  incipient  gangrene.'* 
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Thfi  defense  set  up  was  that  the  iujury  was  received  by  falling 
down  stairs^ — the  deceased  having  been  in  a  state  of  intoxication  at 
the  time. 

The  verdict  rendered  was,  *'Guiltj  of  manalaughter/^  and  "not 
guilty  of  murder  in  the  second  degree.*' 

Dr.  Blackman  refers^  in  the  same  journal,  to  several  other  cases  of 
m  similar  injury.  One  of  them  is  reported  by  M.  Huguier,'*  There 
was  a  "complete  rupture  of  the  canal  of  the  urethra  and  partial  nip- 
tore  of  the  corpora  cavernosa,  followed  by  death,"  *'Tbe  patient,  a 
Tigorous  man,  set  thirty -seven,  had  some  affection  of  the  ear,  for 
which  be  applied  a  blister*  Some  days  afterwards,  while  in  bed 
with  his  wife,  and  having  ies  erections  continuelles,  from  the  effect 
of  the  blister,  had  connection,  the  wife  having  the  sui>erincumbent 
position.  The  whole  weight  of  her  body  was  brought  to  bear  upon 
the  organ  then  in  violente  ereciion,  and  the  latter  was  thrust  against 
the  thigh  and  perineum. 

On  account  of  retention  of  urine  and  failure  to  introduce  a  cathe- 
ter, the  bladder  was  tapped  above  the  pubis.  ''Erysipelatous  in- 
flmmmation,  with  emphysema,  showed  itself  at  various  points,  and 
tha  patient  died  on  the  twelfth  day  after  the  accident  The  post- 
mortem showed  that  the  rupture  of  the  canal  was  complete^  and  the 
corpora  cavernosa  were  partially  divided," 

290,  Extremities. — Wounds  of  the  arms  and  legs  are  most  often  of 
fligDificance  from  the  interference  with  the  function  of  the  part^ 
ratiier  than  from  the  danger  to  life,  In  considering  traumatic  dis- 
locations it  is  necessary  to  exclude  previous  dislocations  of  the  same 
joint,  for  a  joint  tliat  has  had  its  capsule  ruptured  once  is  very  apt 
to  be  dislocated  a  second  time  on  very  alight  traumatisxik  Fractures 
of  the  long  bones  of  the  extremities  will  cause  disability  for  a  length 
of  time  varying  with  the  bone  broken*  Fingers  take  two  weeks  to 
heal^  metacarpal  bones,  three  weeks;  forearm  bones,  five  weeks; 
humerus  and  fibula,  six  weeks ;  tibia,  seven  weeks ;  both  bones  of  the 
leg,  eight  weeks;  femur,  in  eases  where  the  shaft  of  the  bone  is  frac- 
tured, ten  weeks;  and  if  the  neck  of  the  femur  is  broken,  twelve 
weeisB.  If  the  patient  is  not  well  nourished  and  healthy,  any  frac- 
ture may  require  longer  to  heal,  and  poorer  results  may  follow. 

There  was  an  account''^  not  long  ago  of  a  man  who  used  a  novel 
loetbod  of  procuring  a  livelihood,  being  a  professional  bone  breaker, 
St  would  seek  out  a  street  in  some  city  where  he  could  find  a  bit  of 
rved-tti  sidewalk  or  some  other  ooovenient  spot,  and  then,  at  an  ap- 
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propriate  moment,  fall  down  m  it  and  break  bis  leg.  Then  be  would 
sue  the  mimicipalitj  for  damages,  and  live  an  the  proceeds  of  bU 
falh  It  was  claimed  that  he  bad  thus  beaten  the  Missouri  Pacific 
and  several  other  railroads,  and  Wichita,  and  other  municipalitiea.^ 

VI,  Blood  stains. 
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201.  In  general. —  It  is  often  desirable  to  be  able  to  identify  stains, 
bits  of  tissue,  hair,  etc.,  as  coming  from  the  human  body  or  from 
some  particular  animal.     Special  treatises  on  these  different  subjeclij 
should  be  consulted;  but  blood  stains  are  of  such  great  importanoe^ 
that  the  J  deserve  particular  attention  here. 

The  value  of  microscopical  evidence  of  tbe  character  of  stains  and 
of  hair  is  is'ell  illustrated  by  the  following  case,*^*  which  occurred  in 
Norwich,  England.  A  female  child,  nine  years  old,  was  found  lyiD| 
on  the  ground,  in  a  small  plantation,  quite  dead,  with  a  larg^  md 
deep  gash  in  the  throat  Suspicion  fell  upon  the  mother  of  the  mur- 
dered girl,  who,  upon  being  taken  into  custody,  behaved  with  the  ui* 
most  coolness,  and  admitted  having  taken  her  child  to  the  plantatioi* 
where  the  body  was  found,  whence  the  child  was  lost  by  getting  sepa 
rated  while  in  quest  of  flowers.  Upon  being  searched  there  was 
found  in  the  woman's  possession  a  large  and  sharp  knife,  which  wi.s 
at  once  subjected  to  minute  and  careful  examination.  Nothing,  how- 
ever, was  found  upon  it,  with  the  exception  of  a  few  pieces  of  hair 
adhering  to  the  handle,  ao  exceedingly  small  as  scarcely  t©  be  visible. 
The  examination  being  conducted  in  the  presence  of  the  prisoner,  and 
the  officer  remarking :  ''Here  is  a  bit  of  fur  or  hair  upon  the  handle 
of  your  knife,'^  the  woman  immediately  replied;  **Ye3,  I  dare  sat 
there  is,  and  very  likely  some  stains  of  blood,  for,  as  I  came  hoine^ 
I  found  a  rabbit  caught  in  a  snare,  and  cut  its  throat  with  the  knife." 
The  knife  was  sent  to  London,  and,  with  the  particles  of  hair,  s«b 
jected  to  a  microscopic  examination.  No  trace  of  blood  could  at  first 
be  detected  upon  the  weapon,  which  appeared  to  have  been  washed; 
but  upon  separating  the  horn  handle  from  its  iron  lining,  it  waa 
found  that  between  the  two  a  fluid  had  penetrated,  which  turned  out 
to  be  blood,~certainly  not  the  blood  of  a  rabbit,  but  bearing  everr 
resemblance  to  that  of  the  human  body.  The  hair  was  then  submit 
ted  to  examination.  Without  knowing  anything  of  the  facts  of  the 
case,  the  microscopist  immediately  declared  the  hair  to  be  that  of  i 
squirrel*  Now,  around  the  neck  of  the  child,  at  the  time  of  the  mu^ 
der,  there  was  a  tippet  or  "victorine,"  over  which  the  knife,  by  whom- 
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ever  held,  must  have  glided ;  and  this  vietorine  was  of  squirrers  fur. 
The  woman  was  convicted,  and,  while  awaiting  execution,  fully  con- 
f^»ed  her  crime, 

202*  General  appearance* —  The  general  appearance  of  stains  due 
to  blood  is  dependent  upon  their  age,  and  the  material  upon  which 
they  are  deposited.  Recent  stains  are  of  a  deep  red  color  wbieb,  in 
the  course  of  about  ten  days,  beeomea  a  dull  brown.  The  rapidity  of 
thta  ciiange  of  color  is  increased  by  exposure  to  heat,  sunUgbt,  and 
certain  chemicals.  Other  chemicals  remove  the  color  from  the  stain. 
If  the  blood  falls  upon  a  nonabsorbent  surface  the  spot  has  a  dark 
red  almost  black  color  and  a  polished  surface.  On  the  other  hand, 
if  the  blood  is  absorbed  by  the  material  upon  which  it  falls,  the 
stain  is  reddish  brown;  or^  if  attempt  has  been  made  to  wash  out 
the  stain,  it  may  assume  a  yellowish  color. 

On  colored  stuffs,  especially  on  those  which  are  brown,  blue,  or 
black,  tlie  spot  is  more  easily  recognized  by  candle-light  than  by  day. 
Ttiis  important  fact  was  discovered  by  Ollivier  d' Angers.  He  had 
been  directed  to  re-examine  the  room  of  a  person  accused  of  murder ; 
having  already  visited  it  in  the  daytime,  his  second  examination  was 
oonducted  at  night,  and  he  now  discovered,  by  holding  a  lighted  can- 
dle near  to  the  paper  hangings,  which  were  of  a  palc-bluc  color,  a 
Qumher  of  drops  of  an  obscure,  dirty  red,  which  by  day  had  the  aspect 
of  small  black  specks,  and  were  lost  in  the  general  pattern  of  the 
paper.  On  a  further  examination,  other  spots  of  the  same  kind  were 
found  on  the  furniture.  On  the  chimney  jamb,  which  was  painted 
Uue,  there  was  a  large  stain  of  blood,  which  appeared  red  by  tbe 
li^t  of  the  candle*  The  next  day  by  daylight  Barruel  and  Lesstieur 
oould  not  find  these  spots,  and  w*©re  obliged  to  make  use  of  artificial 
light  to  discover  them<^*  The  same  remarks  will,  of  course,  apply  to 
spots  of  blood  upon  dark  woollen  cloth,  in  which  they  can  also  be  de- 
tected by  the  stiffening  of  the  material.  If  the  stain  be  upon  a 
weapon,  such  as  the  steel  blade  of  a  knife  or  poniard,  the  color  will 
be  of  a  pale-red  where  the  layer  is  thin,  and  of  a  dark-brown  color 
where  it  is  of  greater  thickness. 

293.  Arterial  distinguished  from  Tenoua  blood. —  The  distinction  of 
arterial  from  %^enous  blood,  except  when  recently  effused,  is  mani- 
festly impracticable.  Their  chemical  reactions  are  very  nearly  alike, 
and  the  only  ground  of  distinction  is  in  the  more  florid  color  of  the 
former  when  recently'  poured  out,  and  occasionally,  also,  in  the  form 
of  the  spota;  those  made  by  arterial  blood  being  generally  of  an  oval 
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or  elongated  Bhapa,  in  oonsequence  of  the  blood  having  been  thrown 
IB  a  Jet  from  the  divided  vesseL    Moreover,  in  practice  the  two  kinds 
of  blood  will  almost  always  be  mingled  together,  aa  it  is  difficult  to 
conceive  a  wound  being  made  which  will  not  involve  both  seta  of  ves- 
sels.    Dr.  Taylor  makes  aome  interosting  observationa  on  the  form 
and  direction  of  spots  of  blood,  suggested  by  the  ca&e  of  Reg.  v, 
Spicer:^^    '*At  the  top  of  the  stair,  and  at  the  height  of  4  or  5  feet 
above  the  level,  several  spots  of  blood  were  observed  upon  the  brick 
T^'uU,  which  was  whitewashed.     The  spots  took  an  oblique  direetion 
from  above  downwards,  were  of  a  pale  red  color  at  the  upper  part, 
but  dark  red  below,  terminating  in  a  point  consisting  of  the  fibrin, 
and  the  greater  part  of  the  red  coloring  matter.    Their  form  and  reg- 
ularity proved  tliat  they  had  proceeded  from  a  small  artery^  and  that 
tlie  wounded  individual  could  not  have  been  very  distant  from  the 
wall,  while  their  shining  lustre  rendered  it  probable  that  thej  were 
of  recent  origin,  and  their  well-defined  termination  in  a  firm  coagu- 
lum  showed  that  they  had  proceeded  from  a  living  blood  vessel    The 
deceased  had  died  from  fracture  of  the  skull  and  vertebral  eolmnn^ 
by  a  fall  from  the  top  stair ;  one  branch  of  the  right  temporal  artery 
was  found  divided,  and  this  wound  could  not  have  been  produced  by 
the  fall     It  was,  therefore,  evident  that  a  murderous  assault  had 
been  made  upon  her  at  the  top  of  the  stairs;  this  had  led  to  the  spirt- 
ing of  the  arterial  blood  on  the  hricL    The  height  at  which  the  spots 
exiated,  and  their  appearance,  proved  that  the  jet  of  blood  had  beea 
from  above  downwards;  thereby  rendering  it  probable  that  the  de- 
ceased was  standing  up,  or  that  her  head  was  raised  at  the  time  the 
wound  was  inflicted*     Further,  aa  the  brick  with  the  spots  was  on 
the  left  hand  in  the  descent,  and  the  wounded  artery  was  on  the 
right  side,  it  is  probable  that  the  deceased  was  face  to  face  with  her 
assailant  in  the  act  of  ascending  the  stairs,  and  that  she  was  killed  hj 
being  precipitated  to  the  bottom**'  *^    It  ha^  been  supposed  that  men- 
struul  blood  could  be  distinguished  from  other  kinds  by  the  absence 
of  fibrin ;  hut,  although  this  discharge  does  not  usually  coagulate^  it 
nevertheless  contains  fibrin  and  sometimes  in  very  appreciable  qiian- 
tity.    Dr.  Franz  Simon  says :  ''There  can  be  little  doubt  that  there  is 
fibrin  in  the  menstrual  secretion;   its  determination   is,  however, 
Ufually  rendered  impossible  by  the  presence  of  a  large  amount  of 
mucus,  which  seemLS  to  deprive  the  blood  of  its  power  of  coagalat- 


»B«rk'i  Lent.  Assize*.  184fi, 
••Med.  Jur.,  p.  203.    See  also 


of   Ho«pita1  Eep..  VoL  YH.,  1851. 


J 


I  293]  WOUNDS.  247 

ing."  '^  M.  Bobin  has  given  as  characteristic  qualities  of  menstrual 
bloody  that  it  contains,  besides  blood-disks,  epithelial  cells  and  globules 
of  mucus  (leucocytes)  f^  but  the  latter  elements  are  wanting  when- 
ever the  menstrual  flow  is  excessive,  and  in  such  cases,  therefore,  tlie 
liquid  presents  no  distinctive  characteristics. 

The  presence  of  fibrin  in  a  blood  stain  is  merely  corroborative 
proof  of  the  origin  of  the  spot,  but  does  not  indicate  with  any  cer- 
tainty that  the  stain  was  derived  from  the  blood  of  a  living  person ; 
nor,  on  the  other  hand,  does  its  absence  give  any  support  to  the  opin- 
ion that  it  was  derived  from  a  body  already  dead ;  since,  if  the  stain 
be  superficial,  it  may  yield  no  traces  of  fibrin,  even  though  it  came 
from  a  living  vessel ;  and  coagulation  in  a  dead  body  is  not  complete 
immediately  upon  the  extinction  of  life.  Hence,  if  the  physician  be 
able  clearly  to  discover  the  traces  of  blood,  it  is  superfluous  to  inquire 
for  the  presence  of  fibrin ;  and,  on  the  other  hand,  this  element  of  the 
blood  could  hardly  be  detected  without  ample  proof  of  the  nature  of 
the  fluid  having  been  already  obtained  from  other  sources,  since  the 
quantity  required  would  be  considerable. 

If  the  stain  be  upon  linen  or  other  similar  stuff,  it  should  be  cut 
out  and  suspended  by  a  thread  in  a  small  test-tube  containing  an 
amount  of  distilled  water  sufficient  fully  to  dissolve  the  stain;  the 
coloring  matter  of  the  blood  soon  begins  to  detach  itself  and  seek  the 
bottom  of  the  vessel,  the  supernatant  liquid  remaining  tolerably  clear. 
The  coloring  matter  will  be  dissolved  in  the  course  of  a  few  hours ; 
the  fibrin,  if  any  were  contained  in  the  spot,  remaining  attached  to 
the  stuff  as  a  soft-grayish  or  rosy-white  substance.  The  colored  liquid 
in  the  test-tube  may  now  be  subjected  to  various  tests;  but  one  or 
two  very  simple  ones  are  all  that  is  necessary  to  establish  the  certain- 
ty of  the  presence  of  blood.  Supposing  the  liquid  to  hold  in  solution 
the  coloring  matter  of  the  blood  and  albumen,  the  effect  of  heat  car- 
ried gradually  to  the  boiling  point  is  to  coagulate  it  and  destroy  its 
color.  According  to  the  amount  of  albumen,  will  be  the  degree  of 
coagulation ;  if  the  liquid  contain  merely  a  trace  of  it,  boiling  merely 
renders  it  opalescent  But  the  alteration  of  color  is  peculiar  to  blood. 
It  changes  from  its  more  or  less  red  color  to  a  grayish-green  without 
a  trace  of  red,  the  upper  portion  of  the  liquid  acquiring,  also,  an  in- 
distinct yellow  tinge.  The  grayish  coagulated  portion  may  be  re- 
dL«solved  with  potassa,  and  acquires  thereby  a  brownish-red  color  by 
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or  elongated  ahape^  in  consequence  of  the  blood  having  been  thrown 
m  a  jet  from  the  divided  veaseL    Moreover,  in  practice  the  two  kinds 
of  blood  will  almost  always  be  mingled  together,  as  it  is  difficult  to 
conceive  a  wound  being  made  which  will  not  involve  both  seta  of  ves- 
sels.    Dr,  Taylor  makes  some  interesting  observations  on  the  form 
and  direction  of  spots  of  blood,  suggested  by  the  case  of  Reg,  v. 
Spicer:^^    *'At  the  top  of  the  stair,  and  at  the  height  of  4  or  5  feet 
above  the  level,  several  spots  of  blood  were  observed  upon  the  brick 
wall,  which  was  whitewashed.     The  spots  took  an  oblique  direction 
from  above  downwards,  were  of  a  pale  red  color  at  the  upper  pajt, 
but  dark  red  below,  terminating  in  a  point  consisting  of  the  fibrin, 
and  the  greater  part  of  the  red  coloring  matter.    Their  form  aud  reg- 
ularity proved  that  they  bad  proceeded  from  a  small  artery,  and  that 
the  wounded  individual  could  not  have  been  very  distant  from  the 
wall,  while  their  shining  lustre  rendered  it  probable  that  they  were 
of  recent  origin,  and  their  well-defined  termination  in  a  firm  coagu- 
lura  showed  that  they  had  proceeded  from  a  living  blood  vessel.    The 
deceased  bad  died  from  fracture  of  the  skull  and  vertebral  column, 
by  a  fall  from  the  top  stair ;  one  branch  of  the  right  temporal  artery 
was  found  divided,  and  this  wound  could  not  have  been  produced  by 
the  falL     It  was,  therefore,  evident  that  a  murderous  assault  haJ 
boon  made  upon  her  at  the  top  of  the  stairs ;  this  had  led  to  the  spirt- 
ing of  the  arterial  blood  on  the  brick.    The  height  at  which  the  fipotJ 
existed,  and  their  appearance,  proved  that  the  jet  of  blood  had  been 
from  above  downwards ;  tliereby  rendering  it  probable  that  the  de 
ceased  was  standing  up,  or  that  her  head  was  raised  at  the  time  ih^ 
wound  was  inflicted.     Further,  as  the  brick  with  the  spots  was  on 
the  left  hand  in  the  descent,  and  the  wounded  artery  was  on  the 
right  aide,  it  is  probable  that  the  deceased  was  face  to  face  with  her 
assailant  in  the  act  of  ascending  the  stairs,  and  that  she  was  killed  bj 
being  precipitated  to  the  bottom."  ^^    It  has  been  supposed  that  men- 
strual blood  could  be  distinguished  from  other  kinds  by  the  absence 
of  fibrin ;  but,  although  this  discharge  does  not  usually  coagulate,  it 
nevertheless  contains  fibrin  and  sometimes  in  very  appreciable  quan- 
tity.   Dn  Franz  Simon  says:  **There  can  be  little  doubt  that  there  ii 
fibrin  in  the  menstrual  secretion;   its  determination   is,   however, 
usually  rendered  impossible  by  the  presence  of  a  large  amount  of 
mucuBj  which  seems  to  deprive  the  blood  of  its  power  of  coagulat- 
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ing,"  ^^  M.  Eobin  has  given  as  characteristic  qualities  of  menstnml 
bI<KKl,  that  it  contaiDS^  besides  blood-disks,  epithelial  cells  and  globulei 
af  jniieua  (leucocytes)  f^  but  the  latter  elements  are  wanting  when- 
ever the  menstrual  flow  is  excessive,  and  in  auch  case^,  therefore,  tlie 
liquid  presents  no  distinctive  characteristics* 

The  presence  of  fibrin  in  a  blood  stain  13  merely  corroborative 
proof  of  the  origin  of  the  spot,  but  does  not  indicate  with  any  cer- 
tainty that  the  stain  was  derived  from  the  blood  of  a  living  person; 
aoFj  on  the  otlier  hand,  docs  its  absence  give  any  support  to  the  opin- 
ion that  it  was  derived  from  a  body  already  dead ;  since,  if  the  stain 
be  superficial,  it  may  yield  no  traces  of  fibrin,  even  though  it  came 
from  a  living  vessel;  and  coagulation  in  a  dead  body  is  not  complete; 
immediately  upon  the  extinction  of  life.  Hence,  if  the  physician  be 
able  clearly  to  discover  the  traces  of  blood,  it  is  superfluous  to  inquire 
for  ilie  presence  of  fibrin ;  and,  on  tlie  other  hand,  this  element  of  the 
blood  could  hardly  be  detected  without  ainple  proof  of  the  nature  of 
the  fluid  having  been  already  obtained  from  other  sources,  since  the 
quantity  required  would  be  considerable. 

If  the  stain  be  upon  linen  or  other  similar  stuff,  it  should  be  cut 
out  and  suspended  by  a  thread  in  a  small  test-tube  containing  an 
amount  of  distilled  water  sufficient  fully  to  dissolve  the  stain;  the 
coloring  matter  of  the  blood  soon  begins  to  detach  itself  and  seek  the 
bottom  of  the  vessel,  the  supernatant  liquid  remaining  tolerably  clear. 
The  coloring  matter  will  be  dissolved  in  the  course  of  a  few  hours; 
the  fibrin,  if  any  were  contained  in  the  spot,  remaining  attached  to 
the  stuff  as  a  soft-grayish  or  rosy -white  substance.  The  colored  liquid 
in  the  test-tube  may  now  be  subjected  to  various  tests;  but  one  or 
t^'o  very  simple  ones  are  all  that  is  necessary  to  establish  the  certain- 
ty of  the  presence  of  blood.  Supposing  the  liquid  to  hold  in  solution 
the  coloring  matter  of  the  blood  and  albumen,  the  effect  of  heat  car- 
ried gradually  to  the  boiling  point  is  to  coagulate  it  and  destroy  its 
^Kilor.  According  to  the  amount  of  albumen,  will  be  the  degree  of 
coagulation;  if  tlie  liquid  contain  merely  a  trace  of  it,  boiling  merely 
renders  it  opalescent.  But  the  alteration  of  color  is  peculiar  to  blood. 
It  changes  from  its  more  or  less  red  color  to  a  grayish -green  without 
a  trace  of  red,  the  upper  portion  of  the  liquid  acquiring,  also,  an  in- 
distinct yellow  tinge*  The  grayish  coagulated  portion  may  be  re- 
dissolved  with  potassa,  and  acquires  thereby  a  brownish-red  color  by 
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lefractedj  and  green  by  reflectedj  light  Another  important  test  for 
blood  is  the  absence  of  any  change  of  color  by  the  addition  of  ammo- 
nia, except  when  very  eoneentrated  or  added  in  large  quantity, 

These  tests  will  suffice  to  distinguish  the  colored  serum  of  the  blood 
from  any  stains  resembling  it  Thus,  the  red  soluble  dyes  or  staini^ 
from  the  juices  of  fruits  are  not  coagulated  by  heat,  nor  do  they  loae 
their  color  on  exposure  to  it,  but  the  red  color  is  changed  either  to  a 
crimson  or  to  a  gi'een,  sometimes  passing  through  a  violet  shade  by 
the  addition  of  ammonia. 

294.  Cliemical  tests ;  sodium  tungstate  test, —  The  sodium  tungstate 
test  for  blood  is  of  value  when  the  questionable  material  is  in  solu- 
tion,  or  in  the  urine,  or  in  stains  on  cloth  that  may  have  been  partly 
washed  out.  The  blood  is  extracted  from  the  cloth  with  some  60 
cubic  centimeters  of  water,  to  which  a  crystal  of  potassium  iodid  ha? 
been  added,  to  aid  in  the  extraction,  and  then  filtered*  The  clear  fil- 
trate is  strongly  acidulated  with  acetic  acid,  and  a  few  cubic  centi- 
meters of  saturated  solution  of  sodium  tungstate  (also  strongly  addo- 
lated  with  acetic  acid)  are  added.  If  the  solution  is  strongly  colored 
it  may  need  5  to  10  cubic  centimeters  of  the  sodium  tungstate*  The 
precipitate  which  is  obtained  is  then  filtered  off  and  tested  like  the 
dried  stains  for  hemin,  or  with  the  spectroscope.  If  the  sodium 
tungstate  gives  no  precipitate,  the  solution  is  to  be  boiled  and  allowed 
to  stand  for  forty-eight  hours,  and  then  any  slight  precipitate  collect- 
ed by  decanting  off  the  supernatant  liquid,  and  the  residue  tested  for 
blood. 

294a*  Guaiacnm  teat,—  The  guaiacum  test  is  a  valuable  prelimi* 
nary  test  if  there  is  plenty  of  material  to  be  examined*  If  tbe  test  i* 
negative,  blood  is  absent ;  and  if  the  test  is  positive,  we  can  only  say 
that  blood  may  be  present,  for  the  same  reaction  is  given  by  a  number 
of  other  substances.  With  blood  the  test  is  extremely  delicate,  delect- 
ing, according  to  Wormley,  one  part  in  five  thousand.  But  it  is  im- 
portant to  note  that  guaiacum  is  blued  by  a  number  of  substances, 
auch  as  gluten,  milk,  and  the  fresh  juice  of  various  roots  and  under- 
ground stems  (horse  radish,  colchienm,  carrot,  etc)  also  by  nitric 
acid,  chlorin,  the  clilorides  of  iron,  mercury,  copper,  and  gold,  the 
alkaline  hypochlorites,  and  a  mixture  of  hydrocyanic  acid  and  sul- 
phate of  copper.  Also  by  pus,  saliva,  and  mucus,  mixed  with  car* 
bolic  acid  or  creosote**^ 

Dr.  Taylor,  however,  remarks  that  the  fact  that  guaiacum  is  blued 
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bj  contact  with  these  substances  should  be  no  objection  to  the  test, 
for  blood  is  not  blued  by  guaiacum  alone.  It  is  only  after  the  addi- 
tion of  an  oxidizing  agent  that  the  blue  color  appears. 

The  teat  is  made  as  follows :  Two  portions  of  the  stained  material 
mre  taken,  and  each  moistened  with  a  few  drops  of  water.  To  one  of 
them  add  a  few  drops  of  a  freshly  prepared  tincture  of  guaiacum  and 
to  the  other  a  few  drops  of  fresh  solution  of  hydrogen  dioxid.  Neither 
mil  he  changed  in  color.  Then  to  tiie  first  specimen  add  a  few 
drops  of  tlie  hydrogen  dioxid  solutiouj  and  to  the  second  add  a  few 
drops  of  the  tincture  of  guaiacum.  Both  specimens  become  a  dis- 
tinct,  dark  blue,  and  it  is  evident  that  neither  reagent  alone  would 
have  produced  the  change  in  color*  In  instances  where  the  stain  is  on 
a  dark -colored  cloth,  on  which  the  blue  color  would  not  show,  add  the 
reagents,  and  afterwards  press  the  fabric  between  two  pads  of  white 
blotting  paper,  when  the  color  will  be  absorbed  by  the  paper.  A 
number  of  impressions  may  in  this  way  be  obtained,  and  the  reaction 
tendered  apparent 

mib*  Hemin  tcit* — ^The  formation  of  hemin  crystals  (Teich* 
mannas  test)  has  long  been  a  standard  for  the  medical  profession  and 
for  the  legal  profession*  The  crystals  are  characteristic  of  blood, 
wad  can  be  obtained  from  most  specimens  of  blood  stains.  If  the 
hetnGglobin  has  been  decomposed  by  high  temperatures,  prolonged 
expoeure  to  direct  sunlight  for  a  long  time,  or  by  a  few  chemicals, 
the  test  will  not  work»  It  has  the  great  advantage  that  it  require-^ 
but  I  single  thread  of  material  stained  by  blood  to  give  the  character 
istic  crystals. 

The  least  fragment  of  suspected  blood  is  placed  upon  a  microscope 
slide.  A  drop  of  water  and  a  crystal  of  salt  (sodium  chlorid)  are 
put  alongside  of  it,  and  the  three  covered  with  a  cover  glass,  heated^ 
and  the  water  evaporated.  Then  a  drop  or  two  of  glacial  acetic  acid 
is  allowed  to  run  under  the  cover  glass  and  the  preparation  again 
baated  till  bubbles  of  gas  come  off.  The  preparation  is  then  allowed 
lo  oool,  and  is  examined  under  the  microscope.  Among  the  fibers  of 
the  thread,  or  close  to  it,  are  seen  minute,  elongated,  rhombic  crystals, 
having  a  yellow  or  brownish  color*  The  crystals,  as  a  rule,  lie  inde- 
pendent of  each  other,  but  may  lie  in  pairs,  crossed.  They  are  wholly 
insoluble  in  water,  alcohol,  ether,  and  chloroformj  and  in  acetic,  phos- 
phoric, and  hydrochloric  acids ;  slightly  soluble  in  ammonia,  and  in 
dilate  sulphuric  or  nitric  acids.  Entirely  soluble  in  potassic  hydrate, 
to  whicli  they  give  a  green  color.  In  strong  sulphuric  and  in  fuming 
nitric  acids  they  are  soluble;  to  the  nitric  acid  they  give  a  brownish- 
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red  color*    In  chloriii  water  thej  become  diaintegrated  and  lose  tlieir 
ooloT,^* 

295.  Spectroscopic  tests, — The  spectroscopic  test  for  blood  is  also__ 
characteristic  of  bloody  the  only  disadvantage  being  that  more  appa^H 
ratus  is  necessary  for  its  performance.  On  the  other  hand  the  a!)* 
sorption  spectra  of  blood  and  its  products  is  as  free  from  error  in  iti  — 
diagnosis  as  any  test  that  we  have.  But  it  is  merely  a  test  for  bloo4f 
and  does  not  tell  us  from  what  animal  the  blood  came. 

If  the  blood  solution  be  placed  before  the  spectroscope  and  exam- 
ined, even  in  dilute  solutions,  it  is  seen  that  a  portion  of  the  red  end 
of  the  spectrum  as  well  as  a  much  larger  part  of  the  blue  end  is  ab- 
sorbed; but  the  most  striking  fact  is  the  presence  of  two  stronglj- 
marked  absorption  bands  lying  between  the  two  solar  line^  marker! 
*'d*'  and  "e."  Of  these  two  bands  the  one  towards  the  red  side,  soina- 
time-^  spoken  of  as  band  "a*'  is  the  thinnest,  but  the  most  intense;  and, 
in  extremely  dilute  solutions,  the  only  one  visible.  Its  middle  liC4 
a  little  to  the  blue  side  of  "d."  The  other  line,  called  '%"  is  much 
broader,  lies  a  little  to  the  red  side  of  '*e,*'  its  blueward  edge^  even  in 
moderately  dilute  solutions,  coming  close  up  to  that  line.  In  sola 
tions  one  centimeter  in  diameter  these  two  absorption  lines  may  be  ■ 
seen  when  the  solution  contains  one  gram  of  hemoglobin  in  ten  liters 
of  water.  In  the  concentrated  solutions  the  bands  fuse,  and  more 
and  more  of  the  light  is  absorbed,  till  the  only  rays  that  pass  through 
the  hemoglobin  solution  are  those  in  the  green  between  the  united 
bands  and  the  blue  which  has  been  largely  absorbed,  and  on  the  other 
side,  between  the  fused  *^a"  and  'T)"  bands  and  the  slowly  advancing 
absorption  of  the  red  end. 

If  the  hemoglobin  solution  be  reduced  by  the  action  of  a  few  drops 
of  ammonium  sulphid  or  of  an  alkaline  solution  of  ferrous  sulphate, 
kept  from  precipitation  by  the  presence  of  tartaric  acid,  the  spectmtn 
of  reduced  hemoglobin  as  distinguished  from  that  of  the  previous 
oxyhemoglobin  is  obtained.  The  spectrum  of  reduced  hemoglobin 
shows  a  single  band  in  the  place  of  the  two  characteristic  bands  of 
oxyhemoglobin.  This  single  band  is  fainter  than  the  two  bands  of 
the  previous  spectrum,  and  has  its  center  a  little  more  to  the  red.  The 
abi^orption  of  the  blue  end,  too,  is  much  less  than  in  tibe  oxyhemo- 
globin. Even  in  concentrated  solutions  some  light  comes  throiiiili 
the  interval  between  the  central  band  and  the  blue  end  absorptioiL 
There  are  some  coloring  matters  besides  hemoglobin  that  give  tm 

"  BiiehnpT      and     Si  moo,      Vircliow'i 
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abfiorption  bands  similar  to  oxyhemoglobin^  or  others  that  possibly 
give  an  absorption  spectrum  simulating  that  of  reduced  hemoglobin, 
but  if  the  typical  "a"  and  %"  lines  are  obtained  and  are  changed  on 
the  addition  of  a  reducing  agent  like  ammonium  sulphid  to  the  one 
of  reduced  hemoglobin,  there  can  be  no  question  but  that  the  solution 
examined  contains  hemoglobin.  Carbonic  acid  passed  into  the 
solution  of  hemoglobin  produces  a  further  change  in  the  appearance 
of  the  spectrum,  in  that  now  two  bands  similar  to  the  oxyhemoglobin 
bands  are  present,  but  they  are  darker,  narrower,  and  both  of  them 
displaced  a  little  to  the  blue. 

If  the  stain  is  not  a  fresh  one  the  spectroscope  may  show  the  ab- 
aorption  of  methemoglobin,  a  stable  form  of  oxyhemoglobin.  In  this 
case  there  appears  a  distinct  absorption  band  between  the  solar  lines 
*  V  and  "d"  and  considerable  absorption  of  the  two  ends  of  the  spec- 
trum, especially  at  the  blue  end.  In  still  older  stains,  where  the 
blood  has  been  more  or  less  decomposed  and  hematin  formed,  the 
stain  is  no  longer  soluble  in  water,  and  either  acid  or  alkali  must  be 
used  to  get  a  solution.  The  acetic  acid  solutions  give  a  spectrum 
similar  to  that  of  methemoglobin,  though  the  single  band  is  fainter 
and  broader.  The  ethereal  solution  of  this  acid  hematin  (Stoke's 
acid  hematin)  allows  the  passage  of  light  through  a  number  of  points 
in  the  blue  region  that,  in  the  simple  acid  solution,  is  all  absorbed. 
The  alkaline  solution  of  hematin  gives  an  absorption  spectrum  similar 
to  acid  hematin,  but  less  of  the  blue  end  is  absorbed  and  the  single 
band  is  moved  to  such  a  point  that  its  blueward  end  coincides  with 
the  solar  line  ^^d."  This  alkaline  hematin  solution,  like  the  hemo- 
globin solution,  changes  its  characteristics  on  being  treated  with  re- 
ducing agents.  When  ammonium  sulphid  is  added  to  thia  alkaline 
hematin  solution,  the  spectrum  is  very  much  like  that  of  the  two 
bands  of  oxyhemoglobin,  but  the  two  bands  are  moved  somewhat  to 
the  blue  end  of  the  spectrum.  If,  in  any  suspected  stain,  we  obtain 
this  change  from  the  single  band  of  alkaline  hematin  to  the  double 
band  of  reduced  hematin  by  the  action  of  a  reducing  agent,  the  pres- 
ence of  blood  can  not  be  questioned. 

If  there  is  only  a  minimum  quantity  of  blood  p^^ecent,  that  trace  of 
the  stain  should  be  put  upon  a  microscopic  slide  with  a  hollow  center, 
and  moistened  with  some  physiological  salt  solution  (%  per  cent), 
and  examined  with  a  microspectroscope.  When  the  spectrum  has 
been  identified  the  moisture  may  be  rotated  away  from  the  stain  and 
the  blood  corpuscles  examined  and  measured,  and  then  a  drop  of  re- 
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ducing  agent  added  to  the  ataiiij  if  ctesired,  and  the  reduced  hemo- 
globin spectrum  looked  for* 

Dr.  J.  G.  EjchardsoDj  of  Philadelphia,  who  has  investigated  most 
thoroughly  the  si^se  of  the  oorposclea  in  different  animals,  concludes 
that  it  is  posaihk  to  decide  with  certainty  whether  the  corpuscles  in 
a  suspected  fragment  of  hlood^^lot  belong  to  man  or  to  certain  of  the 
lower  animals.  This  can  be  done  only  by  very  high  powers  of  the 
microscope,  those  magnifying  from  1,200  to  1,800  diameters. 

Should  the  fragment  of  blood  clot  to  he  examined  be  very  small 
Dr,  Richardson  has  devised  the  following  ingenious  method  of  test- 
ing it: 

*Trocure  a  glass  slide,  with  a  circular  excavation  in  the  middle, 
called  by  dealers  a  ^concave  centre/  and  moisten  it  around  the  edges 
of  the  cavity  with  a  small  drop  of  diluted  glycerin.  Thoroughly  clean 
a  thin  glass  cover  about  Yg  of  an  inch  larger  than  the  excavation,  lay 
it  on  white  paper,  and  upon  it  place  the  tiniest  visible  fragment  of  a 
fj-eshly-dried  blood  clot  (this  fragment  wiU  weigh  from  one  twenty- 
five  thousandth  to  one  fifty*thousandth  of  a  grain).  Then,  with  a 
cataract-needle^  deposit  on  the  centre  of  the  cover,  near  your  blood 
spot,  a  drop  of  glycerin  about  the  size  of  this  period(.),  and  with  a 
dry  needle  gently  push  the  blood  to  the  brink  of  your  microscopic 
pond,  90  that  it  may  be  just  moistened  by  the  fluid.  Finally,  invert 
your  slide  upon  the  thin  glass  cover  in  such  a  manner  that  the  glyc- 
erined  edges  of  the  cavity  in  the  former  may  adhere  to  the  mBTpm 
of  the  latter,  and,  turning  the  slide  face  upwards,  transfer  it  to  the 
stage  of  the  microscope, 

'*By  this  method,  it  is  obvious,  we  obtain  an  extremely  minute 
quantity  of  strong  solution  of  hemoglobin,  whose  point  of  greatest 
density  (generally  in  the  centre  of  the  clot)  is  readily  discovered  un- 
der a  one-fourth-inch  objective,  and  tested  by  the  adjustment  of  the 
spectroscopic  eye-piece*  After  a  little  practice  it  will  be  found  quite 
|)ossible  to  modify  the  bands  by  the  addition  of  snlphuret  of  sodium 
solution,  as  advised  by  Preyer. 

'fin  cases  of  this  kind,  where  the  greatest  possible  economy  or  even 
parsimony  of  material  is  needful,  I  would  advise  the  following  mode 
of  procedure  for  proving  and  corroborating  your  proof  of  the  exist- 
ence  of  blood,  so  that  its  presence  in  a  stain  may  be  affirmed  with 
absolute  certainty : 

"From  a  suspected  blood  spot  upon  metal,  wood,  leather,  paper, 
muslin,  or  cloth^  scrape  with  a  fine,  sharp  knife  two  or  three  or  more 
minute  particles  of  the  reddish  substance,  causing  them  to  fall  near 
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the  middle  of  a  largBi,  thin  glass  cover.  Applj  in  close  proximity  to 
them  a  very  small  drop  of  %  per  cent  salt  aolutioa,  bring  the  parti- 
cles of  supposed  blood^ot  to  its  edge,  and  proceed  as  I  have  already 
directed. 

**After  thus  examining  the  spectrum  of  the  substance,  you  may 
generally,  by  rotating  the  stage,  cause  the  colored  fluid  to  partly  drain 
away  from  the  portion,  wherein,  under  favorable  circumstances, 
should  the  specimen  be  blood,  the  granular  white  blood  globules  be- 
come plainly  visible,  as  do  also  cell-walls  of  the  red  discs.  Among 
the  latter,  if  your  mental  and  physical  vision  is  keen  enough,  you 
can,  by  the  aid  of  a  onetwenty-fifth  immersion  lens  and  an  eye-piece 
ntierometar,  measure  a  series  of  corpuscles  accurately  enough  to  dis- 
criminate human  blood  from  tliat  of  an  ox,  pig,  horse,  or  sheep. 

"Lastly,  to  make  assurance  triply  sure,  lift  up  the  thin  glass  cover, 
wipe  off  the  tiny  drop  of  blood*solution  and  clot  you  have  been  exam- 
ining on  the  folded  edge  of  a  thin  piece  of  moistened  blotting-paper, 
kt  fall  upon  it  a  little  fresh  tincture  of  guaiacum,  and  then  a  drop  of 
osonijEed  ether,  which  will  at  once  strike  the  dark  blue  color  of  the 
guaiacum-test  for  blood. 

"In  this  way  I  have  actually  obtained  these  three  kinds  of  evi- 
d^ice — to  wit,  that  of  spectrum  analysis,  tJiat  of  the  microscope,  antl 
that  of  a  chemical  reaction — from  one  single  particle  of  blood,  which, 
judged  by  a  definite  standard  (see  Handbook  of  Medical  Microscopy, 
Pliila.,  1871,  p.  283)^  certainly  weighed  less  than  one  fifteen-thou- 
sandth, and  probably  less  than  one  twenty^five-thouaandth,  of  a 
grain," 

296,  Microscopic  test.—  To  determine  the  kind  of  animal  from 
which  the  blood  came,  research,  until  within  the  last  few  years,  has 
been  limited  to  the  microscopic  examination  of  the  blood,  and  the 
determination  of  tlie  character  and  size  of  the  red  blood  corpuscles. 
The  red  blood  corpuscles  of  birds,  fish,  and  reptiles  are  oval,  nucleated 
oelU;  those  of  the  camel  and  the  llama  are  oval  non-nucleated  discs^ 
and  those  of  all  other  mammais  are  circular,  biconcave  discs.  TIeuoe, 
en  the  shape  and  structure  of  tlie  cells  all  blood  except  that  of  mam* 
maLs,  and  some  of  them,  can  be  excluded.  The  differentiation  be- 
tween the  other  various  species  of  mammals  depends  upon  the  meas- 
nj^ment  of  the  size  of  the  cells*  Of  all  the  common  mammals  the 
red  blood  corpuscles  of  man  are  the  largest, — 1/3200  of  an  inch  in 
diameter.  The  monkey  comes  next, — 1/3400  of  an  inch;  and  next 
the  dog,^ — 1/3500  of  an  inch.  The  estimates  of  a  number  of  obsc^rv* 
ft  en — Gulliver,  Wormley,  Formad,  Ilichardson,  Schmidt,  Marson,  the 
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or  elongated  abape^  in  consequence  of  the  blood  having  been  thrown 
in  a  jet  from  the  dii^ided  veaaeL    Moreover,  in  practice  the  two  kincb 
of  blood  will  almost  always  be  mingled  together,  aa  it  is  diflScult  to 
conceive  a  wound  being  made  which  will  not  involve  both  seta  of  ve&* 
sels.     Dn  Taylor  makes  some  interesting  observations  on  the  form 
and  direction  of  spots  of  bloody  suggested  by  the  case  of  Beg.  v, 
Spicer:^^    *'At  the  top  of  the  stair,  and  at  the  height  of  4  or  5  feet 
above  the  level,  several  spots  of  blood  were  observed  upon  the  bride' 
wall,  which  was  white  washed.     The  spots  took  an  oblique  directioii 
from  above  downwards,  were  of  a  pale  red  color  at  the  upper  part, 
but  dark  red  below,  terminating  in  a  point  consisting  of  the  fibrin, 
and  the  greater  part  of  the  red  coloring  matter.    Their  form  and  reg- 
ularity proved  that  they  had  proceeded  from  a  small  artery,  and  that 
the  wounded  individual  could  not  have  been  very  distant  from  the 
wall  J  while  their  shining  lustre  rendered  it  probable  that  they  were 
of  recent  origin^  and  their  well-defined  termination  in  a  firm  roagti- 
lum  showed  that  they  had  proceeded  from  a  Ii\dng  blood  veaseL    The 
deceased  bad  died  from  fracture  of  the  skull  and  vertebral  eolunm, 
by  a  fall  from  the  top  stair;  one  branch  of  the  right  temporal  art^^rj 
was  found  divided,  and  this  wound  could  not  have  been  produced  bv 
the  fall.     It  was,  therefore,  evident  that  a  murderous  assault  ha<3 
been  made  upon  her  at  the  top  of  the  stairs ;  this  had  led  to  the  spirt- 
ing of  the  arterial  blood  on  the  brick.    The  height  at  which  the  spotj 
existed,  and  their  appearance,  proved  that  the  jet  of  blood  had  been 
from  above  do^vnwards;  thereby  rendering  it  probable  that  the  de- 
ceased was  standing  up,  or  that  her  head  was  raised  at  the  time  the 
wound  was  inflicted.     Further,  as  the  brick  with  the  spots  was  on 
the  left  hand  in  the  descent,  and  the  wounded  artery  was  on  the 
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right  side,  it  is  probable  that  the  deceased  was  face  to  face  with  her 
assailant  in  the  act  of  ascending  the  stairs,  and  that  she  was  killed  by 
being  precipitated  to  the  bottom."  ^^  It  has  been  supposed  that  men- 
strual blood  could  be  distinguished  from  other  kinds  by  the  absence  j 
of  fibrin;  but,  although  this  discharge  does  not  u3\ially  coagulate^  ttfl 
nevertheless  contains  fibrin  and  sometimes  in  very  appreciable  quan-  ~ 
tity.  Dr.  Franz  Simon  aayai  "There  can  be  little  doubt  that  there  ia  J 
£brin  in  the  menstrual  secretion;  its  determination  ia,  howevetrH 
usually  rendered  impossible  by  the  presence  of  a  large  amount  of  ~ 
mucua,  which  seems  to  deprive  the  blood  of  its  power  of  coagulat'^ 
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ing."  ^^  M.  Robin  has  given  as  characteristic  qualities  of  menstrual 
Uood,  that  it  contains,  besides  blood-disks,  epithelial  cells  and  globules 
of  mucus  (leucocytes)  f^  but  the  latter  elements  are  wanting  when- 
ever the  menstrual  flow  is  excessive,  and  in  such  cases,  therefore,  tlie 
liquid  presents  no  distinctive  characteristics. 

The  presence  of  fibrin  in  a  blood  stain  is  merely  corroborative 
proof  of  the  origin  of  the  spot,  but  does  not  indicate  with  any  cer- 
tainty that  the  stain  was  derived  from  the  blood  of  a  living  person ; 
nor,  on  the  other  hand,  does  its  absence  give  any  support  to  the  opin- 
ion that  it  was  derived  from  a  body  already  dead ;  since,  if  the  stain 
be  superficial,  it  may  yield  no  traces  of  fibrin,  even  though  it  came 
from  a  living  vessel ;  and  coagulation  in  a  dead  body  is  not  complete 
immediately  upon  the  extinction  of  life.  Hence,  if  the  physician  be 
mble  clearly  to  discover  the  traces  of  blood,  it  is  superfluous  to  inquire 
for  the  presence  of  flbrin ;  and,  on  the  other  hand,  this  element  of  the 
blood  could  hardly  be  detected  without  ample  proof  of  the  nature  of 
the  fluid  having  been  already  obtained  from  other  sources,  since  the 
quantity  required  would  be  considerable. 

If  the  stain  be  upon  linen  or  other  similar  stufiF,  it  should  be  cut 
out  and  suspended  by  a  thread  in  a  small  test-tube  containing  an 
amount  of  distilled  water  sufficient  fully  to  dissolve  the  stain;  the 
coloring  matter  of  the  blood  soon  begins  to  detach  itself  and  seek  the 
bottom  of  the  vessel,  the  supernatant  liquid  remaining  tolerably  clear. 
The  coloring  matter  will  be  dissolved  in  the  course  of  a  few  hours; 
the  fibrin,  if  any  were  contained  in  the  spot,  remaining  attached  to 
the  stuff  as  a  soft-grayish  or  rosy-white  substance.  The  colored  liquid 
in  the  test-tube  may  now  be  subjected  to  various  tests;  but  one  or 
two  very  simple  ones  are  all  that  is  necessary  to  establish  the  certain- 
ty of  the  presence  of  blood.  Supposing  the  liquid  to  hold  in  solution 
the  coloring  matter  of  the  blood  and  albumen,  the  effect  of  heat  car- 
ried gradually  to  the  boiling  point  is  to  coagulate  it  and  destroy  its 
color.  According  to  the  amount  of  albumen,  will  be  the  degree  of 
<!oagulation ;  if  the  liquid  contain  merely  a  trace  of  it,  boiling  merely 
renders  it  opalescent  But  the  alteration  of  color  is  peculiar  to  blood. 
It  changes  from  its  more  or  less  red  color  to  a  grayish-green  without 
m  trace  of  red,  the  upper  portion  of  the  liquid  acquiring,  also,  an  in- 
distinct yellow  tinge.  The  grayish  coagulated  portion  may  be  re- 
di«solved  with  potassa,  and  acquires  thereby  a  brownish-red  color  by 

■  Animal  Chcmiitry,    Syd.    Soc    ed.,       "Ann.  d'Hjg.,  2  ser.,  X.  421. 
338. 


UB 


PHYSICAL  mJURIES  BY  FOECK 


[|29f1 


And  that  may  be  determined  with  certaintj  in  many  cases.  But  tlie 
difficulties  ooaixected  with  the  measurement  of  the  red  blood  corpus* 
cles  in  vary  old  stains  is  such  that  the  test  has  been  considered  un- 
reliable by  a  number  of  eminent  anthoritiea;  Vibert,"  Wormleyj 
Mason,**  Ewell,*^  and  Chapman^  ^^  among  them.  Hence,  the  di§- 
tinction  by  this  method  between  the  different  species  of  mammalian 
blood  may  be  subject  to  question*  m 

297.  Biologic  teat— In  190O  Uhlenhut*^  introduced  a  new  bio-^ 
logic  test  which  has  taken  its  place  at  the  head  of  the  list  of  testa  for 
human  blood  and  the  differentiation  of  the  blood  of  different  ftiiimftLL 
It  is  based  upon  the  general  principles  that  the  animal  organism  gen- 
erates within  itself,  in  self  defense,  bodies  which  antagonize  or  neu- 
tralize injurious  substances  to  which  it  has  been  subjected.  The  prin- 
ciple ig  not  a  new  one,  but  has  been  long  established  in  medicine,  and 
this  new  test  is  merely  a  new  application  of  w^ell  known  facts.  The 
test  depends  upon  the  fact  that  when  die  product  of  one  animal  (in 
this  case,  human  blood  serimi)  is  injected  into  an  animal  of  another 
species  (a  rabbit) ^  in  the  course  of  time  the  blood  of  that  rabbit  has 
developed  in  it  a  product  which  will  precipitate  any  other  specimen 
of  hiunan  blood,  and,  under  the  proper  conditions,  will  not  precipi-  ^ 
tate  the  blood  of  any  other  auimaL  f 

The  test  is  carried  out  as  follows :  With  proper  surgical  care  there 
is  injected  into  the  peritoneal  cavity  of  a  rabbit  every  two  or  three 
days  for  five  or  six  times,  about  8  to  10  cubic  centimeters  of  human 
blood  serum,  which  may  most  conveniently  be  obtained  by  express- 
ing blood  from  a  recently  delivered  placenta,  and  keeping  it  aj^pda 
A  week  after  the  last  injection  into  the  rabbit  the  carotid  artari^ 
are  cut  and  the  blood  collected,  put  on  the  ice  and  kept  The  human* 
ixed  rabbit  serum  separates  clear  as  the  clot  contracts-  This  is  col 
lected  and  added  to  the  solution  of  the  stain  to  be  examined.  The 
stain  should  be  placed  in  distilled  water  or  physiological  salt  soludoQ 
and  shaken  till  the  color  of  the  solution  is  very  faintly  discemihle. 
(In  concentrated  solutions  the  precipitate  will  be  formed  with  blood 
serum  of  other  animals,  but  the  more  dilute  the  solution  and  tbe 
more  prompt  the  precipitate  the  greater  the  probability  that  the 
blood  is  human*)    Or,  if  the  stain  dissolves  easily  it  should  be  dilute 

"Vibert,  Nouv.  Diet,  de  MM.  et  de  "Chapman,    Med,    Jumptir^    3d  i4» 

Cbir.    Prnet.     p.    408,    and    Arch,    de  1903,  p.  BS. 

Fhyaiol.,  1882,  "  Ublenhtit,  Deut  Med.  WodieiNcbf. 

^Mftson,  Ann.  d^Hy^.,   1885,  642.  Feb.  7tb,  1001. 

**  EwelK     Medico- Legal    Joum.p    New 
York,  Sept.,  18M2. 
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till  th©  color  is  vorj  faint  Strube**  obtained  marked  reactions  when 
the  blood  to  be  examined  was  diluted  to  one  part  in  a  lliousand  of  salt 
aolutioiu  With  no  blood  other  than  the  homologous  did  he  get  a 
positive  test  in  a  dilution  greater  thaji  one  part  in  one  hundred.  To 
2  or  3  cubic  oentimeters  of  the  diluted  blood-stain  solntiooj  in  a  test- 
tube,  are  added  about  ten  drops  of  the  humanized  rabbit  serum.  If 
the  blood  atain  is  one  of  human  bloody  there  appears  a  precipitate  in 
the  solution  in  about  ten  minutes  which  is  complete  and  flocculent  in 
about  half  an  hour*  If  the  stain  is  from  the  blood  of  some  other  ani- 
mal there  maj  appear  a  precipitate  after  several  hours,  but  there 
will  be  no  prompt  appearance  of  the  precipitate,  as  with  human 
blood 

The  test  has  been  tried  under  many  varying  conditions  and  found 
werj  satisfactory.  Layton  oonsiders^^  that  in  dilutions  of  one  part 
Id  Gve  hundred  the  differentiation  from  all  species  of  animals,  even 
monkeys^  can  be  made*  NuttalP*  tested  forty-six  specimens  of  blood 
from  apes  and  found  that  certain  species  gave  a  precipitate  equal  to 
that  of  man,  but  that  other  species^  while  they  gave  precipitates,  did 
not  give  as  great  a  quantity.  Of  some  five  hundred  kinds  examined 
no  other  animars  blood  except  monkeys  gave  the  same  reaction.  The 
age  of  tJie  blood  stain  has  no  influence  on  the  test,  nor,  except  in  a 
%-ery  few  instance*,®*  does  th©  material  on  which  the  blood  is  depos- 
ited. 

The  test  has  been  accepted  by  several  of  the  European  govern- 
monts,^^  as  in  the  case  of  the  Kishineff  massacres  in  Knssia.  In  the 
United  States*  in  the  case  of  the  State  of  Delaware  v*  Elmer  Collins, 
acquitted  of  the  murder  of  his  wife  by  the  court  of  general  sessions^ 
Delaware,  on  March  25,  1903,  the  test  was  accepted  as  better  than 
Any  other,  but  not  free  from  reasonable  doubt.^®  In  the  case  of  the 
Commonwealth  of  Pennsylvania  v.  Becktel,  for  the  murder  of  her 


•Btmbe.  Deuta«K  med.  Woclieiischr*, 
Jos*  %  \mt. 

^iMjUm^  Amet.  Medicines,  June  6, 
1903. 

^Nuttall,  Journal  of  Hygiene,  Vol. 
Lp  Ko.  1,  \mi ;  Brit,  Med,  Jour^  Sept. 
14,  IS»01.  &Dd  April  5,  nm, 

*A  mnst  valuable  paper  oc  tliis 
^tMstioa,  from  the  for  en  si  e  point  of 
iri€w»  hf  Graham  i^tuitb  and  Sanger,  is 
to  be  found  in  the  Jouhl  of  Hygieiiej 
Veil.  111.,  No.  2,  1903. 

"  RuMky  Vrat4:^h.  IL,  3T|  ftn  article 
hf  P.  N*  DiatroptoflT. 

•The  following  report  of  the  case  fa 
givet]  in  the  New  York  Med.  Journ.  and 
Vol.  UL  Mud.  Jcft,  — 17, 


Phlla.  Med.  Joum.,  March    12th,   1904, 

hy  Dr*  Robin,  the  phyaicSan  who  made 
the  blood  exnmination: 

On  the  morning  of  April  12,  1902,  a 
wonian,  the  wife  of  a  young  farmer, 
Elmer  Collins,  residing  near  Laurel, 
Del.,  waa  found  murdered  in  th*j  barn. 
She  waa  lying  on  her  ri^ht  side^  with 
the  faec  Bomewhat  buried  m  the  ground, 
and  with  one  foot  projecting  over  the 
dooriitlL  Her  *kull  wns  fractured  in 
the  occipital  and  parietal  r^rions,  and 
the  throat  cut  bt^low  the  cricoid  carti- 
lage, two  attempts  at  cutting  having 
been  made,  and  the  wound  eonceiilpd  by 
a  fascinator  which  wai  tied  around  the 
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daughter^  the  test  was  accepted  as  authoritative  in  spite  of  the  argu- 
ments of  the  defense  that  the  test  is  still  in  its  infancy  and  not  yet 


iie<*k.      l*he  husband  was  accused  of  the 

crime,  and  a p (scared  aa  the  defendant 
in  the  case. 

The  trial,  which  was  the  moat  ex* 
tetiaive  ever  held  in  the  Did  court  house 
at  Georgetown,  presented  many  dra- 
matic fiittialions^  psychological  studiea, 
and  pointa  of  medicolegal  interest; 
but,  as  the  defendant  wa»  acquitted  on 
the  ground  of  a  "reasonable  doubt,"  a 
discuBaion  of  the  more  interesting 
medico-legal  points  brought  out  in  this 
caue  would  not  be  justifiable,  now  that 
he  is  legally  ao  innotsnt  man. 

Tlie  theory  of  the  state  was  that  the 
woman  was  murdered  in  the  eorncrih 
and  then  dragged  to  the  adjoining  bam. 
Evidence  in  support  of  this  thoory  con- 
sisted in  the  blood-stained  floor  and 
part  of  the  partition  in  the  com  crib, 
the  presence  of  raveling  from  her  dreas 
beneath  a  projecting  nail  on  the  door- 
sill  of  the  barn,  the  ends  of  the  threads 
pointing  inward  and  the  position  of  the 
twoman  with  her  instep  resting  over  the 
doors  ill.  The  defense  was  forced  to  ad- 
mit Ibis  theory  to  he  correct,  only  as- 
serting that  somebody  other  than  the 
husband  committed  the  deed.  In  view 
of  this  admisdon,  and  in  view  of  the 
fact  thnt  the  presence  of  blood  in  the 
eorncrih  was  not  accounted  for  by  the 
lie  fend  ant,  who  stated  that  he  had  not 
seen  that  blood  there  before,  we  are 
justified  in  assuming  that  the  theory  of 
tlie  state,  at  least  as  to  the  place  where 
the  murder  was  committed,  was  sub- 
Htiintiully  correct.  This  theory  was 
loundtd  on  the  presence  in  the  eorncrih 
of  supposed  human  blood,  the  idcntifl- 
(TAtJQn  of  which  wiis  miide  by  the  writer » 

Several  pieces  of  board,  chicken  ma- 
nure, and  chips  of  wood  spotted  with 
what  leaked  like  hi  nod,  were  submitted 
to  me  for  examination.  No  indications 
were  furnished  as  to  the  place  or  places 
from  which  these  objects  were  obtained. 
Only  alter  the  examination  waa  com- 
plete and  the  results  communicated  to 
the  attorney  general,  did  the  writer 
learn  that  some  of  the  pieces  were  taken 
from  the  flooring  and  partition  of  the 
corner  ib,  others  from  the  chicken 
house,  the  chicken  manure  from  the 
garden}  and  again  others  from  the 
stable. 

The   follmviiig   te'it!*   were  made; 

L  The  nature  of  the  stains  was  de- 


termined by  the  gtisiaeum  and  hemln 
tests.  As  th^e  are  well  known^  tJTer« 
would  be  no  need  of  describing  either 
of  tbera,  were  it  not  tbat  a  slight  but 
useful  modi&cation  in  the  technique  of 
the  guaiacum  test  was  introduced  by 
the  writer.  The  te»t  ms  modiSed  is  ■« 
follows: 

The  alcoholic  solution  of  guamcum  is 
freshly  prepared  by  dropping  a  few 
pieces  of  the  gum  into  a  beaker  con- 
taining  some  U5  per  cent  aleohoL  fa 
about  five  or  ten  minutee  the  atcoho! 
will  have  dissolved  enough  of  the  gum 
for  the  purpose.  A  good -sued  piece  of 
white  Alter  paper  ia  tb^i  moistened 
with  the  solution.  A  drop  or  twg  of 
distil  ted  water  is  placed  over  the  suf- 
pected  stain »  and  gently  rubbed  by 
means  of  a  platinum  ne«U«*  A  loop- 
ful  of  the  solution  of  the  stain  is  then 
placed  on  the  guaiac  filter  paper^  and 
turpentine  that  has  been  a^rmt^  for 
thirty  minutes  poured  over  the  result^ 
ing  spot.  In  the  presence  of  the  sHght- 
est  trace  of  blood,  the  spot  formed  by 
the  suspected  solution  will  gradually 
turn  blue.  By  the  use  of  the  filut 
paper,  the  reaction  is  rendered  disliiK't 
and  unmistakable,  and,  us  has  bcrn 
shown  in  this  case,  can  be  demonstrated 
t^  a  jury  much  more  satisfactorily  ihaii 
by  the  ordinary  metboda,  A  number  of 
other  substances  which  oiddizie  ^gmt- 
iacum  were  tried  with  this  melli*id/kjL 
in  no  instance  could  the  rejiction  be 
mistaken  for  the  charaelerislic  spot 
resulting  from  blo<KL  In  the  case  of 
iron  and  other  oxidizers  the  blue  tpot 
appears  at  onee  and  gradually  fades, 
whilst  in  the  ca&e  of  blood  the  spot 
turns  blue  slowly  and  persists.  More 
over,  other  oxidizers  tim  the  gujviarjm 
blue  before  the  addition  of  turpenttac. 
I  am  convinced  by  the  results  af  ci- 
peri  men  Is  that  the  guaiacum  t«*t,  |ier 
formed  as  outlined  above,  is  a^  deUcnte 
and  certain  as  any  test  for  blood. 

2.  Microscopical  examination,  Thii 
examination  was  made  in  the  mn%\ 
manner.  The  most  satisfactory  lars^ 
btruum  was  found  to  be  Eanvi«r» 
iodized  serum  (potassium  iodi4  £ 
parts;  saturated  ws*tery  soltitjon  of 
iodin.  100  parts).  The  rcuson  for  this 
preference  is  that  the  iodin  §ittfi* 
stareh  und  vi^e table  celk  as  wrll  a 
spores  of  molds   which  may   clmrly  ri- 
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esiablislied.    It  was  on  other  evidence  that  the  prisoner  was  a^*quitted 
on  January  26,  1904, 


•emble  blood  eorpuflcle^.  The  measure^ 
fDeot  of  red  blood  corpUJideB  in  verf 
oM  ftUini  h  not  saUsfuctory,  The  en- 
tsxw  disintegration  of  the  dot  and  the 
separation  of  intfividual  corpuaeJes  in 
iiri9dent  numbers  for  accurate  reaulta 
are  difficult  and  »oinctJnie&  impossible. 
Th*  eot^UBCies,  when  separated  out,  are 
not  fixed  and  stationnry,  and  the  slight- 
est movement  prevents  n  ecu  rate 
meaaurament.  Beaides,  for  mcdico- 
leigm)  purposea^  the  adverse  opinion  an 
t4>  the  value  of  the  method,  expressed 
hy  Buch  «fminent  auihoritiea  a^  Vib4?rtf 
Worm  ley*  Ma^on,  Ewell,  and  Chapman  ^ 
eompletely  underminefi  the  medico- 
li|^I  itatua  of  thia  method.  The  only 
real  value  of  the  microsoopieat  examina- 
llon  of  the  blood  is  in  di&tinguiahine 
mammwlian  from  avian  blood,  and  in 
miT  oiae  the  microaeope  enabled  us  to 
exdndc  with  absolute  certainty  some 
Mood  stains  which  were  made  by  bird*a 
bhiod»  thti*  iiidientin*?  that  the  murder 
was  not  eummitted  in  the  chicken  houses 
aa  was  at   tin^t  ^iisi peeled. 

3.  The  biological  or  serum  test.  To 
npply  this  test  three  rabbits  were 
tf^^^ted  with  human  bTood  obtained 
from  the  pla cents.  Several  physicians 
fPtrv  supplied  with  sterile,  wide- mouth 
boitS»,  and  instrueled  to  slip  in  the 
plaoenial  end  of  the  cord  as  aoon  an 
wvi'red,  and  allow  the  blood  to  run  into 
tha  bottle.  Uaually  from  half  an 
ounce  to  two  ounces  of  blo«id  were  ob- 
tained each  time.  The  bottles  were 
plaoid  in  the  refrif^erator,  and  the 
scTtua  drawn  off  on  t)ie  following  day. 
At  irat,  5  c.  c.  of  the  serum  were  tn- 
jected  into  each  animal.  Three  daya 
later  S  e.  c.  were  injcrted,  followed  by 
10  CL  e  fl^e  daye  later,  and  this  dose 
wma  repeated  until  six  injections  had 
besfi  inade  altogether^  On  two  oo- 
emmaoB  the  blood  which  had  been  kept 
in  tba  refrigerator  for  a  week  was  used 
witlMnEt  any  ill  results.  Except  for  a 
all^t  elevstion  of  the  temperature  and 
«  general  inditposition  following  the 
first  two  injections,  the  animals  showed 
Qo  bad  eff^t  from  the  treatment.  At 
the  expiration  of  one  week  after  the 
last  injection,  one  of  the  rabbits  was 
b2ed  to  death  by  severing  the  jugulars^ 
and  about  25  c.  c.  of  blood  olitalned  in 
m  mall  Erlenmeyer  flask.  Tha  blood 
iirttid   rafiidly  and   firmly,  and   about 


15  e,  e.  of  perfectly  clear  serum  were 
obtained  on  the  following  day.  Thia 
serum  was  tested  on  human  blood,  but 
no  specific  reaction  waa  obtained.  The 
mixture  of  the  solution  of  blood  and 
antiserum  remained  perfectly  clear  for 
ten  hours,  when  a  b light  cloudiness  ap- 
peared. Quite  flVBcouraged  by  tbeae 
unlooketl  for  results,  I  wrote  to  Dr, 
Patek  and  Dr.  Bennet,  who  had  em- 
ployed this  method  in  a  medico- l^al 
case  with  satisfactory  results.  These 
gentlemen  could  not  explain  my  failure, 
and  atnt  me  about  2  c.  c.  of  anti- 
i$erum  which  they  had  obtained 
a  month  previously.  This  anti* 
serum  I  tested  on  human  bfood  and 
obtained  a  marked  specific  retiction  in 
two  hours.  An  inquiry  directed  to  Pro- 
f lessor  Flexner  elicited  the  reply  that  he 
could  offer  no  explanation  for  my  fail- 
ure. Fearing  that  perhaps  the  amount 
of  blood  injected  was  not  ftufficient  to 
produce  a  strong  iintiserum^  1  injected 
into  one  of  the  remaining  rabbita  two 
more  doses,  10  c.  c,  each,  of  placental 
blood,  at  intervals  of  five  days.  Ten 
days  after  the  last  injection  l"  opened 
the  right  femoral  artery  between  tw*i 
loosely  held  ligatures,  and  by  means  of 
a  small  glas^s  cannula  obtain(!d  about 
5  c  c  of  blood.  The  ve«sel  was  then 
ligated  and  the  wound  closed.  No  ill 
results  followed  this  operation.  The 
serura  obtained  from  this  rabbit's  blood 
was  tested  as  before,  and  fmind  to  pos- 
sess  marked  precipitating  properties, 
giving  the  specific  reaction  with  liumtin 
blood,  highly  diluted,  within  thirty 
minutes.  This  antiserum  was  used  for 
the  medicolegal  test  according  to  the 
following  method:  Onedrachm  long 
homeopathic  vials  were  obtained.  A 
portion  of  each  blood  stain  was  scraped 
off  into  an  Erlenmeyer  flask,  and  nor- 
mal salt  solution  added.  The  flaak  was 
agitated  nt  frdjucnt  intervals  until  the 
solution  became  perceptibly  colored. 
It  was  then  filtered  twice  and  enougK 
salt  solution  added  to  the  filtrate  to 
make  the  red  tint  barely  perceptible. 
The  viala  were  then  filled,  leaving  just 
room  enough  tor  the  antiserum,  of 
which  two  drops  were  added  to  each  vial. 
The  viaJs  were  stoppered  and  placed  in 
the  incubator  nt  37*  C.  At  tJie  end  of 
every  five  minutes  for  thirty  minutes, 
and  every  half  hour  for  two  houra,  the 
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jnixtures  of  blood  and  arti  serum  were 
itiHpeeted  by  transmitted  light  and 
aguinsl.  a  black  backgroutid.  If  no  re- 
oction  was  obtaiiiciu  within  that  time 
the  reaulta  were  oonaidered  negative. 
The  following  Btains  were  tested; 

1.  Stain  on  an  ear  of  com,  atain  mix 
monthB  old. 

2.  Stain  on  a  krge  piece  of  boiird, 
mixed  with  Band  and  dirt,  stain  six 
months  old. 

3.  Stain  on  a  small  square  pie<»  of 
board,   length   of  time   unkno^vn. 

4.  Cliieken   manure* 

5.  Stain  on  a  pteoe  of  rough  board. 

6.  Stain  on  a  hoe,  mixed  with  tuitd 
Wid  lime, 

7*  Stain  on  a  chip  of  bark. 
B.  Stain  on  a  block  of  wood. 
9»  Fresh   human  blood. 

10.  Humiin  blood  on  filter  paper, 
several  weeks  old. 

11.  Freuh  chicken  blood  on  filter 
paper, 

12.  Catfs  blood  on  paper,  stain  two 
weeks  old, 

13.  Horae-B  blood  serum,  several 
weeks  old. 

14.  Rabbit's  blood  on  filter  paper. 

15.  Stain  on  quilt  with  which  the 
murdered  woman  was  covered,  stain  six 
months  old. 

Nob.  1,  2,  5,  9,  10,  and  15,  showed  a 
distinct  clouding  within  thirty  minutes, 
the  precipitate  gradually  subsiding  to 
the  bottom.  All  other  solutions  re- 
mained perfectly  clear  for  twelve  hours, 
when  a  slight  clouding  appeared.  The 
testa  were  repeated  with  another 
portion  of  rabbit's  aerum,  obtained 
several  days  later,  from  the  left  femoral 
artery  of  the  iame  rabbit,  with  identi- 
cal results.  The  objects  Noa.  1,  2,  and 
fi,  as  was  subsequently  learned^  were 
obtained  from  the  corncrlhj  Nos.  3,  7, 
6,  from  the  chicken  house,  and  the 
manure  from  a  tomato  patch  in  the 
garden.  (The  microscopical  examina- 
tion of  stain  3  showed  nucleated  red 
corpuscles. } 

These  findings  formed  the  basis  for 
the  theory  that  the  woman  was  killed 
in  the  comer ib,  and  then  removed  to  the 
barn, — a  theory  which  seemed  to  be  sup- 
ported by  other  evidence.  It  is  thus 
seen  that  by  means  of  the  serum  test 
all  blood  stains  which  we  had  reaaon  to 
believe  were  not  made  by  human  blood 
were  excluded  with  a  degree  of  certain- 
ty not  attainable  by  any  other  known 
jnethod.  On  the  witncM  stand  1  made 
the  statement  that  this  new  test  was 
iuperior  to  any  other  for  the    identifi- 


cation of  human  blood,  and  If   poflitivtj 
rendered   the   presence   of  human  bloa4'1 
highly  probable.       I  was  not  willing  to  J 
state  that  the  presence  of  human  bToodJ 
was  established  '* beyond    a    T«uonahlt| 
doubt/*  for  the  reason  that  thla  was  difI 
first   ejcperience    with    the   t^t,   and   1 1 
did  not  feel  that  I  wsa  ready  to  mssumcJ 
the  moral    responsibility,     I    felt  eooft^J 
dent,   however,   that,   a.1]    things    beh 
equal,     this    test    furnished    more    re-l 
liable  evidence  of  the  pre^nce  of  humaa  1 
blood   than   could    have    been    attainedj 
from  the  most  ejuict    mcasureraenta   of] 
corpuscles.      As  to  the  latter  the  warm- 1 
est  advocates  of    the    method    claimed  I 
only   a   ^^consistency     with     a    theory  * 
From  a  perusal  of  the  ntther  voluminous 
literature    and    my    own     experiment*^ 
I   am   now   convinced     of     the    spectre 
nature    of    the    serum    teat.     Whaievi-r 
discrepaiicies  may  be  discovered  in  the 
observation  of  various  authors,  they  can 
well  hp  ascribed  to  faulty  technique.   In 
thiB   teat,  a  a   in   the   Widal    test,    both 
dilution  and  time  should  be  taken  into 
consideration.       Given   a   high  dilution 
(a  barely  perceptible  tint  to  the    solu- 
tion)  and  a  short  time   (half    an    hour 
to  two  hours ) ,  the  appearance    of  dU- 
tinct   clouding     is    conclusive    eviden«i* 
that  the  blood  is  homologous   with  that 
used  in  the  ImmunizaHon,       The  lower 
the  dilution  and  the  longer  the  time  n^ 
quired  to  produce  the  specific  reaction, 
the  less   likelihood    is    there    that    the 
blood  is  that  sought.     Under  these  cir- 
cumatances  the  serum  test  should  be  »e^ 
corded   the  same  position    in    foraiile 
medicine  as  that  given  to  other  expert 
evidence  ausceptihle  of  scientific  demon 
at  ration. 

The  court  was  willing  to  accept  the 
new  serum  test  as  superior  to  the  older 
method  of  measuring  the  corpuadeii, 
and  the  jury  was  charged  accord  ing^. 
The  defense  waa  alf^o  willing  to  accept 
the  new  test  as  reliable,  being  guided,  I 
believe,  by  the  opinion  of  the  autbori- 
ties  whom  they  consulted, 
Cfmctusiotm. 

1.  Human  blood  can  be  distingniiM 
from  that  of  other  animals,  e^ecept,  pi^ 
haps,  monkeys,  by  means  of  antiserum. 

2.  Antiserum  may  be  obtained  by  im^ 
munlzing  rabbits  against  human  hlood. 

3.  For  immunisation  it  i$  most  con- 
venient to  employ  the  blood  obtamed 
from  a  humtm  placenta,  which  can  te 
aecured  aaepticatly  without  much  di^- 
culty. 

4.  From  six  to  eight  injections.  8  to 
10    c    c.    eachi    ahonld     be     made    at 


». 
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inteiTmls  of  from  three  to  ftft  dm,  and 
tbm  ■emm  aeeured  mi  least  a  week  after 
the  last  injeetion. 

5.  At  the  end  of  the  immnnisatioii 
period  it  is  well  to  test  the  potencj  of 
the  antiserum  b^  seearing  a  small 
ooantitj  of  the  blood  from  the  Teln  of 
Um   ear   or   anj   of    the    deep-seated 


6.  To  obtain  the  serum  from  rabbits 
for  testing  purposes  it  is  not  neeessaiy 
to  sacrifice  the  animal,  as  snflleient 
•emm  ean  be  seeored  from  any  of  the 
large  ▼cins  or  arteries^  the  Isnoral 
*   "      the 


7.  Oare  should  be  taken  to  baye  all 
solutions  perfectly  clear  and  the  blood 
sufficiently  dilute.  The  antiserum 
should  be  used  pure. 

8.  Control  tests  from  different 
domestic  animals  should  invariably  be 
made. 

0.  With  all  the  precautions  obserred, 
a  distinct  clouding  within  thirty 
minutes,  snd  a  precipitate  within  two 
hours,  IB  certam  evidence  that  the 
blood  is  human. 

10.  In  medico-legal  cases  the  tests 
should  be  repeated  at  least  twice,  so  as 
to  ezdttde  any  possibility  of  error. 


\ 


S9S*  Ag!efitfl  causing  bum  a. 

290.  CliLBfijfJeatioti  according  to  Beveritf, 

300.  Danger  from  burns;   extent. 
SOOa.  Co  Hi  plications. 
300h.  Burn  scars. 

301.  Causes  of  death. 

302.  Post  mortem  eicaminatioti  ^  Jooal  leslotnau 
302h,.  Lntema)  lesiouB. 
302b.  Other  causes  of  devth. 

303.  Duration  of  iife  after  fat&l  burni, 

304.  Poflt-tnortem  bunt«;   first  degree;  reddening 
304a,  Second  desgree;  vesication, 
304b.  Third  dt^gree;  cachar, 
304c,  Fourth  degree  and  more  fleveire;  carbonixatlomi 

«{05.  Time  for  combustion  of  bodj* 

306.  Identity  of  charred  body^ 

307.  Spontaneous  combustion. 

308.  bpoutaneous  ignitabiiil^. 

309.  Increased  combustibility. 

298.  Agents  oaiuiiig  bnm8. —  A  bum  is  the  result  of  the  action  of 
heat  upon  the  body.  The  heat  may  be  brought  in  contact  with  the 
body  either  by  a  hot,  solid  substance,  such  as  a  red-hot  iron  or  a  burn- 
ing brand,  by  hot  liquids  or  molten  metals,  or  by  highly  heated  gases, 
such  as  steam.  Certain  substances  by  their  chemical  action  are  also 
distinctly  caustic,  and  have  results  which  are  oonaideied  alao  as 
bums ;  and  here,  too,  are  classed  the  results  of  friction  on  the  body 
in  what  are  called  'T)ru8h  bums." 

Heated  solids  produce  distinctly  circumscribed  bums  which  show 
the  portion  of  the  body  that  was  in  contact  with  the  heated  substanoe. 
The  burn  may  be  severe  or  slight,  depending  upon  the  temperatare 
of  the  body  and  the  length  of  time  that  it  is  in  contact  with  tiie  flesh 
Solids  that  are  burning  give  a  central  area  similar  to  that  of  the  hot 
solid,  and,  in  addition,  a  surrounding  zone  of  less  boming,  which  is 
not  so  sharply  defined,  and  in  which  the  hairs  on  the  akin,  if  exposed, 
are  singed.  Portions  of  the  body  which  are  protected  by  dothing 
held  firmly  to  the  skin,  as  in  the  region  of  the  belt  or  the  garters,  ars 
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usually  protected  from  the  action  of  flames.  Liquids  give  a  more 
diffused  area  of  burning,  and  a  comparatively  mild  degree  of  burn. 
There  is  no  singeing  of  the  hair  in  the  vicinity.  Such  hot  liquid 
bums  are  popularly  called  scalds.  Bums  from  gas  in  the  state  of 
combustion  or  flame  produce  the  most  severe  burns,  with  combustion 
of  the  tissues  of  the  body.  Bums  by  solid  caustics  are  similar  to 
those  by  hot  solids,  though  no  high  temperature  is  needed  for  the 
action  of  the  caustic  Liquid  caustics  produce  bums  similar  to  those 
of  hot  liquids,  but  differ  in  that  their  line  of  action  may  be  much 
more  limited ;  for  a  single  drop  of  sulphuric  acid,  for  instance,  run- 
ning over  the  skin  will  cause  a  distinct  burn,  while  a  single  drop  of 
boiling  water  running  over  the  skin  would  soon  become  cooled  off 
and  lose  its  effect  Brush  bums  are  such  as  follow  after  friction 
from  a  rope,  for  instance,  running  through  the  hands,  and  such 
bums  are  sharply  limited  to  the  area  over  which  the  rope  ran. 

299.  Classification  according  to  severity. — According  to  their  grav- 
ity burns  have  been  classified  by  Dupuytrens  as  follows : 

Ist  degree:  Eeddening  of  the  skin,  without  the  formation  of  blis- 
ters. 

2d  degree :  Formation  of  blisters,  which  contain  clear  or  sometimes 
opaque  serum  of  a  yellowish  color,  at  times  tinged  with  blood. 

3rd  d^ree :  Destruction  of  the  external  surface  of  the  skin.  The 
portion  which  has  lost  its  vitality  is  seen  in  the  form  of  an  eschar 
which  is  soft  and  yellow  if  made  by  a  hot  liquid,  but  hard  and  brown 
or  black  if  made  by  a  heated  solid,  or  burnt  with  flame.  Surround- 
ing this  there  is  usually  an  area  burnt  to  the  first  or  second  degree. 

4th  degree:  Disorganization  of  the  whole  thickness  of  the  skin. 
These  bums  differ  from  the  third-degree  bums  <mly  by  the  greater 
thickness  of  the  sloughs. 

5th  d^ree :  Not  only  the  skin,  but  also  the  subcutaneous  cellular 
tiflsne  and  a  portion  of  the  muscles,  are  destroyed.  The  injury  is 
grmver  than  the  preceding  form,  though  the  external  appearances  are 
not  strikingly  different 

6th  degree :  Complete  carbonization  of  the  burned  part 

800.  Sanger  from  bums;  extent. —  The  danger  from  burns  is  pro- 
portional rather  to  the  extent  of  surface  involved  than  to  the  dej)tli 
of  the  bum.  Bums  of  the  first  degree,  covering  two  thirds  of  tho 
body  surface,  are  rarely  recovered  from.  Bums  of  the  second  dcj- 
gree,  or  any  of  the  severer  degrees,  involving  one  third  of  tlio  bo<ly, 
are  almost  always  fatal.  Though  Maschka  reports  the  cnso  of  a  man 
who,  while  drunk,  had  whisky  poured  over  him  and  lighted.     Mure 
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than  one  half  of  his  body  was  burnt,  and  yet  he  recovered,  tJbou^ 
with  scars  such  that  he  had  to  walk  all  bent  up.  Children  se^n  es- 
Ijecially  susceptible  to  the  effect  of  burns.  Vibert  describes  the  caie 
of  an  infant  thirteen  days  old  that  received  a  burn  which  covered 
an  area  4  by  6  centimeters  on  the  abdomen^  and  involved  only  the 
superficial  portion  of  the  skin,  in  which  the  infant  died  on  the  sixth 
day.  Adults,  aleoj  at  times  show  a  marked  idioayncrasy  to  bums. 
Vibert  also  quotes*  the  case  of  a  man  twenty-nine  years  old  who,  bj 
an  explosion  of  gas,  was  burned  superficially  on  the  face  and  hands; 
the  epidermis  was  detached  only  in  a  few  limited  areas.  The  luan 
died  on  the  twentieth  day,  and  showed  well-marked  internal  lesions 
due  to  the  bums* 

300a*  Gomplieatioiis* —  Burns  which  are  not  immediately  fatal  may, 
in  the  course  of  their  healing,  develop  symptoms  due  to  the  infection 
of  the  open  surface,  or  to  embolism  from  tlie  coagulated  blood  in  the 
vicinitj  of  the  burn,  or  to  some  of  the  rarer  complications,  such  as 
ulcers  of  the  duodenum.  If  the  bum  involves  the  mouth,  as  in  barm 
by  gasesj  ulceration  and  edema  of  the  pharynx  and  larynx  may  be 
very  important  complications. 

300b*  Bum  scars. — In  the  cases  where  death  does  not  follow  bumB 
the  resulting  scars  may  he  very  disfiguring  or  even  disabling  frotn 
their  vast  extent  and  marked  contraction,  as  in  the  case  just  noted 
from  Maschka.  Burns  of  the  first  and  second  degrees  produce  merely 
pigmentation  scars.  Bums  of  the  third  degree  leave  scars  that  are 
on  the  level  of  the  akin,  white  and  shiny.  Burns  of  the  fourth  de- 
gree leave  characteristic  sunken  scars,  irregular  in  shape,  radiatinf^ 
and  puckered.  Burns  of  the  fifth  and  sixth  degrees  show  the  loss  of 
tissue. 

30L  Cansea  of  death. — The  cause  of  death  after  bums  is  de^ 
pendent  upon  several  factors.  In  many  cases  where  the  person  is 
caught  in  a  burning  room,  death  is  due  to  asphyxia  from  the  ga^ei 
inhaled  rather  than  to  the  burn  itself.^*  Shock  is  often  a  very  im- 
portant element,  especially  in  cases  where  death  is  immediata  In 
many  cases  there  is  an  absorption  of  the  products  of  tlie  bum  from 
the  burnt  surface.  There  are  alterations  in  the  blood,  due  to  the 
heat,  which  are  very  detrimental ;  and  the  function  of  the  skin  is  de- 
creased, due  to  its  destruction.     In  addition  to  these  factors  there  is 
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'Vibert,  PrfteiB  de  MM.  L%. 

'^Cwper  (Ger*  Leichenfiff.  2te  Hund. 
Cftiei  St  and  90)  di^BCtihtis  the  post- 
mortem examinations  of  two  children 
wbo  perished  in  a  room  that  had  been 


aet  on  fire.  In  them  the  tTiaeh«a  was 
filled  with  frothy  mucus  in  which  par- 
ticleii  of  soot  could  be  f^xtgntxed  m»ilj- 
It  is  probablp,  therefore,  that  the  m 
mcHliate  «^uae  of  d^th  w&s  suffoeaiioB. 
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ft  eoDgestion  of  the  iBteraal  orgatis,  and  often  a  distinct  nephritis, 
with  even  blood*stained  urine. 

S02.  Post-mortem  ezEmination;  local  leaions. — The  post-mortem  ex- 
amination of  the  local  lesion  in  the  first  degree  bums  may  be  entirely 
negEtive^  because  the  reddening  of  the  skin  disappears  after  death; 
tbeie  may,  however,  be  a  bran-like  desquamation  of  the  skin.  Those 
of  the  second  degree  will  show  the  characteristic  blebs,  which  should 
be  distinguished  from  the  blebs  due  to  disease,  and  show  the  eschar 
on  the  area  burnt  In  bums  of  the  sixth  degree,  where  there  has 
been  carbonization  of  the  tissues,  the  charred  area  may  have  been  so 
eracked  in  the  burning  as  to  simulate  an  incised  wound  of  the  part. 
Bodies  that  have  been  exposed  entirely  to  the  flames,  and  have  been 
more  or  less  carbonized,  show  contractures  of  the  muscles  so  that  the 
body  maj  assume  the  attitude  of  a  **boxer,"  The  retraction  of  the 
akin  around  the  mouth  eposes  the  lips  and  the  teeth.  Later  the 
itkin  bursts,  and  possibly  the  deeper  tissues,  opening  the  abdomen, 
thorax,  or  even  the  skull  by  one  or  both  layers  of  bone.  The  exposed 
vifiDen  are  shriveled  or  charred.  The  last  viscera  to  be  affected  are 
the  pregnant  uterus,  and  the  bladder  filled  with  urine.  The  bones 
even  become  calcined,  and  are  liable  to  fall  to  pieces  rather  than  to 
fraetnre. 

302a.  Internal  lesions. —  The  internal  lesions  in  the  very  acute 
eaaeii  are  usually  negative.  If  the  person  has  lived  several  days 
tbere  may  be  congestion  of  the  internal  viscera,  cloudy  swelling  of  the 
kidneys,  hyperemia  of  the  meninges,  often  edema  of  the  brain,  ec* 
eh^inoe^  in  the  serous  and  mucous  membranes,  with  ulceration  of 
the  duodenum.  If  the  person  has  lived  longer,  there  is  advanced 
ffttty  and  granular  degeneration  of  the  internal  organs,  and  often 
bypostatic  or  embolic  pneumonia,  or  a  broncho-pneumoniaj  due  to  the 
irritation  of  the  bronchi  from  the  hot  air.  There  may  be  sepsis  from 
tliG  wound  infection  or  venous  thrombosis  from  the  thickened  blood. 

802b.  Other  cautcs  of  death,—  The  examination  of  the  body  of  a 
per^u  who  has  been  burned  to  death  should  always  include  a  search 
for  other  causes  of  death*  A  case  is  reported  in  Henke's  Zeitschrift 
in  which  two  old  people  were  found  burned  in  their  houi§e;  the  fact 
of  their  having  been  previously  stunned,  if  not  killed,  by  blows  upon 
the  head,  was  ascertained  by  the  existence  of  fractures  of  the  skull, 
nsder  which  coagulated  blood  was  found  effused  upon  the  dura 
ntftten  The  criminal  was  not  discovered  for  a  long  time,  but  the  cir- 
eamstonoea  of  the  murder  were  betrayed  by  an  associate*  A  singular 
circnmstance  was  observed  in  this  case,  viz,,  that,  although  the  bodies 
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were  both  almost  destiojed  bj  fire,  that  portion  of  the  head  by  whh 
the  murder  v^as  revealed  had  been  spared.^    Dn  Wyman,  in  his  evi- 
dence  in  the  Webster  case,  stated  that  '*Bome  of  the  fragments  of  the 
bones  of  the  skull  (of  Dr<  Parkraan)  had  the  appearance  of  having 
been  broken  previous  to  calcination,  or  being  burned  with  fira    Ctl 
cinatioBj'^  he  remarked,  ^'removes  the  animal  matter  which  gives  to 
bone  its  tenacity ;  before  this  is  removed,  it  breaks  with  sharp  angle%. 
and  13  more  likely  to  splinter.     Common  surgical  experience  showg 
this.    After  calcination^  the  bone  is  more  likely  to  cmmble."  * 

In  an  interesting  case  of  assassination,  related  by  Casper,  the  pres- 
ence of  contused  wounds  and  extravasated  blood  upon  the  forehead  ar.d 
face  of  an  aged  woman,  and  vesications  from  burning  upon  some  por- 
tions of  the  body,  gave  indubitable  evidence  of  violence  during  life. 
Here  the  criminal  confessed  that  he  had  struck  his  victim  in  the  fa^  e 
wdth  his  fist  and  a  paving  stone,  by  which  she  was  rendered  sen^les^; 
Init,  with  a  strange  refinement,  would  not  acknowlediit*  that  he  had  (f*^ 
siguedly  set  fire  to  the  apartment  in  which  the  half-consumed  bodt 
was  found.'* 

303.  Duration  of  life  after  fatal  bums. — Mr*  Ericbsen  found**  *iit 
of  fifty  fat^l  cases  from  burns  there  died: — 


During  the  first  four  dnys*  21 

Froin  the  fourth   to  the  eigbtli  dny,  6 

In  the  second  week,  8 

"      third        "  2 

*'      fourth     **  2 

'*      fifth         •*  4 

*'      sixth        •*  1 


304.  Post-mortem  burnB;  first  degree ;  reddening, — Burns  made  npoo 
the  dead  body,  if  of  the  slighter  degrees^  are  distinct  from  those  mide 
on  the  living  body.  Burns  of  the  first  degree  can  not  be  prodiK'^'l 
on  the  dead  body,  because  there  can  be  no  inflammatory  reddeniisg. 
Even  the  redness  of  the  first  degree  bums  produced  during  life  dis- 
appears after  death. 

304a.  Second  degree;  veaication. —  Likewise  bums  of  the  second  de- 
gree cannot,  under  ordinary  circumstanceB,  be  produced  on  the  dejid 
body.  In  some  cases  there  may  result  blebs  filled  with  gas.  Bleb* 
containing  serum  were  neva-  obtained  by  Casper  or  Hofmann  In 


"Henke's  Zeitsehrift,   1844,  p.  284,  see  a  paper  by  M,  Tmrdtea^  Ann.  ^*Br 

*Bemi»'s  Report  of  the  Webster  case,  gifene,  Jan,  1860»  p.   124. 

Boston,  1850.  **  .T.  E.  Erich»en^a  Science  and  Art  «l 

*Gencht      Leichon5ff,       sup.       Istea  Sargery,  1878,  ¥oL  L^  p.  220. 

Hunderti     Fall.    90.    On    this    lubject 
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mnmaMieouB  bodies,  however,  where  the  tissues  are  full  of  transudate 
fluid,  bums  after  death  may  produce  blebs  full  of  a  clear,  watery 
liquid,  but  not  the  serum  of  ante-mortem  bums. 

Orfila  says  that  vesication  manifestly  denotes  that  the  bum  was 
made  during  life.  According  to  Devergie,  if  boiling  water  or  a  red- 
hot  iron  be  applied  to  the  skin  of  a  person,  ten  minutes  after  death, 
neither  redness  nor  vesication  will  be  produced ;  and  it  is  not  possi- 
ble to  mistake  a  bum  made  after  death  for  one  which  was  made  be- 
fore it  Dr.  Christison  made  six  experiments,  with  a  view  of  satis- 
fying himself  as  to  the  distinction.  He  says  that  it  is  evident  from 
these  that  the  application  of  heat,  even  a  few  minutes  after  death, 
causes  no  effects  which  can  be  mistaken  for  those  induced  by  the  vital 
reaction.  In  one  case,  in  which  a  young  man  lay  in  a  hopeless  state 
of  coma  from  poisoning  with  laudanum,  a  hot  iron  was  held  on  the 
outside  of  the  hip-joint,  and  half  an  hour  after  death,  a  red-hot  poker 
was  applied  to  three  places  on  the  inside  of  the  arm.  It  is  stated  that 
vesications  were  formed  in  both  instances,  those  made  during  life 
contained  serum,  and  those  formed  after  death  air.  Dr.  Taylor  says 
that  he  has  performed  many  experiments  on  the  bodies  of  infants, 
eighteen  and  twenty  hours  after  death,  both  with  boiling  water  and 
heated  solids ;  but  that  in  no  case  did  he  observe  any  kind  of  vesica- 
tion to  follow  at  that  period.  The  skin  became  shriveled,  and  was 
partly  destroyed  by  the  heat,  but  no  blisters  were  produced.  Dr. 
Casper  made  four  experiments  with  the  same  result  It  is  stated, 
however,  by  MM.  T^uret  and  Champouillon,  and  also  by  Dr.  Wright, 
of  Birmingham,  that  serous  blisters  may  be  produced  after  death,  in 
anasaroous  subjects.  In  M.  Leuret's  experiment,  the  blister  con- 
tained an  abundance  of  reddish-colored  serum.  In  those  of  the  other 
two  observers,  the  serum  was  not  tinged  with  blood.  In  one  of  Cas- 
per*8  experiments,  however,  a  flame  was  held  close  to  the  dropsical 
scrotum  of  a  dead  body ;  the  skin  nearest  the  flame  shriveled  up  and 
acquired  a  shining  silver-gray  surface,  but  no  blister  was  raised.  We 
think,  however,  it  may  be  fairly  objected  to  this  and  the  preceding 
experiments  of  Casper,  alluded  to,  that  the  degree  of  heat  employed 
was  much  beyond  that  necessary  to  produce  vesication.  In  two  of  the 
other  three  experiments,  cotton  wadding  soaked  in  turpentine  was 
placed  in  contact  with  the  skin  and  lighted.  In  one  case  it  was  al- 
lowed to  burn  four  minutes,  in  the  other  three  and  a  half.  In  the 
third  experiment,  the  flame  of  an  oil  lamp  was  held  three  minutes  in 
contact  with  the  back  of  the  foot  In  each  case  the  skin  was  super- 
ficially roasted.    The  result  might,  perhaps,  have  been  different  had 
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a  less  intense  heat  been  employed.  Casper  also  alludes  to  a  fact  of 
gome  importanoe  in  this  connection.  He  says  that  it  Ls  a  oommanr 
practice  to  drop  burning  sealing-wax  upon  the  pit  of  the  stomad 
immediately  after  death,  with  the  hope  of  reviving  the  defunct^  but' 
that  in  the  large  number  of  bodies  he  has  seen,  in  which  this  uninten- 
tional experiment  had  been  performed,  not  one  presented  a  traee  oj 
vesication  in  consequence.  It  may  thereforej  we  think,  be  fairlyi 
inferred  that,  with  perhaps  the  exception  of  anasarcoua  bodies,  th< 
presence  of  ^vesications  upon  the  skin  may  be  looked  upon  as  a  sure 
indication  of  the  burn  having  been  made  during  life,  or  immediately 
after,  while  the  body  is  still  possessed  of  a  certain  degree  of  organic 
vitality.  Their  absence,  however,  will  be  no  evidence  that  the  burns 
were  not  made  upon  the  living  person,  since  it  is  very  possible  thdt  ■ 
only  the  more  serious  results  of  burning  may  be  found.  There  iSpV 
however,  another  sign  of  burning  during  life  which  cannot  be  simu 
lated  upon  the  dead  body,  viz.,  the  congested  and  inflamed  state  of 
the  skin  around  the  blister  or  the  burn,  which  is  indicated  by  a  red 
line  which  gradually  merges  into  the  color  of  the  surrounding  skin. 
This  red  border  remains  after  death,  and  experiments  made  by  Drs. 
Christ ison  and  Taylor  prove  that  it  cannot  be  produced  by  the  appli- 
cation of  heat  to  the  dead  body.  The  same  may  be  said  also  of  the 
rod  and  granulated  appearance  of  the  true  skin  under  the  blisters. 

The  only  experiments  which  appear  to  throw  doubt  upon  the  cor- 
rectness of  these  conclusions  are  those  of  Drs.  Maschka*^  and  Graff* 
The  first  of  these  gentlemen  found,  in  his  experiments  upon  the  dead 
body,  that  when  the  flame  was  brought  in  contact  with  the  skin,  blis- 
ters were  formed  of  various  sizes,  from  that  of  a  pea  to  that  of  an 
apple,  within  the  space  of  one  minute*  These  burst  with  a  noise  and 
discharged  serum.  No  redness,  however,  was  observed  under  or 
around  these  vesications  until  the  denuded  surface  had  been  some 
time  in  contact  with  the  ain  The  applieation  of  boiling  water 
produced  the  same  result  When  the  heat  was  maintained,  the  fu^ 
ther  changes  could  not  be  distinguished  from  such  as  would  ha^-e 
been  caused  upon  a  living  person*  Dr*  Graff,  whose  object  in  his  ex- 
periments was  to  ascertain  the  length  of  time  required  to  consuint? 
a  head  to  a  degree  similar  to  that  in  which  this  portion  of  the  U»df 
of  the  murdered  Countess  of  Gorlitz  was  found,  laid  the  emaciated 
body  of  a  person  aged  about  fifty  years  upon  a  table  in  such  a  man* 
ner  that  the  head  hung  over  one  end  of  it    A  vessel  containing  alwj- 


•CRnatott'a  Jahresberieht,    fttr    1852,       •  VierUjlirachr.    f.    d,     praM.  Beilk^ 
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hoi  was  placed  between  5  and  6  Incbea  below  it>  and  the  spirit  set  on 
fire.  Tbe  integuments  of  the  head  were  oonsmned  in  about  half  an 
hour,  and  J  at  the  distance  of  from  10  to  15  inches  from  the  burning 
parts,  white  vesica t ions  were  formed^  some  of  which  bad  a  moist  and 
red  base,  and  a  pale-red  areola  around  them.  Accident  furnished  Dr. 
Taylor  with  evidence  of  the  same  nature,  '*A  man  was  accidentally 
drowned;  his  body  was  imined lately  taken  from  the  water,  and  soon 
afterwards  placed  in  a  warm  bath"— within  ten  minutea  after  ap- 
parent death.  The  water  was  so  hot  that  portions  of  the  cuticle  came 
off  when  his  body  was  removed,  for  it  was  found  impossible  to  resus- 
citate him.  On  an  inspection  of  the  body,  over  a  considerable  portion 
of  the  skin,  especially  of  the  extremities,  there  were  several  vesicles 
filled  with  bloody  senim.  There  was  bo  anasarca  here  to  account 
for  their  production ;  and  the  fact  of  their  occurrence  appears  to  bear 
out  the  view  of  Dr.  Wright,  that  the  production  of  a  serous  blister  on 
the  dead  body  depends  upon  the  amount  of  organic  life  remaining  in 
the  body.  The  man  was  pulseless  and,  to  all  appearance,  dead  when 
placed  in  the  hot  bath ;  hence  the  effects  of  hot  liquids  on  the  living 
and  tbe  recently  dead  body  are  proved  by  this  case  to  be  very  similar. 

These  experiments  are  directly  in  conflict  with  those  before  enu- 
merated, and  although  the  weight  of  authority  and  of  facts  is  opposed 
to  the  possibility  of  the  production  of  vesications  after  death,  which 
can  be  mistaken  for  those  which  result  from  the  application  of  heat 
daring  life,  yet,  aa  these  experiments  seem  to  prove  the  contrary,  the 
question  still  reniaina  open,  except,  perhaps,  when  the  comparison 
Ilea  between  the  effects  of  burns  upon  the  living  body  and  upon  one 
in  which  life  has  been  extinct  for  a  considerable  length  of  time.  In 
such  a  case  we  do  not  think  it  would  be  difficult  to  show  important 
means  of  distinction,  depending  upon  the  absence  of  vital  reaction. 

WHb.  Third  de^ee;  eichar,— Burns  of  the  third  degree,  before 
death,  are  covered  by  a  hard^  bark4ike  tissue,  due  to  the  coagulation 
of  the  blood  in  tbe  capillaries  during  life.  Such  dense,  bark-like 
esdiaia  are  not  formed  after  death,  except,  possibly,  in  areas  where 
them  ia  a  hypostatic  congestion  of  the  tissues. 

Prof.  W*  Hoffmann  claims  that,  by  means  of  the  microscope,  burns 
of  the  skin,  of  the  third  order,  originating  before  death,  may  be  dis- 
tinguished from  those  inflicted  post-mortemJ 

A  piece  of  the  leathery  skin  is  cut  out  and  held  up  to  the  light; 


*HofinAiiii,  Jourtj,  PaychoL  Med.,  Vol, 
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when,  if  the  burning  took  place  before  death,  the  apparently  uniform 
brownish-red  color  resolves  itself  into  an  exceedingly  fine  net- work  of 
capillariesj  of  a  rusty  color  tTaversing  the  dried  eorium.  This  is 
made  clearer  by  a  pocket  microscope.  The  injection  ia  as  oomplete 
as  if  produced  artificially.  This  observation  is  confirmed  by  the 
microscope  by  showing  the  capillaries  of  the  corium  through  almoit 
its  entire  extent,  fuli  of  dried,  rusty-brown  blood. 

The  existence  of  this  condition  here  described  proves  that^  at  the 
time  of  the  burning  or  scalding,  the  capillaries  must  have  been  full 
of  blood;  the  body  mustj  therefore,  have  been  alive.  In  bodies  in 
which  the  bums  were  of  post-mortem  origin,  the  author  has  neve? 
found  a  trace  of  injection  of  the  dried  corium,  the  capillaries  of 
which,  under  the  microscope,  were  seen  to  be  empty;  in  the  sub- 
cutaneous cellular  tissue  the  vessels  are  almost  emply,  but  t  few 
larger  brandies  contain  a  small  amount  of  dried  blood,  M 

304c.  Pourth  degfree  and  more  severe ;  carhonization. — Bums  of  the  V 
fourth  and  higher  degrees  are  not  characteristic^  but  if  they  aiB  ex- 
tensive Hofmann  considers  them  in  all  probability  post-mortem.  M 

305,  Time  for  combuBtion  of  body. —  The  time  taken  for  the  de-  " 
struction  of  the  body  by  fire  depends  a  good  deal  upon  the  kind  of 
fire  the  body  is  exposed  to  and  the  size  of  the  body.  In  the  cremating 
furnaces  carbonization  takes  place  in  a  few  minutes,  but  complete' 
incineration  ia  not  present  for  an  hour  and  a  half  to  two  hour^ 
Usually  in  burned  buildings  the  bodies  are  found  charred,  not  com- 
pletely destroyed.     The  time  taken  for  the  destruction  of  the  body 

of  the  new-born  infant  was  discussed  in  connection  witJi  infimticidp.^* 

306,  Identity  of  charred  body. —  The  identity  of  a  charred  body  ii 
often  very  difficult  because  of  the  destruction  of  the  surface  of  tit' 
body,  and  the  marked  shrinking  which  takes  place  in  the  body,  under 
the  action  of  the  fire.  The  body  may  shrivel  to  one  half  its  origijial 
size,  so  that  the  body  of  an  adult  appears  no  larger  than  that  of  a 
child  of  ten*  Some  of  the  axillary  or  public  hairs  may  remain  to 
give  an  estimate  that  the  person  was  over  puber^,  and^  in  case  the 
external  genitals  are  destroyed,  the  uterus  may  remain  to  identify 
the  sex 

307,  Spontaneoni  combostion. — "Formerly  it  was  believed  that^  in 
certain  conditions^  the  body  of  a  living  person  could  take  fire  and  bt 
consumed,  either  spontaneously,  without  accidental  caude^  or  oo 
contact  with  a  burning  body^  or  of  a  very  small  quantity  of  combufl^ 
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dble  material.  That  opijiion  reated  od  some  fifty  published  cases*^ 
It  waa  thought  that  the  bodj  became  combustible  through  prolonged 
use  of  alooholy  ending  with  the  impregnation  of  all  the  tissues ;  or  else 
it  was  admitted  that  during  life  gases  were  developed.  Cases  were 
even  cited  where  spontaneous  combustion  was  limited  to  a  very  small 
area  of  the  body :  as  a  thumb,  for  example, 

*'That  theory  was  overthrown  in  1850  by  the  experimenta  and 
troJj  scientific  work  undertaken  in  connection  with  a  celebrated 
trial,^ — that  of  the  Countess  of  GoerlitE.*  The  experts,  among  whom 
were  Liebig  and  Bischoff,  demonstrated  that  the  proportion  of  water 
which  the  human  body  contained  (75  to  80  per  cent)  did  not  allow 
of  apontaneoua  combustion  nor  of  burning  without  oombustibles*  All 
the  iavmnts  joined  in  the  opinion,  and  to-day,  except  for  a  very  fe%v 
doctors,  who  make  special  reservations,  no  one  longer  believes  in 
apontaiieona  combustion/'^  ^ 

Ogston,  however,^*  considers  that  there  is  increased  eombustibilitj 
of  the  body,  under  special  conditions.  He  divides  the  cases  given  in 
support  of  the  theory  of  spontaneous  combustion  into  two  classes, 
the  cases  in  the  first  of  which  are  manifestly  false,  or  where  the 
statements  bear  absurdity  on  their  face.  With  them  he  groups  those 
that  may  justly  be  suspected,  until  fresh  arid  bettt^r  evidence  shall 
have  been  collcctod  to  prove  or  di^^prove  them* 

308*  Spontaneous  igmtability. —  The  cases  of  the  first  class,  which 

the  author  citee,  certainly  justify  him  in  calling  them  '"worthies:^ 

flata,"  although  they  furnish  %^ery  entertaining  reading.  An  hysterical 

girl  feels  a  sudden  burning  in  her  fingers,  and  sees  a  blue  flanit* 

hovering  about  them^  *H'isible  only  in  the  dark,"  which  cannot  bt^ 

ejctinguished  by  water.     A  blacksmith  has  a  similar  experience,     A 

1     man  sees  a  flash  of  fire  sei^e  on  his  shirt,  which  is  suddenly  redm^d 

Bto  ashes,  without  his  wristbands  being  touched  at  all;  he  cries  out, 

Vftnd  when  help  arrives  he  is  found  on  the  floor  surrounded  by  a  light 

Vflftme  (of  spirit,  spilt  over  his  clothes?)  which  disappears  as  his 

friends  approach,     A  man  lies  down  in  bed  with  his  clothes  on, 

mod  bums  spontaneously ;  his  *'whole  trunk"  and  thighs  are  said  to 

be  badlj  burnt — yet,  **remarkable  to  state,  at  the  places  where  his 
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■  See  TonrdA^i  article  on  CombnstfOTi  Pub*  ei  de  M^.     T^.,  IS50»  Un     t^rie, 
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IA0.  8d,  MM.  und   363. 
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clothes  were  completely  burnt,  the  body  waa  uninjured,  and  vu 
versa/* 

Most  of  the  cases  rest  upon  the  authority  of  the  person  injurel^' 
It  is  upon  this  class  alone  that  the  doctrine  of  apontaneoua  ignita- 
bility  rests* 

309.  Increased  combustibility. —  The  second  class  of  cases,  too 
truthful  in  their  narratives  to  be  disbelieved,  and  attested  by  so  many 
competent  observ^ers,  present  a  character  differing  much  from  tl^ 
fables  cited  above.  In  the  first  class,  many  of  the  patients  recovered; 
in  the  second  class,  the  subjects  all  died ;  and  not  only  &o,  but  were  all 
found  dead, — their  bodies,  their  clothes,  and  the  articles  in  their 
neighborhood  J  being  partially  or  entirely  destroyed  by  fire,  the  oulj 
remarkable  thing  about  tliem  being  that  ihe  bodies  were  burnt  and 
charred  out  of  all  proportion  to  the  destruction  of  the  neighboriog 
objects,  and  to  an  extent  ^^^hich  seems  incapable  of  being  accounted 
for  by  the  heat  of  the  burning  clothes  and  objects  in  the  vicinity. 
For  illustration,  several  specimens  of  cases  ar®  cited,  frc^n  wbieb 
only  one  is  here  presented,  as  follows: — 

^'On  the  14th  March,  1869,  my  father  and  I  were  requested  to 
examine  the  remains  of  Mrs.  Warrack,  or  Ross,  aged  sixty-six,  who 
resided  alone  in  a  house  near  the  bridge  of  Dee,  Aberdeen.  She  wai 
said  to  have  been  stout,  of  intemperate  habits,  and  her  son  stated  that 
he  had  left  her  at  10  a.  m,  on  the  14th,  in  her  usual  health.  She  was 
foimd  at  11  A,  M.  on  the  same  day,  lying  burnt  on  the  lower  stepa  of 
the  stair  of  her  house,  on  her  left  side.  The  house  was  pervaded  with 
a  disagreeable  smell,  but  liker  that  of  burning  straw  tban  of  bumiti^ 
animal  matter.  The  room  which  she  usually  inhabited,  the  door  af 
which  was  within  two  yards  of  the  place  where  she  lay,  had  the  sime 
smell;  the  chair  in  which  she  sat  stood  in  the  middle  of  the  room, 
its  back  almost  entirely  consumed,  and  its  arms  wholly  so,  Th 
seat  of  the  chair  showed  mere  traces  of  the  action  of  fire.  The  bed, 
about  two  feet  from  her  chair,  had  its  straw  mattress  slightly  burnt 
at  its  fore  part  The  wood-work  of  tbe  bed  and  the  curtains  were 
uninjured.  Her  chair  was  about  four  feet  from  the  fijeplacej  tn^l 
about  two  feet  from  an  uninjured  mahogany  table,  on  which  itoo<! 
an  empty  beer-bottle,  smelling  of  whisky.  Nothing  else  in  the  room 
was  touched  by  fire.  The  stairs  were  of  wood,  and  underneath,  and 
in  the  immediate  vicinity  of  where  she  lay,  they  were  charred  ta  the 
depth  of  a  quarter  of  an  inch.  The  perpend ieular  bars  of  the  hand- 
rails similarly  charred  beside  her  for  a  foot  up,  the  top  rail  and  tk 


P 


I  309] 


BURNS  AND  SCALDS. 


273 


t 


wall,  which  was  a  half  a  foot  from  the  hand-rail^  blackened  by 
amoke, 

*'The  condition  of  the  body,  however,  showed  that  the  fire  ha*l 
caused  the  greatest  alterations  in  it  The  hair  was  burnt  off^  the  soft 
parte  of  the  face  and  front  part  of  the  head  burnt  off,  the  bones  ex- 
poaed^  blackened,  and  calcined.  The  back  of  the  head,  the  neck,  and 
the  trunk  everywhere  converted  into  greasy  charcoal  to  the  doptli 
of  about  an  inch,  the  akin  totally  removed,  and  the  bones  of  the 
trunk  lying  bare,  blackened,  and  calcined, 

'The  front  wall  of  the  abdomen  totally  destroyed  and  wanting; 
the  intestines  burned  into  a  hard  and  blackened  mass;  the  liver 
converted  into  ashes  for  the  depth  of  an  inch,  but  retaining  its  shape, 
its  left  lobe  projecting  nine  inches  from  the  margins  of  the  ribs. 

"The  upper  limbs  distorted  ■  the  elbows  strongly  flexed,  and  every- 
where charred  to  a  great  depth,  the  bones,  however,  even  of  the 
fiiigters,  presenting  their  position.  The  right  thigh  had  its  deeper 
mtiscles  still  uncharred,  but  of  the  appearance  of  roasted  beef,  and 
very  dry;  the  skin  and  superficial  muscles  totally  burnt  away-  The 
right  leg  only  partially  attached  to  the  thigh,  and  entirely  converted 
into  a  soft,  black,  greasy,  and  shapeless  cinder,  through  which  the 
finger  could  be  pushed  with  easa  The  left  thigh  and  leg  in  a  condi 
don  similar  to  that  of  the  right  extremity,  but  atill  attached  to  ths 
foot,  which  was  a  charred  and  shrivelled  mass  similar  to  the  right 
foot    Not  a  vestige  of  clothing  remained  anywhere*" 

The  theory  of  spontaneous  combustion  in  ^e  living  body  is  un- 
tenable  in  the  present  state  of  our  knowledge  of  the  laws  of  oombus- 
tion.  It  does  not  follow,  however,  that  we  should  reject  as  unworthy 
of  belief  the  many  curious  cases  on  record. 
The  following  conclusions  may  be  accepted: 
Ist  That  the  bodies  of  habitual  drunkards,  particularly  if  oorpu- 
lanty  are  more  than  ordinarily  inflammable,  so  that  slight  accidents, 
madb  as  the  upsetting  of  a  lamp,  or  a  spark  from  a  pipe,  may  lead  to 
tiie  ignition  and  destruction  of  the  body. 

2A  That  in  these  cases  the  extent  and  gravity  of  the  bums  may  be 
out  of  proportion  to  the  apparent  exciting  cause.  It  has  been  noted 
in  these  caaes  that  the  combustion  of  the  body  may  be  almost  total, 
while  adjacent  objects,  such  as  furniture,  may  have  been  only  slightly 
or  not  at  all  injured.  Also  that  the  flame  is  usually  difficult  to  ex- 
tisg^ah.  That  women  are  more  frequently  the  victims  than  men, 
Tlie  deposit  of  a  peculiarly  fetid  soot  upon  the  surrounding  objects 
hMM  been  observed  in  most  instances  of  this  form  of  combustion. 


310*  Deg^e  of  heat  coEsistent  with  life* — The  degree  of  Leaf  th 
which  man  can  live  depends  a  great  deal  upon  the  conditions 
which  he  is  exposed.  Puddlers  in  iron  foundries  li^e  at  a  tempen- 
ture  of  136°  Fahrenheit,  for  eight  to  ten  hours  a  daj.  Enp- 
neers  and  stokers  live  at  a  temperature  of  150^  F.  In  TtirV 
ish  baths  the  temperature  of  the  dry  rooms  is  frequently  raised  to  tha 
boiling  point  of  water,  and  the  bathers  remain  in  the  roonijs  mthoiit 
having  their  own  temperature  raised  above  normal ;  and  instani:!^ 
of  "human  salamanders"  are  recorded^  where  men  have  sustained 
rcmarkahle  temperatures  for  short  periods  of  time*  Martinez,^  the 
French  salamander,  remained  in  an  oven  in  the  Gardens  of  Tivoli  far 
fourteen  minutes,  at  a  temperature  of  338*^  F.,  and  repeatedly  sUjed 
in  the  oven  when  the  temperature  was  above  250.°  Chanouni,^  the 
Russian  salamander,  used  to  enter  an  oven  with  a  leg  of  raw  mutton^ 
not  coming  out  until  the  meat  was  well  baked.  And  these  tentpert* 
tures  suem  to  have  been  borne  without  detriment. 

On  the  other  hand^  exposure  to  very  much  lower  temperatures  ^f 
the  suu^s  heat  frequently  cause  fatal  results*     Such  effects  usiittly      ' 
occur  in  those  who  are  engaged  in  some  laborious  outdoor  oociipatioii^  ■ 
hut  the  same  effects  may  he  found  after  exposure  to  artificial  beat 
Swift,*  in  his  ^^Observations  on  Exhaustion  from  the  Effects  of  HeaC 
states  that  eleven  patients  were  admitted  to  his  hospital  from  the 
laundry  of  one  of  the  principal  hotels  of  New  York,  and  several  wew 
brought  from  a  sugar  refinery,  where,  after  working  several  honn  J 
in  a  close  and  overheated  apartment,  they  fell   down   insensible.  H 
Upon  a  companion  of  the  symptoms  and  lesions  of  these  patients   ^ 
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*Brifrre  *lc  Eoijiftiont,  Du  Suicide  et       'Swift,  N.  Y.  Jour,   of 
de  la  Folie  Buicide,  Paris,  1865,  p,  276,    1S54. 
"  Lancet,  hondm,  1827-28,  p,  585, 
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and  those  who  had  become  exhausted  by  laboring  in  the  sun,  no 
distinction  could  be  found. 

811.  Heat  exhanition. —  The  cases  of  sunstroke  may  be  divided  ac- 
cording to  their  symptoms  into  two  classes :  heat  exhaustion  and  true 
sunstroke.  In  the  first  set  of  cases,  where  the  symptoms  appear 
after  prolonged  exposure,  when  combined  with  physical  exertion 
there  is  liable  to  be  extreme  prostration,  collapse,  and  restlessness. 
The  temperature  is  often  subnormal, — as  low  as  96°  or  96°  Fahren- 
heit The  condition  may  come  on  at  night  or  when  working  in  dose, 
confined  rooms. 

SIS.  Simstroke. —  The  true  sunstroke  cases  are  found  in  persons 
who,  while  working  hard,  are  exposed  to  the  intense  heat  of  the  sun. 
It  occurs  frequently  in  soldiers  on  the  march  and  to  laborers  in  the 
larger  cities.  The  patient  may  be  stricken  down  and  die  within  an 
hour,  with  symptoms  of  heart  failure,  dyspnea,  and  coma.  Death 
may  be  almost  instantaneous,  the  victims  falling  as  if  struck  on  tho 
head.  The  more  usual  form  comes  on  with  headache,  dizziness, 
nausea,  and  vomiting,  followed  by  insensibility  and  coma,  pulse 
rapid  and  full,  temperature  ranging  from  107°  to  110°  or  higher. 
The  fatal  termination  may  occur  within  twenty-four  or  forty-eight 
hours.  Recovery  may  be  complete,  but  often  there  remains  a  per- 
manent inabili^  to  bear  high  temperatures.  Such  persons  may 
become  very  uneasy  when  the  thermometer  reaches  80°  F.  in  the 
shade.  Loss  of  mental  concentration  and  failure  of  memory  are  also 
▼ery  constant  sequelse. 

818.  Fott-mortem  appearances.— The  post-mortem  appearances  are 
not  characteristic  In  some  cases  there  is  a  congestion  of  the  brain; 
but  in  four  cases  of  heat  exhaustion  examined  by  Pepper  ''the  brain 
exhibited  no  indications  of  congestion,  and  nothing,  in  fact,  of  an 
unusual  appearance."  Dr.  Pepper  was,  however,  struck  with  tho 
appearance  of  the  heart  In  all  four  subjects  it  was  pallid,  flaccid. 
And  softened,  while  the  other  muscles  of  the  body  were  florid  and 
firm.  The  lining  membrane  of  the  heart  and  of  the  large  blood 
vessels  was  of  a  very  dark,  almost  purple  color.  The  cavities  of  tho 
heart  contained  but  little  blood,  and  no  coagulum.  The  examinations 
were  made  from  six  to  eight  hours  after  death. 

Dr.  Wood  found,*  in  all  the  autopsies  made  by  him,  the  heart 
firmly  contracted,  especially  the  left  ventricle.    Some  previous  observ- 

•  Thermic  Fever,  or  Sunstroke,  l^  H.   Co.,   1872.     And    Philadelpliia    Medic;.1 
C    Wood,   Jr..   M.   D.,    Boylston   Prize   Times,  Aug.  6,  1876. 
ay.       Phila.,    J.    B.    Lippincott    & 
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era  (for  instance^  Levick,  Pennsjlraiiia  Hoapita]  Reporta,  186S, 
and  Pepper,  quoted  above)  had  noted  the  heart  as  being  soft  aod 
relaxed,  while  others  did  not  report  the  condition  of  the  organ.  Dr. 
Wood  accounts  for  the  difference  in  the  fact  that  in  none  of  his  cases 
waa  the  autopsy  mado  later  than  two  hours  after  deatL  In  Dr. 
Levit^k'a  cases  the  post-mortem  examinations  were  made  f?om  thi^ 
teen  to  thirty  hours  after  death ;  and  in  Prof.  Pepper's  cases  aix  t  > 
eight  hours  after  death  i  and,  besides,  all  his  patients  had  been  blej 
before  he  saw  them* 

"As  the  temperature  of  the  body  remains  above  100°  for  hoi 
it  is  evident  that  putrefactive  changes,  often  already  entered  u] 
before  demise^  must  go  on  very  rapidly,  and  that  probably  even  three 
or  four  hours  would  afford  sufficient  time  for  the  relaxation  of  o^m- 
menciog  decomposition  to  follow  the  heart  rigidity.  Moreover, 
direct  evidence  of  the  truth  of  this  is  not  wanting.  It  has  been  experi 
mentally  demonstrated  that  in  animals  rigidity  of  the  heart  i^ 
found  directly  after  death  from  excessive  heat,  but  ^at  in  a  few^ 
hours  it  disappears."* 

This  rigidity  of  the  heart  and  the  marked  rigor  mortis  whii 
oomes  on  at  an  early  period  after  death  from  sunstroke  is  f] 
eoagulatioit  of  myosiu* 

The  other  post-mortem  appearances  are  mostly  negative-  Cong^' 
don  of  the  brain  or  effusion  into  ventricles  is  uot  of  frequent  occur- 
renoe.  The  lungs,  however,  and  the  right  side  of  the  heart  tn^ 
found  gorged  with  dark,  fluid  blood. 

Dt,  Wood  has  not  observed  any  change  in  the  blood  microaeopie 
aUy^  but  the  ooagaUbili^  is  always  impaired  to  a  greater  or  h^ 

<8«e  lk»t««  JomrmX  of    Had,    Vii. 
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314.  D<^«t  of  ootd  «msietezit  wHh  lifft. 

31  ft,  fW -mortem  appeanmoet. 

317.  Frostbite, 

318.  OaoMi  of  death  from  oo)4 


314.  Bt^ree  of  cold  o<»niiftent  with  life,— Tba  degree  of  cold  t» 
which  a  person  can  be  exposed  and  live  yaries  to  a  great  extent  The 
Esidmofl  and  the  explorers  in  the  polar  regions  live  for  long  periods 
of  time  at  temperatures  of  40°  to  60°  F.  below  zero,  with- 
out  detriroent  And,  on  the  other  hand,  in  the  retreat  of  Bon 
Thaleb^  Januaij  ^-4,  1845^  Dr.  Schrimpton  Feports  that  General 
Lev&dseur  lost,  from  a  column  of  2,800  soldiers,  229  men  by  cold, 
when  the  temperature  was  but  ^°  V.  below  zero.^  Infants,  old 
people,  weaklings^  and  those  addicted  to  alcohol  regularly  are  more 
e&silj  affected  than  people  in  robust  health. 

315,  Symptoms. — ^In  persona  who  have  been  subjected  to  intense 
cold  there  is  a  primary  contraction  of  the  blood  vessels  in  the  akin, 
and  subsequently  a  congestion  of  the  internal  organs.  Later,  there 
is  probably  a  paralysis  of  the  cutaneous  blood  vessels,  with  a  revnl- 
sttm  of  the  blood  to  the  skin  again.     Hence,  there  is  at  first  a  pale- 

of  the  skin,  and  later  the  skin  assumes  a  livid  hue.     After  pro- 
aged  exposure  the  whole  body  becomes  benumbed,  the  respiration 
oppresaed,  and  the  head  heavy.     Blood  pressure  is  lowered,  the  red 
I  blood  corpuscles  are  destroyed,  and  nerve  activity  is  decreased.     Per* 
leeption  and  sensation  are  obtunded,  the  mind  wanders,  an  invincible 
llethaTfy  steals  over  the  senses,  the  limbs  become  paralyzed,  and  th« 
unfortunate  person,  overcome  with  drowsiness  and  exhaustion,  sinks 
down   into  apparent  death.      Unless  speedy  relief  is  afforded,  this 
conditioB  soon  merges  into  real  death.     According  to  Larray,  death  is 
pre<?eded  by  a  general  pallor,  stupor,  difficulty  of  speech,  dimness  of 
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flighty  and  sometimes  a  total  loss  of  these  fiinctioaa  In  the  retreat 
from  Moscow,  some  men,  he  says,  led  by  their  eomrades,  were  able 
to  march  for  a  considerable  time  in  this  condition.  But  their  limk 
80on  refused  to  support  them,  they  reeled  like  drunken  men,  and 
fell,  benumbed  and  lethargici  and  soon  expired  Almost  all  the  men 
who  perished  in  this  manner  were  fonnd  lying  with  their  faces  to  the 
ground 

3i6.  Fost-moitem  appearancea. —  After  death  the  body  is  fonnd 
frozen  and  the  cranial  sutures  are  separated.  The  skin  is  reddened ; 
not  strikingly  so,  but  distinctly  so  as  compared  with  the  blue  of  suf- 
focation; the  hairs  of  the  skin  are  on  end,  and  the  penis  and  serotnm 
retracted*  The  blood  is  nearly  always  lightly  clotted  but  beeomci 
fluid  as  the  body  thaws  out  It  is  found  in  large  quantiti^  in  the 
large  vessels  and  the  heart,  all  the  chambers  of  the  heart  being  filled 
with  blood.  Wichniewski^  constantly  found  ecchytDOses  in  the 
mucous  membranes  of  the  stomach*  After  the  body  is  thawed  out  rig€r 
mortis  may  persist,  according  to  Blosfeld  and  Bruecke,  though  it  is 
denied  by  others.  Decomposition  sets  in  early  after  thawing^  with 
rapid  imbibition  and  transudation  of  the  bloody  g^^^ing  marks  of  the 
blood  vessels  in  the  skin.'  Serous  effusion  into  the  ^'entricles  of  the 
brain  or  under  the  arachnoid  was  observed  by  Kellie  in  two  waea, 
and  in  three  out  of  six  cases  by  Blosfeld> 

S17.  Frostbite. —  In  cases  where  death  does  not  occur  directly  them 
may  be  signs  of  frostbite  of  the  ears,  nose,  and  extremities,  or  evBa 
gangrene  of  the  lungs.  Frostbite  of  the  extremities  has  been  diaai- 
fied  by  Pannenter  as  of  the  first,  second,  and  third  degrees,  eorre- 
aponding  to  the  degrees  of  bums, — first  degree  with  reddening  of  tbe 
fikir,  second  degree  with  vesication,  and  third  degree  with  destruc- 
tion of  the  deeper  tissues.  The  discoloration  and  signs  of  the  frost- 
bite, however,  do  not  appear  for  several  days  after  the  exposure. 

318.  Causes  of  death  from  cold. —  Cases  of  suicide  by  cold  are  very 
rare.  One  recent  Vienna  case  is  reported  by  Hofmann  of  a  wonian 
who  went  out  in  the  winter  in  her  bare  feet  Before  going  out  she 
had  taken  a  considerable  drink  of  cognac,  and  had  left  a  note  to  thoee 

*  Wictiniewi*ki       (¥iTChow*a      Jahres-  Strtencaeo.  Rev.  de  MM.  XAg.,  1?0S.  1u 

l>^Tichte,   1895,    T.,    460  >     found    hpmor-  14, 

rlia^c  Bpotfl  in   the  mucous  meinbrflne  '  Vibert.  TtMm  de  M§d.  lA^.^   4   f^ 

©f  the  stomach  of  forty  out    of    forty-  1896*  p.  2m. 

four  oosea  of  persons  where  death    hud  *  B*^k*»   Mr*i.   .Tout..  VoU  Tl..  p.  1^; 

beeE   due   m]Ay  to    <?old.     In    the    oth-  Henke^s  '/Mi^chnfi,   1R45»  p,  245,    Oi« 

er   inatflTif^fl   oif   ^00   iiutoT*!*i^^    that   he  hunrtrrd  l^ppnl    nutopRifft    m^de    m    tt»tJ 

had  p^rfonupd.   with   death   from  otlier  institute     for     instruetton     in     fofm^itl 

eaURrii  the  spotn  were  not  fovmd.       Hia  m^ticiue  in   the   Euasian   iiniverticj  tt 

work       h&s      been       oorrobonited       by  Kasan. 
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who  should  find  her.  When  found  her  feet  were  frozen  and  she  was 
insensible.  She  died  on  the  waj  to  the  hospital  Murder  by  cold  is 
more  common^  but  can,  of  course,  be  done  only  on  the  helpless,  as  in 
cases  of  newborn  infants.  Accidental  cases  of  death  by  cold  are  not 
frequent  in  the  temperate  latitudes.  The  duration  of  exposure  to 
cold  necessary  for  the  production  of  death  is  extremely  variable.'  At 
the  Paris  morgue,  where  the  temperature  is  kept  at  about  0^  F.  dur- 
ing the  day,  and  18°  F.  during  the  night,  the  time  necessary  for 
freezing  the  body  stiff  is  about  twenty-four  hours.* 

If  marks  of  violence  be  found  upon  the  body,  they  must  be  judged 
according  to  the  rules  already  laid  down  in  the  chapter  on  wounds. 
If  necessarily  mortal,  the  influence  of  cold  need  not  be  considered; 
but  in  all  other  cases  it  is  obvious  that  cold  must  have  greatly  acceler- 
ated the  fatal  result  The  same  remarks  are  applicable  when  the 
subject  is  very  young.  It  must  be  remembered,  however,  that  cold 
itself  may  here  be  more  readily  e;.iployed  as  a  homicidal  agent,  and 
that  possibly  the  other  marks  of  ill-treatment  may  be  few  or  none. 
An  atrocious  case  of  murder  by  cold  has  been  frequently  quoted,  on 
account  of  the  rarity  of  examples  of  the  kind.  A  man  and  his 
wife,  at  Lyons,  were  tried  for  the  murder  of  their  daughter,  a  girl 
aged  eleven,  under  the  following  circumstances.  On  the  28th  of 
December,  at  a  time  when  there  was  a  severe  degree  of  cold,  the  fe- 
male prisoner  compelled  the  deceased  to  get  out  of  her  bed,  and  place 
herself  in  a  vessel  of  ice-cold  water.  The  deceased  complained  of 
exhaustion  and  dimness  of  sight;  the  prisoner  then  threw  a  pail  of 
iced-water  upon  her  head,  soon  after  which  the  child  expired* 

•Vibert»  Pr^cU  de  M6d.  L«g.  •Ann.  d'Hyg.,  1S31,  p.  207. 
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318*  In  feneral.^ —  Tte  recent  introduction  of  electridty  of  high 
voltage  into  gieneral  commercial  use  has  brought  with  it  a  number 
of  accidenta  and  fatalities.  Electric  power,  as  supplied  eommonlji 
is  either  the  direct  currentj  with  a  voltage  of  110  to  650,  or  the 
alternating  current,  with  a  voltage  of  1,100  to  6^000,  or  even  as 
high  as  60,000j  for  long  distance  transmission^  as  from  plants  lite 
that  at  Niagara  Falls,  The  alternations  commonly  vary  from  25  to 
100  per  second.  These  currents  are  transformed  to  the  desired 
potential  (uaually  low)  at  the  destination.  Street  cars  are  genenlly 
run  on  a  current  with  a  voltage  of  ahout  560;  motors  at  voltage 
varying  from  110  to  550,  aceording  to  the  local  condittong;  honaaB 
are  supplied  with  incandescent  lights  at  a  voltage  of  110,  either  direct 
or  alternating.  Arc  lamps  are  oommonly  run  by  direct  current,  4a 
voltage  depending  upon  the  number  of  lamps  in  the  circuit,  aome- 
times  being  as  high  as  5,000  volts.  Telephones  and  telegraphs  are 
operated  at  a  comparatively  low  voltage,  and  snch  a  small  amperage 
as  practically  never  to  cause  an  accident. 

Injuries  from  the^  currents  usually  come  with  the  high  voltages; 
but  the  alternating  current,  even  of  low  voltage,  is  much  more  dan- 
gerous than  the  direct  current    Exception,  however,  must  be  made  o! 
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the  exeaedingly  rapid  alternating  currente  of  Tesla  and  d'Ar&oniral 
mth  which  currents  of  from  10,000  to  40,000  volta  may  be  applied 
to  the  body  without  any  effect  The  alternations  of  these  currents 
are  about  10,000  to  20,000  per  second.^ 

3W.  Comditioni  determinimg  elect. —  Another  point,  too,  must  be 
taken  into  consideration,  and  that  is  the  resistance  to  the  current 
offered  by  the  body.  This  resistance  is  dependent  upon  the  efficiency 
of  the  contact  between  the  electrical  conductor  and  the  body,  and  the 
k  condition  of  the  surface  of  the  body.  If  the  body  surface  is  moist- 
P  eoed  with  perspiration,  or  by  any  saline  solution,  the  body  received 
much  more  of  the  current  than  if  the  skin  is  perfectly  dry.  Again, 
the  resist^iK^  of  the  body  depends  upon  the  portion  of  the  body 
that  the  current  traverses.  If  the  current  passes  through  the  entire 
body  it  naturaUy  encounters  much  more  resistance  than  if  it  traverses 
merely  one  band.  Hence,  to  say  how  much  effect  a  certain  current 
may  have  upon  the  body  we  must  know  not  merely  the  character  of 
the  current,  but  also  the  conditions  of  the  body,  and  the  part  of  the 
body  that  it  passes  through ;  and  then  we  can  estimate  but  roughly 
the  effect  which  the  current  will  have.  In  a  aeries  of  experiments  on 
animals  to  determine  the  best  method  of  executing  criminalsj  tha 
ecHimiittee  appointed  by  the  state  of  New  Tork  reported'  resulfd 
which  showed  that  dogs  weighing  from  10  to  90  pounds  had  a  re- 
sistance  varying  (not  in  proportion  to  their  weights)  from  3,600  to 
30,000  ohms;  and  in  one  case  of  a  dog  weighing  37 ^^  pounds  a 
resistance  of  200,000  ohms*  These  dogs  were  killed  with  alternating 
eiirrenls  lasting  only  an  instant^  or  of  but  n  few  seconds  dura- 
tion, the  voltage  of  the  currents  being  from  800  to  140  volts  in  th^ 
various  cases;  while  in  the  dogs  exposed  to  the  direct  current,  one 
with  a  resistance  of  only  6^000  remained  unhurt  after  exposure  to 
seven  shocks  with  a  voltage  of  from  1^000  to  1,420  volts,  and  a 
nerenth  exposure  of  tw'o  and  one  half  seconds  to  a  current  of  1,200 
▼olts.  The  dog  of  200,000  ohms  resistance  withstood  the  direct  cur- 
rent of  304  volts  for  thirty  seconds,  and  the  alternating  current  of 
100  volts  for  sixty-five  seconds.  The  resistance  of  the  human  body 
may  be  roughly  estimated  at  10,000  ohms;  but  this  is  subject  t'> 
great  variations,  and  with  these  variations  the  dangers  from  electri'j 
currents  vary.  It  may  be  reduced,  as  in  electrocutions,  to  200  or  300 
ohnuL 

■8m   Birmud'fl    ihetA*,    Ljobb,     1892,  *  Bee  The  M4?dico-LegmT  J<)uma1.  New 

Ia  MoTt   et    le»    Accidents   Cau^^J^i!    par  York,  18H9.  p.  200.    Compare  also  Jouru. 

Its     Couraiita     EIeetrique»     de     Haute  Amer.  Med.  Astoai  ISOS^  Vol.  XKT^j  p. 
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321.  Accident!* —  Accidents  from  electricity  most  often  occur,  nat- 
urally, among  those  working  i^ith  electrical  machinery  and  wirei^ 
and  the  injuries  received  are  of  great  range,  from  slight  bnnis  to 
marked  nervous  effects  or  instantaneous  death.     The  following  arc 
instances  of  recovery  from  injuries  due  to  high  voltage  currents  thai 
are  ordinarily  considered  mortal.     Donnellan^  reports  the  case  of  m\ 
man,  forty  years  of  age,  who  grasped  the  ends  of  a  wire  carryingJ 
1,000  volts.     He  was  rendered  immediately  unconscious  and 
mained  in  profound  coma  for  a  half  hourj  tmtil  seen  by  the  physic 
cian^  when  his  face  was  pale  and  bathed  in  perspiration.     Forty  1 
minutes  after  the  contact  he  vomited  and  then  became  wildly  deliri- 
ous, so  that  it  took  the  efforts  of  three  men  to  hold  him  in  bed.    He 
moaned  and  cried  incoherently  and  had  severe  conmlsiona,  rapidly 
repeated,  in  spite  of  morphim     After  a  cxjuple  of  hours  of  convul- 
sions he  fell  into  a  sleep  from  which  he  awn^ke  four  hours  later, 
dazed  and  sore  all  over.     The  next  day  he  had  recovered  except  for 
the  bums  on  his  arms  and  legs  along  the  lines  where  the  wires  had 
been  in  contact  with  the  clothing,  but  the  clothing  showed  no  sigm 
of  scorching. 

Mr,  Smnrthwaite  gives  an  account*  of  a  man  admitted  to  the 
infirmary  in  a  semi  conscious  condition,  suffering  from  severe  burns 
of  the  hands  and  thigh.  The  man,  who  had  a  large  bunch  of  keys 
in  his  pocket,  was  leaning  with  hia  right  tJiigh  against  an  unpro- 
tected brass  fitting,  adjusting  tlie  bnishes  on  a  motor  with  hia  right 
hand  when  he  felt  the  shock,  A  fellow  workman  heard  him  shout, 
and  running  to  him,  found  hira  fixed  to  the  machine  in  a  condition 
of  tetanic  spasm,  his  back  bent  in  the  position  of  opisthotonos,  Oa 
being  knocked  off  the  machine  by  his  fellow  workmen,  he  lay  on  the 
ground  as  if  stunned,  for  about  ten  minutes,  when  he  slightly  movteJ 
his  eyelids,  but  could  not  speak.  There  was  a  large  hole  burnt  in  hU 
trousers  over  the  pocket  in  which  the  keys  were.  The  keys  them- 
selves  had  the  appearance  as  if  they  had  just  been  taken  out  of  a 
hot  furnace.  There  was  a  bum  on  his  thigh  of  a  peculiar  shape; 
about  the  center  of  the  wound  there  were  a  number  of  depressionj 
which  evidently  corresponded  to  the  heads  of  the  keys,  and  for 
about  two  inches  round  this  burn  the  skin  was  very  much  swollen  and 
of  a  dusky  red  color*  The  right  hand  was  burned  very  severely.  Oa 
the  second  day  the  first  phalanx  of  the  thumb  and  the  first  finger 
had  to  be  amputated.  The  circuit  which  caused  the  injury  was  c*f 
2^50  volts,  ■ 

•Donnellan,    Medical     Newi,      Pbila-        *  SmurthT^Hit*.      Brit      M«d.    Joiate, 
delpbiA,  isy4,  leoi.  Vol.  1,,  p.  S7a. 
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Hedley  reports^  the  case  of  an  electrical  engineer,  who  accidentally 
put  himself  in  circuit  with  a  8,000  volt  circuit  while  he  was  standing 
on  a  chair.  He  said  that  the  first  thing  he  realized  was  that  he  was 
standing  on  the  floor.  He  had  no  clear  idea  whether  he  jumped  off 
or  was  knocked  off.  His  forearm  was  drawn  up  to  his  chest,  and  the 
hand  denched.  All  power  of  movement  helow  the  elbow  was  abso- 
lutely lost,  but  the  arm  at  the  shoulder  could  be  moved.  He  felt 
pulsations  in  time  with  the  alternations  of  the  current  (83  periods 
per  second)  from  a  little  above  the  elbow  down,  which  gradually  be- 
came less  violent  and  the  motor  power  in  the  forearm  gradually  re- 
turned. In  three  minutes  he  felt  ''none  the  worse."  But  ten  minutes 
later  there  was  a  sensation  of  burning  on  the  fingers,  where  examina- 
tion showed  that  there  was  a  bum.  There  was  no  other  effect  except 
that  the  man  expressed  himself  as  feeling  decidedly  better  in  general 
health.  An  estimation  of  the  voltage  to  which  the  man's  body  was 
subjected  was  conservatively  placed  at  2,500  volts,  his  body  resistr 
ance  at  10,000  ohms,  and  the  current  at  0.25  amperes. 

The  following  case  is  significant  from  the  fatal  result  following 
an  ordinary  100-volt  alternating  lighting  current*  A  carpenter 
kneeling  on  a  gas  pipe  while  doing  some  repairing  in  an  attic,  acci- 
dentally touched  the  back  of  his  head  against  a  denuded  wire  run- 
ning to  a  droplight  The  day  was  hot  and  the  man  perspired  freely. 
His  clothes  were  saturated  with  sweat  The  man  gave  a  slight  out- 
cry, a  convulsion,  and  stretched  out  in  opisthotonos.  A  companion 
removed  him  fifteen  to  thirty  seconds  later,  and  in  so  doing  got  a 
shuck  from  handling  the  wire.  The  man  gasped  a  few  times  only, 
and  then  was  dead.  The  only  injury  was  a  slight  bum  3/16  of  an 
inch  wide  and  2^^  inches  long,  over  the  occiput,  scarcely  going 
through  the  cuticle.  The  city  electrician  said  that  the  charge  was 
that  of  an  ordinary  lighting  current  for  individual  or  chandelier 
lights, — 100  volts,  from  a  50  cycle,  6,000  alternation  system. 

822.  Suicide. —  In  this  connection  may  be  mentioned  a  singular 
case  of  suicide  of  a  man  who  deliberately  took  hold  of  the  conductors 
of  a  dynamo  electrical  machine  at  the  works  of  M.  Chertemps,  in 
Paris,  and  was  instantly  killed. 

323.  Electrocntion. —  Eleetrocntion  was  adopted  as  the  legal  mode 
of  executing  criminals  in  New  York  state  in  1888,  in  Ohio  in  189G, 
and  in  Massachusetts  recently,  as  Imng  more  humane  than  hanging 

•Hedley,     T^ncet,     London,     Dec.    5.    M^d.    Asso.,    Oct.,    1003,  Vol.   XLI.,  p. 
180«,  p.  1  630.  007. 

•Van   Zwaluwenburg,    Journ.    Amor. 
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or  any  other  known  proeedurej  producing  instantaneous  deatli*  The 
current  need  ia  one  of  1,700  to  2,000  volts,  with  16,000  altematioii^ 
per  minute,  and  estimated  to  send  Yi^  to  8  ampeires  of  cuirent 
through  the  body.  While  death  is  oonsidered  to  be  coincident  with 
the  passage  of  ihe  ctirrent  the  first  time  that  the  switch  is  turned, 
yet  three  applications  of  about  three  8ecx>nds  each  are  given,  and  the 
victim  is  usually  pronounced  dead  within  thirty  seconds  after  the 
current  is  first  switched  onJ 

324.  Bost^mortem  lesions. — In  injuries  done  by  electricity  there 
are  no  lesions  characteristic  of  the  cause.  The  only  signs  are  the 
local  bums  at  the  point  of  contact  with  the  wires,  which  have  the 
shape  of  the  conductor  that  came  in  contact  with  the  body,*  In  the 
majority  of  instances,  however,  the  circumstantial  evidence  will  be 
such  as  to  leave  no  doubt  as  to  the  cause  of  the  injury*  In  the  fatal 
cases,  similarly,  there  is  nothing  to  point  to  the  cause  of  death  etxcept 
the  alight  skin  lesion.  And  possibly  in  some  cases  there  may  be 
signs  of  asphyxia,  as  the  death  is  said  to  be  due  to  paralysis  of  respi* 
ration,  McDonald,®  in  a  number  of  cases  executed  by  electricity  at 
Sing  Sing,  reported  multiple  punctate  hemorrhages  in  the  medulla, 
but  they  do  not  seem  to  be  characteristic  enough  to  be  the  basis  of  s 
decision  in  a  ease  of  doubtful  cause  of  death*  Rigor  mortis  appears 
early,  is  marked  and  continues  long,  and  decomposition  takes  plao^ 
early, 
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225.  In  ireneral. —  Injuries  by  lightning  are  similar  to  thoee  from 
electricity  generated  for  mechanical  uses.  These  accidents  occur 
most  frequently  during  the  summer  or  hot  months,  and  more  often 
during  thunder  storms  and  rain  storms,  though  they  may  take  pla^ 
without  wind  or  rain,  and  with  an  almost  cloudless  sky. 
An  instance  of  a  lightning  casualty  without  any  other  great 
meteorological  change  is  cited  by  Le  Conte:***  Sunday,  the  2d 
of  July,  1843,  about  three  o'clock  p*  m*,  five  negroes  were 
simultaneously  prostrated  by  a  single  stroke  of  lightning,  on 
a   plantation    in   Georgia.     *The   sun   was   shining   brilliantly   at 

'  Bennett^  Amer.  X^nj  Journal,  Jun€,  '  S«e  trtide  by  HcDotmld    and    Vu 

ISOO.  Gieaon,   New   York   M«i,    JoQni,^    May 

'8ee  Mftrm&diike  Shielda'  and  Sheri-  7th  and  May  I4iii,   1S92. 

dan  Bekphine^B    article    on    the  post-  '*  Le  Ctifit^,  New  Yarlc  JoiuiL  of  Med^ 

fnortem  appea ranees  in  a  caae  of  death  Vol  III.,  p*  295. 
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the  time,  and  a  greater  portion  of  the  visible  hemisphere  presented 
the  usual  serenity  of  the  aummer  sky.  A  singular  and  rather  angry- 
looking  cloud  had  for  a  short  time  previously  been  observed  near  the 
verge  of  the  southeastern  horizon,  from  which  occasionally  proceeded 
the  low  rumbling  of  very  distant  thunder;  but  nothing  in  the  ap- 
pearance of  the  heavens  betokened  the  inmaediate  proximity  of  a 
thunder-storm^  or  prepared  them  for  the  terrible  electrical  explosion 
which  followed.  Not  a  drop  of  rain  had  yet  fallen,  and  the  earth 
was  quite  dry.  Such  was  the  condition  of  things  when  suddenly  the 
whole  atmosphere  in  the  neighborhood  was  momentarily  illuminated 
by  what  appeared  to  be  a  universal  flash,  which  was  accompanied,  or 
rather  succeeded^  by  a  single  astounding  report  No  dust  was 
obaerved  to  rise  from  the  ground,  nor  any  other  evidence  of  mechani- 
cml  violence*  No  other  tliunder  was  heard  after  this  explosion ;  the  cloud 
quickly  dispersed,  precipitating  only  a  little  rain  a  few  minutes  after 
the  accident;  and  in  the  course  of  an  hour  the  atmosphere  resumed 
its  tranquillity.  The  five  negroes  were  taken  up  in  a  state  of  insen- 
aibility  amounting  to  apparent  death*"  Three  of  them  had  been 
instantaneously  killed.  In  two  no  marks  of  injury  were  discovered;  in 
the  third  there  was  a  burnt  spot  about  the  size  of  a  dollar  under  the 
right  axilla.  The  other  two  recovered.  One  of  these  was  a  woman, 
iged  seventy  years,  and  the  singular  fact  is  stated  that  in  her  the 
eatamenial  discharge  which  had,  in  the  ordinary  course  of  nature, 
ceased  for  more  than  twenty  years^  was  completely,  and  thus  far 
(about  a  year  afterwards)  permanently,  re-established. 

SM.  Effects.^  The  effects  of  lightning,*^  like  those  of  electricity, 
may  be  either  a  slight  bum  or  sever©  nervous  disturbances  or  death. 
Sestier  collected  601  instances  of  people  struck  by  lightning  of  whom 
only  250  were  killed.  Those  who  recover  from  a  lightning  stroke 
rarely  recognise  the  source  of  their  injury.  They  usually  become 
immediately  unconscious  and  remain  so  for  a  few  minutes  or  even 
for  several  days*  Deafness  is  a  very  frequent  sequence  and  blindness 
or  impairment  of  vision  is  not  uncommon.  Paralyses,  especially  of 
the  legs,  are  fairly  frequent,  as  are  interference  wiUi  the  functions  of 
the  internal  organs,  difficulty  in  urination,  and  in  defecation ;  so  are 
disturbances  of  memory  and  reason.  These  functional  disturbances, 
however,  are  usually  only  temporary,  lasting  from  a  few  hours  to  a 
few  mouthy  as  a  rule, 

>*  Bc«  Oot^len's  article  on  **UM^ 
ninaf*  In  Msaetikji's  H&ndbuch  der  O^. 
Med,,  Vd,  L,  IK  7&5. 
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327,  External  lesions.—  External  injuries  are  not  sever©  in  about 
half  of  the  cases.  They  usually  take  the  fonu  of  bumSt  from  a 
slight  reddening  to  earbonizatiori  of  the  tissues  in  the  severe  caie^ 
In  a  certain  number  there  are  distinct,  branehedj  spark  tracingSj 
popularly  interpreted  as  '*photographs  of  trees."  Deeper  injuries 
also  occur  at  the  points  where  the  spark  enters  or  leaves  the  body> 
looking  more  or  less  like  gunshot  wounds*  Exceptionally  there  may 
be  fractures  of  the  skull  or  tearing  off  of  eKtremities,  The  clothing 
may  be  torn  into  shreds  or  ripped  off  of  the  body.  Oesterlen  described 
the  effects  of  lightning  upon  man  in  two  classes,  depending  od 
whether  the  man  is  standing  in  the  open  or  under  shelter.  If  a  man, 
for  instance,  is  leaning  against  a  tree,  the  lightning  will  go  from  ibt; 
tree  to  the  man's  shoulders  (or  whatever  part  of  the  man  is  leaning 
against  the  tree),  and  there  show  deep  burns  or  wounds*  Then,  by 
a  narrower  band,  go  down  the  back,  gradually  becoming  narrowL«r 
and  more  superficial  down  to  the  point  where  the  clothes  are  fastened 
closest  to  the  body ;  the  electricity  is  better  conducted  by  the  clothing, 
which  may  be  torn  or  pierced,  and  then  the  lightning  passes  hack 
again  to  the  skin,  where  the  new  point  of  contact  is  again  shown  by 
deep  burning  o£  the  tissues,  and  then  on  to  the  shoes  and  the  ground. 
If  the  person  is  standing  in  the  open,  he  is  usually  strtick  oo  tbo 
head  J  the  hat  pierced  or  burned,  and  the  hair  singed.  The  skutl 
may  he  pierced  and  the  blood-vessels  of  the  head  destroyed;  but 
more  often  the  electricity  passes  by  the  skin,  striking  on  the  stemuni 
with  a  deep  burn  there,  and  a  narrow  burnt  strip  from  the  sternum  t& 
the  pelvic  region.  In  the  lower  part  of  the  body  it  goes  more  often 
by  the  clothes  causing  a  perforation  of  the  dorsum  of  the  foot,  and 
frequently  a  destruction  of  the  shoe.  Of  the  persons  struck  who  bad 
been  in  the  open  fields,  three  out  of  four  died ;  of  those  under  tree-^ 
one  in  two  died ;  and  of  those  in  houses  when  they  were  struck,  one 
in  five  died. 

328.  Post-mortem  finding!,—  The  post-mortem  findings  in  persons 
struck  by  lightning  are  practically  limited  to  the  condition  of  tho 
skin  for  proof  of  the  cause  of  death.  Of  119  persons  killed,  nineteen 
had  no  external  lesions,  and  twenty-six  only  very  slight  evidence  of 
the  lightningj  such  as  redness  of  the  skin,  excoriations,  smaB  perform 
tions  of  the  tissue  or  singeing  of  the  hair.  As  a  rule,  deeompositjoa 
sets  in  early  and  continues  rapidly^  the  body  being  distinctly 
distended  two  or  three  hours  after  deaths  discolored,  and  with  a  dis- 
tinct odor.  Rigor  mortis  seta  in  early.  The  internal  findings  ane  of 
very  little  value^  the  most  significant  being  the  changes  in  the  blood, 
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which  is  dark-colored  and  fluid,  though  it  may  coagulate  in  small  clots 
after  its  removal  from  the  body.  Congestion  of  the  vascular  organs 
is  fairly  common,  and  sometimes  there  are  ecchymoses  in  the  peri- 
toneum.   Rupture  of  various  organs  is  sometimes  found. 

828.  Cttei. —  The  following  instances  may  be  taken  of  the  effects 
produced  by  lightning.  A  man^^  was  driving  a  water  cart  along  an 
open  road,  and  sitting  on  the  tank,  when  he  was  struck  by  lightning. 
Both  the  driver  and  the  horse  were  killed  at  the  same  time.  There 
was  found  a  burnt  spot  on  the  back  of  the  man's  head,  about  an  inch 
and  a  half  in  diameter,  where  the  hair  had  been  burned  off.  The 
rest  of  the  hair  had  been  singed.  Down  his  spine  was  a  black  lino 
three  fingers  in  breadth,  extending  to  the  buttocks,  where  the  skin 
was  torn  off  for  some  distance.  There  were  no  other  marks  on  the 
body.  The  horse's  nose  bag  was  on  the  tank  where  the  driver  had 
been  sitting  on  it,  and  had  a  hole  burned  through  it  Between  tho 
tank  and  the  front  of  the  cart  were  two  zinc  pails  which  had  been 
fused,  showing  the  path  that  the  lightning  followed  through  the  cart 
till  it  struck  the  horse. 

In  another  instance^'  a  farm  laborer  took  refuge  from  a  thunder- 
storm under  a  tree  while  three  of  his  companions  took  shelter  in  a 
neighboring  shed.  The  occupants  of  the  shed  were  scared  but  not 
hurt,  and  after  the  storm  was  over  they  went  to  look  for  their  com- 
panion. The  tree  under  which  they  had  left  him  was  denuded  of 
its  bark,  and  their  companion's  boots  were  standing  at  its  foot  The 
man  himself  was  lying  on  his  back  a  couple  of  yards  away  and  though 
he  had  been  fully  clothed  when  last  seen,  he  was  now  naked  except 
for  the  left  arm  of  his  flannel  vest  He  was  conscious.  His  body 
showed  marks  of  burning,  and  his  leg  was  broken.  The  field  around 
was  strewn  with  fragments  of  his  clothing.  His  watch  had  a  hole 
burnt  In  the  case  and  the  chain  was  almost  entirely  destroyed.  The 
man  stated  that  he  was  struck  violently  on  the  chest  and  shoulders, 
became  enveloped  in  blinding  light,  and  hurled  in  the  air,  coming 
down  on  his  back  ''all  of  a  crash,"  but  never  losing  consciousness. 
He  was  deaf.  His  face  was  burned  and  his  body  was  covered  with 
marks  of  burning,  deeper  on  the  abdomen  and  right  thigh  than  on 
the  chest  Down  each  thigh  and  leg  was  a  broad,  indurated  band  of 
burning  which  passed  along  the  inner  side  of  the  knee,  to  end  below 
at  the  inner  side  of  the  left  ankle  and  at  the  right  heel,  respectively. 

*lAneet  London,  July  25th,  1806. 
"Lancet,  London,   1S70,  Vol.   II.,  p. 
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On  the  left  foot  was  a  lacerated  wound  with  a  oomminutBd  fracture 
of  the  03  calcis.    The  man  made  a  gcN>d  recoverj.  B 

Boudin  haa  collected**  a  number  of  eases  in  which  death  left  the 
▼ictim  rigid  in  the  position  in  which  he  waa  at  the  time  of  death. 

According  to  Garden,  quoted  by  Riviere,  eight  reapers,  taking 
their  food  under  an  oakj  were  struck  by  lightnings  and  died,  preserv- 
ing their  attitude, — one  of  a  man  eating,  another  drinking.  In  Loi^ 
raine  a  woman  and  one  of  her  children  were  killed,  and  remained  in 
a  sitting  posture.  At  Dover  a  man  killed  with  four  horses  was  found 
sitting  under  a  bush*  A  man  of  law  at  Troyes  was  struck  dead  by 
lightning  when  on  horseback.  On  January  22, 1849,  a  goat  was  killed 
near  Clermont,  and  was  found  sitting  on  his  haunches,  with  a  bunch 
of  green  leaves  in  his  mouth.  A  woman  was  struck  while  plucking  s 
flower,  and  her  body  was  found  standing  nearly  erect,  with  the  flower 
in  her  hand.  A  priest  was  killed  while  on  horseback;  the  ammal 
reached  home,  a  distance  of  two  leagues^  his  dead  master  stlU  sitting 
erect  in  the  saddle. 


'«  Boudin,  Ann.  d'Hygiftne,  tS52,  Hift 
MM.  de  l&  Fmidi^  et  de  ie«  Effeti  ma 
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SSQ.  SterYfttion  by  accident  or  intent.— Starvation  asBiniiea  a  legal 
importanoe  when  it  enters  into  the  consideration  of  caaee  of  mal- 
treatment and  neglect,  or  occurs  as  a  cause  of  death.  A  person  may 
starve  himself  to  death,  he  may  perish  from  the  want  of  proper  food, 
from  being  unable  to  procure  it,  to  swallow  it,  to  digest  it,  or  to 
assimilate  it;  or  he  may  be  purposely  deprived  of  it  Medical  evi- 
dence can  only  attempt  to  establish  the  fact  that  a  death  has  been 
caused  by  starvation,  and  can,  in  many  instances,  indicate  the  phys- 
ical causes  of  the  starvation;  but  can  not,  of  course,  determine 
whether  the  starvation  was  voluntary  or  enforced.  In  the  case  of 
young  children,  however,  homicidal  intentions  may  be  inferred, 
while  on  the  contrary,  in  adults  starvation  is  more  often  suicidal. 
Possibly  associated  marks  of  violence  used  in  restraint,  or  marks 
where  the  person  has  tried  to  obtain  blood  from  his  own  body  in 
lieu  of  food,  could  be  interpreted  as  evidence  against  suicidal  inten- 
tion. 

S81.  Modes  of  starvation. —  The  mode  of  starvation  is  not  always 
the  same.  It  may  be  acute,  where  all  nutrition  and  fluids  are  suddenly 
cot  off,  as  in  the  accidental  cases  where  the  person  is  shipwrecked, 
shut  up  in  a  mine  by  a  landslide,  etc,  or  it  may  be  gradual,  where 
the  supply  of  food  is  slowly  diminished,  as  in  times  of  famine.  In 
other  cases,  though  no  solid  food  is  swallowed,  life  is  prolonged  by 
the  use  of  a  little  water,  or  even  by  a  very  meager  allowance  of  food. 
In  other  cases,  again,  after  a  period  of  total  abstinence,  the  impera- 
tive demands  of  nature  are  gratified  perhaps  too  freely  and  too  lat  • 
to  save  life.  In  infants  we  may  have  peculiar  deformities  of  the 
Vol.  III.  Mbd.  Jur.— 19.  2S9 
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alimentary  tract  which  prevent  the  swallomng  or  absorption  of  food, 
as  in  the  cases  of  closed  o^ophagus  or  intestine- 

332p  Period. —  The  period  which  a  person  can  go  without  food  de- 
pends upon  the  mode  of  starvation.  The  adult  in  robust  health  can 
alwajs  live  longer  than  the  infant  or  the  aged.  Falck^  estimatei 
the  duration  of  life  of  an  adult  with  total  abstinence  from  food  anda 
drink  as  from  seven  to  twentj-one  days;  but  if  water  be  aocesaible^^ 
death  may  not  come  for  two  months.  Causae*  recites  the  instance 
of  a  girl  who  was  buried  for  eleven  days  by  the  caving  in  of 
house  where  she  was*  At  the  end  of  that  time  she  was  dug  out  alive^l 
Glaister^  cites  a  case  of  a  shipwrecked  crew^  absolutely  without  foodtl 
or  fresh  water  in  their  small  boat  One  lived  eleven  days,  om\ 
twelve,  two  fifteen^  one  eighteen,  and  the  captain  twenty-eight  days; 
but  he  had  tied  his  cravat  around  the  mast>  and  sucked  rain  water 
from  it  In  the  Medical  Gazette*  there  is  a  case  of  a  miner  who 
was  entombed,  and  at  first  was  able  to  obtain  some  dirty  ditch  water; 
but  after  the  first  ten  days  he  was  too  weak  to  fetch  the  water.  He 
was  removed  alive  on  the  twenty-third  day,  but  died  three  day* 
later* 

Wonderful  examples  of  professed  prolonged  abstinence  may  be 
found  in  abundance  in  the  older  works,  and  are  not  wanting  in  oor 
own  day*  But  the  numerous  cases  in  which  trickery  has  been  dc-  ^ 
tected  should  make  us  wholly  incredulous  of  their  genuineaesa.  ( 
Instances  of  abstinence  for  months,  and  even  years,  are  gravely  re- 
lated ;  but  it  is  probable  that  there  is  no  well-authenticated  case  of 
entire  abstinence  from  food  and  drink  for  more  than  thirty  dtyi, 
while,  on  the  other  hand,  it  is  highly  probable  that,  in  the  majority 
of  cases,  death  takes  place  within  a  week  or  ten  days.  Dr.  Gader- 
manu  reports  a  case,^  however,  in  whichj  for  twenty*thr©e  days,  aH 
liquid  or  solid  nourishment  was  refused,  the  person  being  bent  upaa 
self- destruction.  At  the  end  of  this  time  he  ate  and  drank  greedily, 
which  did  not,  however,  avail  hitn ;  he  died  shortly  afterward**  The 
body  was  almost  a  skeleton.  In  this  case,  the  author  says,  tbere  could 
not  be  the  slightest  suspicion  of  deception.  Professor  McNaughten 
has  published  a  case*  where  a  man  lived  fifty-four  days  on  water  j 


^  Falek,  in  Uaschka'a  Handbucb  der 
g^r.  Med.  I.,  p-  72L     For  infaotSi  «ee  S 

TnTTss^,  Atm«l,  d*Hyg.  Pub,,  1876, 
No.  92,  p.  328. 

'  GlAister,  Medical  Jurisprudence, 
Toxicology,  ftud  Fublio  Health,  1903,  p. 


172 ;  quoted  from  Times,  Fefc.  «  *ad  *• 

1866. 
^Medicni    Gaxette,    Vol,    XVU.,    pp^ 

264-380.  1835. 

"Henke'a  ZeiUchrift.   1648,   3  H, 
•Am.  Joum.  Med,  Sei.,  VoK    VI^  f. 
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alone.  In  another  case,  of  a  prisoner  at  Toulouse,  who  resorted  to 
starvation  to  avoid  punishment,  life  was  prolonged  to  the  iifty-eighth 
day.  He  drank  water  occasionally.  Valentin  refers^  to  the  case  of 
a  woman  who  lived  seventy-eight  days  on  water  and  lemon-juice.  In 
another  case  a  man  lived  sixty  days  on  a  little  water  and  syrup  of 
orgeat* 

Two  very  interesting  cases  of  prolonged  abstinence  in  persons 
afflicted  with  slight  mental  derangement,  or  melancholy,  are  related 
by  Dr.  Taylor,  of  Ohio.*  In  one,  after  two  periods  of  fasting,  of 
ten  and  fourteen  days  respectively,  during  the  last  of  which  he  took 
neither  food  nor  water,  this  gentleman,  on  the  fifteenth  day,  took  a 
little  water,  and  then  at  intervals  a  small  quantity  of  milk  in  it  He 
died  about  one  hundred  days  afterwards,  having  lived  in  ''an  almost 
constant  state  of  abstinence.''  In  the  other,  a  little  water  was  tal:en 
<»i  the  twelfth  day  after  complete  abstinence  from  food  and  drink, 
and  a  gill  every  twenty-four  hours  afterwards  for  thirty-nine  sue- 
ceeaive  days  till  he  died.  For  the  last  seventy-two  days  prior  to  his 
death  he  had  no  fecal  evacuation,  but  passed  urine  in  small  quan- 
tities every  tliree  or  four  days.  Infants  with  atresia  of  the  oBsopha- 
goa  usually  live  three  to  five  days,^^  though  Theremin  cites^^  one 
instance  where  the  infant  lived  for  twelve  days.  The  marked  differ- 
ence betwen  duration  of  life  where  water  is  to  be  had  is  well  illus- 
trated by  an  experiment  by  Laborde**  on  dogs.  He  deprived  two 
dogs  of  all  food,  but  one  of  them  he  allowed  to  obtain  water.  The  dog 
that  got  neither  food  nor  water  died  on  the  twentieth  day;  but  the 
one  that  was  allowed  water  lived  forty  days  without  any  danger  to 
its  health. 

SSS.  Symptoms. —  The  symptoms  of  starvation  show  themselves 
first  in  the  hunger  and  thirst,  which  last  only  two  or  three  days  after 
the  food  supply  is  cut  off,  after  which  there  develops  a  sense  of  pres- 
sure in  the  stomach,  with  nausea.  There  is  a  progressive  loss  of 
wei^t,  showing  itself  more  in  the  early  days  than  towards  the  end. 
It  is  apparent  in  the  sunken  eyes,  depressed  cheeks,  pointed  nose,  and 
in  the  prominence  of  the  bones  all  over  the  body.  The  abdomen 
becomes  sunken  so  that  it  may  seem  to  contain  nothing  between  skin 
and  spinal  column.     The  skin  becomes  dry,  wrinkled,  and  covered 

'Lehrb.  der  Physiol.,  Vol.  I.,  p.  218.  "See  Maier,  Klebs    Patholog.    Anat. 

•ArehiT.  G*n.,  Vol.  XXVII.,  p.  180.  p.  lfl.5. 

•Am.  Journ.  Med.  Rd.,  Jan.  1851.     In  "Theremin,     Deutsche     Zeitschr.     f. 

the  miD«  plaee  will  be  found  references  Chir..  1877,  VIII.,  34. 

to  Mmie  infftances  of  remarkable  absti*  "Laborde,  Wiener  Med.  Presse,  1887^ 

,  given  by  the  editor,  Dr.  Hays.  p.  183. 
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with  a  dirty-brownishj  desquamating  materiaL  There  h  a  foul  odor 
giren  off  by  the  skin  and  also  from  the  breath.  The  tongue  pa^S 
takes  of  the  cliaracteristica  of  the  skin,  becoming  dry,  csovered  witli 
a  dirty-brown  coat,  and  sometimes  cracked  The  bowela  move  very 
scantily,  if  at  all,  and  only  at  very  long  intervals.  The  movemea! 
then  are  smallj  hard,  and  dry.  The  urine  becomes  scanty^ 
but  darker  in  color  and  of  higher  specific  gravity.  The  urea 
and  uric  acid  decrease  with  the  quantity  of  urine,  the  ehlorids  dii-i 
appear,  and  the  sodium  is  greatly  reduced.  The  phosphates  continuo 
little  diminished,  and  the  potassium  is  increased.  Acetone  and  aceii4; 
acid  are  enormously  increased,  Thus^  from  the  urine  w©  see  the 
destruction  of  the  tissues  of  the  body-** 

Tlie  body  temperature  becomes  subnormal^  the  pulae  more  rapl4J| 
towards  the  end.  The  intellect  is  usually  clear  to  the  end^  though 
tbere  are  often  headache,  dizziness,  and  in  some  cases,  delirium  and 
convulsions  before  death.  The  period  of  delirium  ia  at  timei  pre- 
ceded or  replaced  by  a  state  of  somnolence* 

334*  Post-mortem  findings. —  The  post-mortem  findings  show  thi? 
emaciation  developed  during  life  more  marked  in  the  cases  of  loisg 
duration  (that  is,  where  water  has  been  allowed,  protracting  the 
period  of  starvation)  than  in  the  cases  of  death  in  a  short  period  of 
time  from  complete  deprivation  of  food  and  nourishment  In  fac^:, 
in  the  casea  of  what  may  be  called  acute  starvation,  a  considerable 
quantity  of  fat  may  still  remain  in  the  body.  In  a  ease  described  by 
Haller,"*  in  a  man  dying  of  starvation,  there  was  found  in  the 
omentum  an  inch  of  fat  The  skin  is  usually  wrinkled,  and  of  a 
dirty-brown  color.  Kigidity  comes  on  early,  as  does  ddoompositiotL 
The  viscera  are  anemic  and  smallj  the  intestines  empty,  contracted^ 
and  very  thin  walled.  The  stomach  is  contracted  down  to  the  usuil 
aize  of  the  large  intestine.  The  gall  bladder  is  distended  with  thick- 
ened bile.  The  thymus  is  reduced  to  sparse  remnants.  The  km  in 
weight  varies  in  the  different  tissues.  Falck  estimates**  that  there  ii 
a  loss  of  97  per  cent  of  the  fatty  tissues,  and  that  of  the  other  tissues 
the  spleen  loses  67  per  cent  of  its  weight,  the  liver  54  per  csent,  the 
testicles  40  per  cent,  the  muscles  30  per  cent,  the  blood  27  per  oeit. 
the  kidneys  26  per  cent,  and  the  brain  and  spinal  cord  only  3  per  . 
cent,  and  the  heart  2  per  cent  The  proportion  of  the  total  boJy B 
weight  that  can  be  lost  and  still  not  interfere  with  the  life  of  the 

"Hofinann.  G(^r.  Med.,  Ifl02,  "Falck,  in  Moachka*!  BAndbueb  ^^ 

"Hiillert  cited  in  Fod§i^*a  Trait4  de    ger-  Med- 
M§d.  Ug ,  111. 
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person  has  been  estimated  at  from  25  to  40  per  cent  A  great  deal 
depends  upon  the  condition  of  the  bod  j  before  atarvation  begins. 

The  following  is  an  interesting  example  of  the  deception  prac- 
tised in  connection  with  many  of  the  caaes  of  professed  long  fasts  :^** 

In  1869,  a  girl,  twelve  jeara  of  age,  in  Carmarthenshire,  Wales!, 
^exeited  a  vast  amount  of  interest  from  the  statement  that  she  had 
lived  for  two  years  without  eating  or  drinking^  except  a  drop  of  water 
iirbich  was  placed  on  her  lips  every  few  days.  It  was  also  asserted 
that  nothing  was  evacuated  from  her  bowelsj  but  that  every  nine  days 
she  passed  a  drachm  or  two  of  urine*  She  occasionally  had  ^'swoon- 
ing  fits."  The  parents  positively  denied  that  any  food  was  given 
her,  and  many  persons  believed  their  accoujit  of  the  case.  The  girl 
was  ojnfined  to  bed,  but  looked  fat  and  rosy. 

At  the  request  of  her  father,  who  expressed  a  strong  desire  that 
the  case  should  be  investigated,  a  committee,  consisting  of  the  vicar 
©f  the  parish,  a  surgeon,  and  several  gentlemen  and  respectable 
farmers,  met  and  determined  to  have  the  girl  closely  watched.  For 
this  purpose  four  nurses  were  sent  from  Guy's  Hospital,  London, 
one  of  whom  was  to  be  in  constant  attendance  on  the  case.  The 
atcbing  b^an  on  Dec.  9th,  and  ended  with  the  glrPs  death  on  Dec 
17th,  1860.  On  December  11th,  she  is  reported  as  not  looking  as 
well  aa  usual,  but  up  to  the  14th  she  is  stated  to  have  been  cheerful 
and  amused  herself  with  reading.  On  December  12  th  stains  of 
excrement  were  observed  on  her  dress.  On  the  13th  she  passed  a 
large  quantity  of  urine,  and  on  the  14th  and  15th  smaller  amounts 
were  voided.  For  three  days  before  death  her  extremities  were  cold, 
id  during  the  last  two  days  she  was  very  restless.  She  asked  for  no 
food  and  made  no  confession  of  imposition.  There  wag  no  attempt 
made  to  force  her  to  take  food,  but  it  was  offered  to  her  on  the  dav 
lOf  her  death,  ^*She  made  no  reply,  hut  appeared  to  go  off  in  a  fit"' 
On  the  same  day  her  father  refused  to  allow  the  surgeon  in  attend- 
ance to  give  her  food,  but  afterwards,  "when  it  was  too  late,"  he  con- 
■en  ted 

The  post-mortem  examination  waa  made  by  Mr.  J,  Phillips  and 
Mr.  Thomas,  and  the  following  appearances,  due  to  the  acute  starva- 
ion,  were  noted  :^^ 

"Exterior,— Hb^it  nearly  black,  long,  and  plentiful;  eyes  very 
suoken,  pupils  dilated;  very  handsome  features;   left  cheek  atiU 

■•T*B<*t,  Londmi,   IBS©. 
■'M«4Jis1  Times  and  Giucett«, 
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florid ;  chest  and  body  generally  well  developed;  mammeB  slightlj  so; 
armpits  and  pubes  showing  precocious  puberty;  right  shoulder  morj 
developed  than  leftj  left  axilla  more  than  usually  hollow,  as  if  a 
bottle  or  hard  substanoe  had  been  kept  there;  thighs  well  rounded, 
but  the  legs  below  the  knee  small  in  proportion — less  developed  than 
the  thighs;  soles  of  the  feet  soft,  bearing  no  evidence  of  being  used 
for  locomotion,     ,     .     _ 

"Head, — On  removing  calvarium,  found  the  vessels  on  the  surface 
of  brain  turgid^  the  membranej^  quite  healdiy,  brain  beautifully  de- 
veloped, the  anterior  lobes  especially,  cerebellum  of  ordinaiy  size 
(on  cutting  into  the  substance  it  was  found  firm,  having  a  Urge  pl^^ 
tion  of  cineritiouB  matter,  a  few  red  spots  only  viaible  on  the  cut 
surface) ;  ventricles  empty,  base  quite  normal,  containing  no  fluid. 

"C?ie^.— Lungs  collapsed^  free,  rather  smallj  but  quite  healthv 
in  color  and  touch*  Heart  in  every  respect  natural ;  pericardinm  eon* 
taiuing  no  fluid  or  adhesions. 

^'AbdomeTU — The  whole  alimentary  canal  free  from  any  thiek- 
ening  or  contraction,  and  perfectly  healthy  throughout  Stomach  ^*i 
ordinary  size,  containing  no  food,  but  about  half  an  ounce  of  a  tUici 
ened  acid  mucous  exudation;  duodenum  containing  a  little  of  tbr 
same  fluid  tinged  with  bile;  jejunum  also  a  little  of  the  same  fluid, 
as  well  as  the  ileum,  where  it  became  slightly  grumouB.  Five  half- 
grown  lumbricij  and  one  full-grown,  were  in  the  ileunL  In  the 
cecum  the  fluid  became  thicker  but  same  in  character.  Colon  fairiv 
distended  with  gas^  and,  with  the  rectum,  contained  about  eigLr 
ounces  of  hardened  feces^not  in  one  spot,  but  diffused  through  \u 
entire  length.  Anus  pervious,  having  a  little  thickened  mucus  thert^ 
in;  bladder  empty;  uterus  small,  but  quite  healthy;  spleen  nonnil» 
also  kidneys  and  liver;  gall-bladder  distended  with  healthy  bile; 
omentum  contained  a  little  fat  The  body  measured  fifty-three  int^hfs 
in  length;  and  under  the  int«^ument  was  a  thick  layer  of  fat;  from 
half  an  inch  on  the  thorax  to  one  inch  on  the  lower  portion  of  the 
Abdomen.^' 

It  may  be  mentioned  that  the  parents  of  the  dei^ased  girl  we?^ 
tried  for  having  caused  her  death.  The  father  was  sentenced  to  im- 
prisonment for  tw^elve  months,  and  the  mother  for  six  months,  it 
being  represented  that  she  acted  under  the  orders  of  her  husband 

335,  Diagnosis  of  starvation. —  In  estimating  the  value  of  the  post* 
mortem  appearances,  as  evidence  of  death  from  starvation,  it  should 
be  remembered  that,  unless  there  is  absence  of  disease  sufficient  t0' 
have  induced  the  emaciation  and  anemic  oondition  described^  deatb 
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etimot  be  attributed  to  atarvation  as  its  cause.  There  are  many  dis- 
eases which  would  produce  a  similar  condition  of  the  body — some  by 
mechanical  obstruction  to  the  ingestion  of  food,  some  by  interference 
with  the  digestion  and  absorption  of  the  food,  others  by  their  direct 
influence  upon  the  metabolism  of  the  tissues.  Hence,  the  medical 
witness  should  be  extremely  cautious  in  attributing  the  death  of  the 
individual  to  starvation,  especially  in  the  presence  of  any  other  pos- 
aiUe  cause  of  emaciation. 


I 


336*  Definition, —  Suffocation  is  the  general  term  used  to  signify 
ike  impeding  of  respiration;  but  all  meUiods  of  impeding  mspi- 
ration  are  not  included.  The  exclusion  of  air  by  submersion  in  t  ™ 
liquid  is  considered  as  drowning ;  the  compression  of  the  trachea  by  | 
pressure  on  the  outside  of  the  neck  is  strangulation,  or  throttling,  or 
hanging, — depending  on  the  method  bj  which  the  compression  is 
produced.  There  remain,  however,  for  suffocation  the  cjums  where 
insufEcient  or  inappropriate  air  is  breathed,  where  the  respiratofy 
openings  are  closed,  where  lie  respiratory  passages  are  closed  from 
within^  where  the  respiratory  movements  of  the  lungs  or  chest  are 
limited,  either  by  pressure  on  the  chest  walls  or  by  pressure  on  the 
lungs  from  inside  of  the  thorax,  as  in  the  cases  of  pleurisy  with 
effusion  or  pneumothorax.  Where  there  is  interference  with  respira- 
tion from  obstruction  of  the  broncioles  as  in  disease,  interference  with 
the  nervous  control  of  the  muscles  of  respiration,  as  in  certain  drug 
poisonings,  or  where  there  is  a  vaso-motor  cramp,  as  in  epUep^. 
There  may  be  the  same  symptoms,  and  similar  post-mortem  findings, 
bnt  the  ca&es  are  not  considered  as  simple  suffocAtioUp 

337»  Hodes, —  Suffocation  by  an  insufficient  allowance  of  air  il 
seen  where  the  person  is  shut  up  in  a  limited  space,  as  in  a  trunk  Of 
drawer,  or  where  he  is  buried  alive;  by  closure  of  the  respiratorr 
openings  when  the  hand  or  a  cloth  or  a  pillow  is  held  over  the  mouth 
and  nostrils ;  closure  of  the  respiratory  passages  from  within  in  the 
cases  where  some  foreign  substance  is  crowded  into  the  pbamyx  or 
larynx,  blocking  the  entrance  of  air;  by  Interference  witJi  the  respir 
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Story  movementBj  as  in  compreaaian  in  a  crowd,  or  in  cases  of  infants 
who»  during  aleepj  are  Iain  upon  by  a  bedcompanioB. 

S38.  Bymptomi. —  The  symptoms  of  suffocation  appear  first  in  tlie 
modifications  of  breathing.  In  a  few  seconds  after  tbe  air  supply  is 
cot  off  respiratory  movemeiite  become  rapid  and  forcible  and  of  a 
marked  inspiratory  character.  At  the  beginning  of  the  second  min- 
ute there  is  a  loss  of  consciousness^  convulsions^  and  the  respiratory 
movements  become  expiratory  in  character.  In  the  middle  of  the 
second  minute  there  ib  an  expiratory  apasm,  lasting  about  a  second, 
which  is  followed  by  a  deep  inspiratory  movement  Then  comes  the 
stage  of  terminal  respirations, — -of  short,  deep,  snappy  respiratory 
movements  with  open  mouth,  which  come  at  increasing  intervals  and 
with  decreasing  force  until  they  cease*^  The  convulsions  of  the  sec- 
ond stage  are  very  constant,  and  not  rarely  at  their  height  cause  opis- 
thotonos* Their  intensity  and  duration  depend  on  the  strength  and 
age  of  the  person*  They  may  be  absent  in  the  weakened,  in  those 
dying  in  their  own  expirations,  as  where  the  quantity  of  air  is  lim- 
ited, in  persons  whose  nervous  systems  are  dulled,  as  in  the  intoxi- 
cated,  or  in  the  eases  of  gradual  suffocation.  During  the  convulsive 
stage  tiie  action  of  the  heart  is  slowed  and  the  blood  pressure  in- 
creased. It  is  then  that  the  characteristic  ecchymoses  under  the  akin 
MJoA  serous  membranes  are  formed.  Later  the  action  of  the  heart 
hecomea  more  rapid,  finally  growing  slower  and  weaker,  and  ceases 
after  the  respirations  have  stopped*  To  estimate  the  time  between 
tlie  cutting  off  of  the  supply  of  air  and  death,  Vibert^  performed 
mmie  experiments  upon  dogs,  hermetically  sealing  the  trachea.  From 
the  time  that  the  trachea  was  sealed  till  the  cessation  of  respiration 
was  on  die  average  four  minutes  and  five  seconds.  The  limits  of  this 
period  were  three  minutes  and  a  half  to  four  minutes  and  a  half, 
The  time  from  the  cutting  off  of  the  supply  of  air  till  liie  cessation  of 
the  heart-beat  was,  on  the  average,  seven  minutes  and  eleven  seconds. 
The  limits  of  this  period  were  from  aix  minutes  forty  seconds  to 
minutes  and  forty-five  aeconda, 

.  Fott-mortem  ligni.— The  post-mortem  signs  of  suffocation 
to  be  more  marked  the  more  rapid  and  complete  the  asphyxia, 
and  the  greater  the  resistance  and  struggles  of  the  person.  The  ex- 
ternal appearaneee  in  the  characteristic  cases  are  the  lividity  of  the 
&oe,  lips,  and  finger  nails;  the  prominence  of  the  eyes;  the  suffusion 
of  tbe  oonjunctivfF*,  the  protrusion  of  the  tongue,  and  the  dark,  bloody 


^Hofnuuin,  0«r.  Med.,  1902,  p,  513, 


•Vibert,  Pr#di  de  M#d    Ug.,  p.  125. 
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froth  at  the  mouth.     Minute  ecchymoses  on  the  neck  aod  cheat  art" 

oommon.  In  manj  of  the  cases,  however^  the  onlj  signs  externally 
are  the  blueoess  of  the  lips  and  the  mueotis  membrane  of  the  mouth. 
The  body  cools  slowlj  and  cadaveric  changes  set  in  early. 

The  internal  appearance  which  is  the  most  constant  and  valu- 
able is  the  condition  of  the  blood,  wbich  shows  the  dark  color, 
and  does  not  readily  clot  in  the  body.  All  of  the  organs  are  con- 
gested, hut  the  lungs  are  especially  well  filled  with  blood*  The  right 
aide  of  the  heart  is  filled  with  blood,  and  the  left  aide  empty  in  the 
typical  cases,  but  there  are  many  exceptions  to  this  rule.  The  small,  m 
sharply  circumscribed  ecchymoses  beneath  the  pleura  and  pericar-B 
dium^ — the  taches  de  Tardieu— are  most  constant  in  children^  and  am 
found  in  certain  cases  in  adults ;  but  they  are  significant  of  asphyxia, 
rather  than  of  suffocation.  They  may  be  found  also  on  the  Uring 
membrane  of  the  heart  and  aorta,  and  in  the  mucous  membrane  of 
the  larynx  and  trachea,  also  within  and  upon  the  thymus  gland*  The 
permanence  of  these  spots  renders  them  valuable  signs*  Tardieu 
found  them  under  the  pleura  of  the  fetus  which  had  been  for  ten 
months  in  a  privy  well  They  are  of  value  only  when  associated  with 
other  signs  indicating  the  mode  of  death. 

340.  Diagnosis, —  It  will  be  observed,  also,  that  the  other  above 
signs  are  merely  those  of  asphyxia  in  general  In  hanging,  strangii* 
lation,  and  drowning,  there  are  one  or  more  signs  characteristic  of 
the  agent  by  which  life  is  extinguished,  the  presence  of  which,  to- 
gether with  the  general  signs  of  this  kind  of  death,  ia  almoBt,  if  not 
quitej  conclusive*  But  in  other  modes  of  suffociition,  if  any  trace  of 
the  instrumentality  by  which  death  was  produced  is  found,  it  will  be 
most  probably  due  in  homicidal  cases,  to  haste  on  the  part  of  the 
assassin,  and  yet  cannot  aiford  any  addition  to  the  medical  evidence. 
Thus,  if  a  person  has  been  smothered  with  the  bedclotbes,  or  awSo- 
cated  by  a  hand  held  before  the  mouth,  or  by  compression  of  tiifl 
chest,  a  distinct  and  satisfactory  indication  of  the  fact  will  seldom  be 
had*  For  this  reason  the  medical  examiner  will  often  be  at  a  loss 
whether  to  ascribe  the  death  to  natural  or  to  violent  causes.  The  ease 
may  be  one  of  apoplexy,  of  faucial  disease,  or  of  pulmonary  oongei'  , 
tion,  or  may  be  due  to  a  variety  of  accidental  causes,  not  appareat 
without  a  careful  inspection  of  the  body.  This  must,  therefore,  ia  tU 
cases  where  it  is  important  to  remove  doubt,  be  conducted  in  the  m^t 
careful  and  searching  manner.  The  absence  of  any  characteristic 
mark  to  indicate  the  mode  of  death  gives  a  latitude  to  conjecture,  and 
to  the  proposition  of  general  questions^  which,  in  caae  of  trial,  wiU 
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Miiaiialy  embarrass  the  physiciaiL  If  no  accidental  cauBe,  such  as  a 
foreign  body  in  the  larynx,  nor  any  evidence  of  disease  fatal  by  the 
production  of  asphyxia,  be  discovered,  the  physician  should  still  be 
guarded  in  his  opinion,  and  leave  the  explanation  of  the  matter  of 
the  death  to  those  whose  duty  it  is  to  investigate  the  collateral  evi- 
dence. This  is  of  greater  weight  than  the  medical  testimony,  for 
while  the  physician  has  merely  to  declare  the  probability  of  the  per- 
son having  died  suddenly  by  suffocation,  the  collateral  evidence  must 
establish  the  instrumentality  by  which  the  act  was  done.  In  cases 
where  marks  of  other  violence  are  found  upon  the  body,  or  the  hands 
and  feet  are  tied,  these  facts  will,  of  course,  require  an  interpreta- 
tion from  the  medical  witness.  When  a  dead  body  is  discovered  in 
sand,  earth,  ashes,  or  similar  substance,  the  question  whether  the  per- 
son was  alive  or  dead  when  placed  there,  must  arise.  From  experi- 
ment and  observation,  M.  Tardieu  concludes  that  if  the  substance  has 
reached  the  oesophagus  or  stomach,  it  must  have  been  during  life ;  and 
that  if  the  body  was  buried  after  death  the  substance  will  seldom  pen- 
etrate beyond  the  entrance  of  the  mouth  and  nostrils ;  some  traces  of 
it  may  occasionally  be  found  in  the  fauces,  and  quite  exceptionally 
in  the  air  passages,  but  in  the  oesophagus  and  stomach,  never. 

841.  Cases;  accidental  suffocation. —  The  modes  in  which  acci- 
dental suffocation  may  occur  are  very  numerous.  In  the  cases  in 
which  persons  are  buried  alive  under  banks  of  earth,  covered  up  in 
the  ruins  of  falling  houses,  or  in  any  way  confined  in  a  narrow  space 
in  which  the  air  becomes  unfit  for  the  sustenance  of  life,  they  die  by 
fluffbcation.  Those  cases  in  which  a  foreign  body  becomes  impacted 
in  the  air-passages  are  more  obscure  because  the  cause  of  death  is  not 
suspected.  This  accident  occurs  most  frequently  from  over  haste  in 
eating;  but  instances  have  been  reported  in  which  it  occurred  during 
vomiting.  One  case  in  which  a  suspicion  of  violence  might  have 
been  entertained,  from  the  fact  that  the  victim  was  entirely  alone  at 
the  time  of  his  death,  was  cleared  up  by  finding  the  vomited  food  in 
the  larynx.' 

A  watchmaker,  aged  fifty  years,  was  found  dead  upon  the  floor  of 
his  chamber  at  nine  o'clock  in  the  evening.     He  had  not  been  seen 

*Hrake't    Zeitseh.,     1863,    4    H.    A  he  had  been  engaged  in  a    scuffle,    the 

•imilar  ease  maj  be  found  in    the   Ed.  man  with  whom  he  had  been    fighting 

Med.  and  8nrg.  Journ.,  April,    1844,  p.  was  arrested  on  the    charge    of    man- 

300,  and  a  more  recent  one  in  the  Lond.  slaughter.     A  post-mortera  examination 

Times  and  Oaz.,  April,   1869,    p.    419.  disclosed  the  cause  of    death    to  be  a 

In  a  ease  related  in  the  Lancet  (March,  piece  of  meat  wcdgod    in    the    throat. 

1850,  p.  313),  a  person  having  died  sud-  The  prisoner  was  therefore  di^ohargod. 
dknlj  after  eating,  previous    to   which 
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since  the  previous  evening.  During  the  day  several  peraooB  had 
knocked  at  his  door  in  vain,  and  it  was  at  last  perceived  that  a  for* 
cible  entrance  bad  been  made.  This  circumstancse  suggested  that  the 
man  had  been  assassinated.  On  examining  the  bodj,  no  trace  of  vio- 
lence was  discovered,  but  upon  the  neck  and  chest  were  many  spots 
resembling  those  of  purpura;  no  similar  spots  were  found  in  the 
pleura.  The  brain  and  lungs  were  strongly  eongeatedj  and  the 
tongue  and  lipa  were  wounded  by  the  teeth*  It  was  clear  that  deadi 
had  oecured  in  an  epileptiform  attack,  and  the  man  was  found  to 
have  formerly  been  subject  to  this  disease.  Robbers,  supposing  the 
occupant  of  the  room  absent,  had  effected  an  entrance;  but,  prob- 
ably alarmed  at  the  sight  of  the  corpse,  had  fled. 

This  case  suggests  the  caution  with  which  such  cases  must  be  iB- 
terpreted,  since  not  merely  the  circumstantial  evidence,  but  abo  tbe 
post-mortem  findings,  might  point  to  a  death  from  violence, 

341a,  Suicide, —  Suicide  by  suffocation  is  less  common.  Taylor 
quotes  the  remarkable  case  of  a  woman  who  placed  herself  iu  bed 
under  the  bedclothes^  and  desired  her  young  child  to  pile  several  af- 
tides  of  furniture  upon  her.  When  found,  some  hours  afterwards, 
she  was  dead. 

One  of  the  most  remarkable  cases  of  suicidal  suffocatioB  occurred 
in  Germany.  It  is  related  by  Dr.  Roth,  and  the  following  is  an 
abridgment^  in  the  Lond.  Med.  Qaz.^  from  the  original,  in  Henke'i 
Zeitschrift: — 

The  deceased  was  well  formed,  about  the  middle  height,  and  about 
twenty-five  years  of  age.  She  had  been  seen  to  retire  to  her  sleeping- 
room,  at  nine  o^ clock  one  evening,  in  her  usual  state  of  healdi  and 
spirits.  The  apartment  was  only  separated  by  a  partition  from  the 
one  in  which  her  master  and  mistress  slept,  and  waa  over  a  room  oc- 
cupied by  othei^  of  the  household.  At  half-past  five  o'clock  in  the 
following  morningj  the  master  knocked  against  the  partition  to 
awaken  H,,  but,  receiving  no  answer,  supposed  she  had  risen  and 
gone  out  to  her  worL  On  getting  up,  however,  he  found  all  tbe 
doors  and  windows  of  the  house  closed,  when  he  went  into  the  aerF- 
ant^s  room,  but  did  not  find  her  there.  On  the  bed  was  an  axe  of  t 
peculiar  shape,  employed  in  that  part  of  the  country  for  clipping  ofi 
branches  from  the  trees,  and  which  used  to  hang  behind  the  door. 
The  blade  of  the  axe  rested  against  the  back  of  the  bed,  and  the  han- 
dle on  the  bed.  Beside  it  lay  the  best  bonnet,  which  she  used  to  keep 
in  her  cheat  The  bed  appeared  to  have  been  slept  on.  After  fieaicb^ 
ing  the  weUj  lest  she  had  drovraed  herself,  H,^s  father  waa  sent  f<>r, 
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from  a  neighboring  village.  On  his  arrival,  he  suggested  that  the 
chest  should  be  opened  to  learn  in  what  trim  his  daughter  bad  left 
the  place.  Finding  the  chest  locked^  and  the  key  missings  a  black- 
sixiith  was  got  to  force  it  open,  when  the  body  of  the  servant  was  dis- 
covered in  the  chest,  lying  in  a  prone  position,  on  the  left  side,  with 
its  kne^  drawn  up,  the  upper  extremities  flexed,  and  the  missing  key 
grasped  in  the  right  hand.  The  chest  was  about  4^  feet  in  length, 
mnd  of  proportionate  depth.  It  locked  itself  on  the  fall  of  the  lid, 
and  oould  not  be  opened  from  the  inside.  The  corpse  was  nearly 
dfeased,  and  the  vest  (camisole)  was  put  on  with  its  inner  side  out 
On  the  following  day,  the  body,  which  had  been  removed  and  laid 
on  m  bed,  was  viewed  by  the  reporter.  The  cuticle  was  abraided  and 
reddish-brown  at  seven  or  eight  points,  about  the  centre  and  upper 
part  of  the  forehead.  The  largest  of  these  abrasions  corresponded 
with  the  thick  part  of  the  axe,  and  underneath  them^  the  integuments 
were  slightly  swollen  and  bluish.  The  face  and  upper  part  of  the 
chest  were  mottled  with  cadaveric  lividity,  the  ears  were  blue,  the 
eyelids  closed,  the  oonjunetivse  injected,  and  the  pupils  dilated. 
There  was  bloody  froth  about  the  lips  and  nostrils,  partly  dry,  partly 
fmlip  and  giving  this  part  of  the  face  a  blood-stained  appearance* 
Bloody  froth  was  issuing  at  the  time  from  the  right  nostril.  The 
month  readily  opened,  showing  the  tongue  in  its  natural  position. 
The  key  was  still  grasped  in  the  right  hand.  With  the  exception  of 
the  abrasions  on  the  forehead,  no  traces  of  injury  were  detected  on 
the  body.     The  clothes  were  entire. 

From  the  foregoing  circumstances,  the  reporter  was  of  opinion 
that  the  deceased  had  employed  the  axe  which  hung  in  her  room,  to 
kill  herself,  in  the  way  she  had  seen  others  slaughter  oxen,  and  that^ 
failing  in  the  attempt,  and,  perhaps,  ashamed  of  the  injuries  on  her 
forehead,  she  had  then  shut  herself  up  in  her  chest  and  perished  by 
smothering.  This  conclusion  satisfied  the  law  authorities  so  com* 
pletely  that  they  decided  that  there  was  no  necessity  for  making  a 
post-mortem  inspection. 

Dr.  Wossialo  relates  the  following  remarkable  case:  A  young 
woman  about  twenty  years  old,  who  had  given  birth  to  an  illegitimate 
child  seven  days  before,  died  suddenly.  Poisoning  was  suspected, 
but  this  was  negatived  by  the  autopsy.  The  signs  of  death,  however, 
by  su^ocation  were  very  distinct  The  eyes  protruded,  the  face  was 
swollen,  the  tongue  projected  between  the  lips.  The  outer  surface 
of  the  neck  was  in  vain  examined  for  any  sign  of  strangulation ;  but  a 
iMTgQ  ball  of  hay,  the  size  of  a  goose's  egg,  was  found  in  tlie  tluout, 
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reacbing  down  into  the  pharynjt  at  the  back  of  the  larymjt,  and  jiist 
viaible  when  the  moutb  was  widely  opened. 

There  was  do  doubt  that  this  was  the  cause  of  deatii ;  the  question 
was  whether  the  case  was  one  of  suicide  or  murder*  She  had  just 
left  the  room  in  which  were  aeveral  persons.  The  mistn^a  of  tbe 
house  went  out  to  seek  her,  and  eaw  her  standing  on  the  floor  of  a 
hay-loft,  and  noticed  that  she  trembled  and  breathed  with  difficulty. 
When  the  girl  was  asked  what  waa  the  matter^  she  made  bo  answtr 
The  woman,  therefore^  called  her  son,  and  they  got  her  down  through 
a  hole  in  the  floor  of  the  loft,  and  led  her  indoors-  Several  women 
were  present,  and  they  thought  she  waa  in  a  fit;  she  waa  blue  in  the 
face,  trembled  in  the  hands  and  feet,  rolled  her  eyes,  and  from  time 
to  time  opened  her  mouth  as  if  gasping  for  breath.  After  about  a 
quarter  of  an  hour  she  died. 

In  spite  of  the  improbability  of  th©  thing,  there  waa  no  doubt  thai 
this  was  a  case  of  suicide.  There  were  no  marks  of  violencse^  and 
the  people  in  the  house  heard  no  cry.  She  had  also  full  opportuni^ 
of  calling  attention  to  the  cause  of  her  sufferings  when  she  was  first 
found  stajiding  in  the  loft* 

341b.  Hamicide. —  Those  who  are  usually  the  victinifl  of  homicidal 
suffocation  are  infants  and  the  aged,  or  those  who  are  otherwise  help- 
less. So  slight  a  degree  of  resistance  is  necessary  to  defeat  the  pur- 
pose of  the  assassin  that  a  great  disproportion  of  strength  must  exist 
for  the  attempt  to  be  successful.  Nevertheless,  those  miserable 
wretches,  Burke  and  bis  accomplices,  reduced  murder  by  auffocation 
to  a  system,  choosing  it  as  the  mode  of  death  most  likely  to  leave  no 
marks  of  crime  behind  it  The  murderer  bore  with  hie  whole  weight 
upon  the  breast  of  his  victim,  and  with  hia  hands  covered  forcibly  the 
mouth  and  nostrils  till  death  cajne  om  The  body  of  one  of  the  vic- 
tims presented,  according  to  Dr.  Cbristison,  so  few  traces  of  injuiyi 
that  without  the  assistance  of  proof  from  other  sources,  it  would  ha^e 
been  impossible  to  have  declared  that  the  death  was  not  a  natural  one. 
In  a  case  related  by  Dr.  Casper,  the  body  of  a  rich  old  lady,  who  lived 
in  one  of  the  moat  frequented  streets  of  Berlin,  waa  found  one  morn- 
ing, in  her  bed,  her  head  buried  among  the  pillows,  and  heaped  over 
with  bedclothes*  Her  hands  were  tied  fast  behind  her  back,  and  ber 
legs  bound  together  by  a  band,  including  also  her  underclothing.  The 
room  being  warm  the  body  was  rapidly  decompoaingp  the  head  wu 

*VrtT7^ehr.  f.  get.  Med.,  N,  F.  L,  p. 
2fl3;  iWr-Book  of  Med.  and  Burg^ 
1S64,  p.  458. 
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black] sh-green^  and  the  fipidennis  waa  looKe.  At  the  same  time  the 
©jEs  were  prominent  and  injected^  acd  the  tongue  swollen  and  pro- 
trudicig.  Some  marks  were  found  upon  the  neck,  which,  being  hard 
and  distinct  in  color  from  the  surrounding  skioj  were  thought  to  in- 
dicate an  attempt  at  strangulation*  Everything  was  in  the  greatest 
disorder  in  the  chamber^  the  drawers  and  cabinets  being  rifled  of  their 
contents.  The  opinion  of  the  examiners  was  that  death  resulted 
from  a^^pbyxia,  produced  both  by  strangulation  and  suffocation. 
The  following  is  an  interesting  case  in  this  connection:^ 
A  case  of  trial  for  murder  by  suffocation  lately  came  before  the 
oourt  of  oyer  and  terminer  of  the  city  of  New  York,  Judge  William 
Kent  presiding,  in  which  William  Leitga,  the  prisoner,  was  accused 
of  tbua  destroying  his  wife,  and  afterwards  setting  fire  to  her  bed, 
bj  which  the  body  was  considerably  burned  before  the  fire  was  dis* 
aorroied  and  arrested*  It  appeared  in  evidence  that  they  had  liv^ 
wmrj  unhappily  together,  both  being  addicted  to  habits  of  intemper^ 
mac^  and  had  been  quarreling  at  1  or  2  o'clock  in  the  morning 
on  which  the  fire  took  place  (it  being  discovered  about  6  o'clock). 
The  deceased  was  found  lying  on  a  cot,  a  little  on  her  right  aide,  with 
a  large  pillow  ov^r  her  feet,  but  not  covering  the  whole  head;  the 
arms  bent  up  and  lying  across  the  breast  under  the  pillow,  which  was 
partly  burnt;  her  Umbs  were  burnt  to  the  knees,  and  also  her  right 
arm;  the  reat  of  the  body  was  not  mueJi  burnt;  the  countenance  was 
diatorted^  the  eyes  open,  and  the  tongue  protruded  from  the  mouth 
nearly  an  inch*  The  cot  on  which  she  lay  was  about  4  feet  from  the 
ikrre ;  there  was  no  appearance  of  fire  between  the  cot  and  the  stove ; 
but  everything  showed  that  the  fire  had  commenced  at  the  f  >ot  of  the 
cot,  and  worked  up ;  an  empty  lamp  lay  on  the  floor  about  3  feet  from 
the  foot  of  the  cot;  bedclothes  were  lying  about  the  room,  and  every- 
thing indicated  that  there  had  been  a  violent  quarreL  Aa  the  testi- 
mony of  Dr,  Rogers  contains  the  principal  facts  in  this  case,  we  pre- 
aeiit  it  in  detail: — 

l>r-  James  L  Rogers  testified  that  he  **8aw  the  body  about  8 
o'dodc  in  the  morning  of  October  29th,  1843;  the  body  was  slightly 
ttieltoed  to  the  right;  the  arms  were  up,  inclining  to  the  breast,  but 
not  on  it ;  the  lower  part  of  the  right  arm  and  hand  were  burnt  to  a 
eriap;  the  hair  was  burnt  off  the  top  of  hor  head ;  the  left  cheek  was 
bamt  on  a  place  about  as  large  as  half  a  dollar ;  the  transparent  part 
of  the  left  eye  was  scorched ;  the  body  was  burnt  acrosa  the  atomacb 
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down ;  below  the  knee  the  flesh  was  burnt  almoa*  entirely  off — above 
the   knee  to  the   abdomen,  it  had   the  appearance   of  a   ham   being  M 
smoked ;  tliere  was  no  burn  on  any  other  portion  of  the  body  except  the  ™ 
left  ear;  the  mouth  was  not  burnt;  the  tongue  protruded;  the  counte- 
nance perfectly  calm ;  no  mark  waa  perceptible  about  the  neck  or  any 
other  place^  except  a  amall  flesh  wound  in  the  right  side  of  the  eya 
On  di&seetiouj  the  brain  was  found  perfectly  natural — stomach  also 
healthy,  containing  about  two  spoonfuls  of  liquid  matter;  the  bowek 
were  perfectly  healthy,  as  were  the  kidneys,  except  that  they  all  ap- 
peared somewhat  congested ;  the  lunga  and  heart  were  healthy,  hut  the 
Yessela  of  the  lungs  were  deluged  with  dark,  venous  blood,  as  was  the 
right  side  of  the  heart;  the  left  side  of  the  heart  was  nearly  free  (dm 
blood."  1 

The  district  attorney  asked  what  was  his  opinion  of  the  cause  of 
death. 

Witness:  "In  the  absence  of  all  natural  causes,  of  which  there 
were  none,  I  should  say  she  died  from  stoppage  or  prevention  of  air 
from  the  lungs;  it  may  be  called  suffocation;  the  same  appearances 
would  be  produced,  eitiier  by  the  breath  being  stopped  by  something 
placed  over  the  nose  and  mouth,  or  by  drowning,  I  observed  no  ap- 
pearance of  intoxication;  I  think  I  never  examined  a  body  wher&fl 
there  was  a  more  healthy  appearance  than  that  presented.  Where' 
there  is  a  dense  smoke  of  carbonic  acid  gas  from  the  burning  of  char* 
coal^  the  same  appearances  of  the  lungs  and  heart  would  exist  in  some 
measure,  but  not  so  fully,  as  the  air  in  such  cases  continues  partiaB? 
to  have  effect  The  fact  that  one  eye  was  burnt,  the  placid  state  of 
the  countenance  (this  was  denied  by  other  witnesses  who  first  saw  the 
body,  and  can  hardly  be  presumed  from  the  protruding  of  the  tongue, 
etc.),  and  the  position  in  which  she  lay,  led  to  the  conclusion  that  she 
must  have  died  before  the  fire.  The  probability  is,  that,  if  the  per- 
son had  been  alive  when  the  fire  reached  her,  she  would  have  shut  her 
eyes,  and  one  of  them  would  not  have  been  burnt  There  was  no 
blister  in  the  eye,  as  there  would  have  been,  had  it  been  burned  durii^ 
life.  There  was  also  no  red  line  on  the  body  to  where  the  fine  cauaB^ 
which  is  also  a  very  certain  sign  of  burning  before  death/^ 

Cross-examined ;  "In  the  case  of  a  person  who  dies  of  suiffoeatiOD 
there  is  a  congestion  of  the  brain;  the  eyeballs  are  distended,  aini 
there  is  at  all  times^'  (in  drunkards  dying  thus)  "  a  ^nell  of  alcohol 
in  the  stomach  and  brain." 

Mr.  Brady  asked  the  witness  whether  if  a  person  got  intoxicil^^^ 
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and  in  g  position  to  prevent  respiration,  the  same  appearances  would 
not  be  presented  as  in  the  present  case. 

Witness :  *'It  would  depend  upon  this  position.  If  the  head  was 
down  and  respiration  stoppedj  there  might  be  a  paralysis ;  it  is  very 
difficult  for  persons  to  suffocate  themselves.  If  paralysis  did  occur 
from  intoxication,  the  brain  would  show  it;  but  there  was  no  appear- 
ftnee  of  the  kind  in  the  present  case  at  alL  There  was  hardly  the 
iisu&l  quantity  of  water  in  the  brain," 

I      Brmdy:     '*  Could  not  this  woman  have  got  so  beastly  drunk  that 
she  might  have  got  in  a  position  to  suffocate  I** 

Witness :  "Such  might  have  been  the  case,  but  it  would  show  it- 
self in  the  brain," 

Brady:  "Would  you  say  that  she  did  not  go  to  bed  drunk  that 
night?" 

I  Witness:  "In  the  absence  of  all  appearance  or  symptom  to  that 
effect,  we  were  induced  to  believe  that  there  was  nothing  to  justify 
a  supposition  of  the  kind.  If  a  person  died  of  intoxication,  the 
brmin  would  show  it,  and  in  persons  habituated  to  intoxication,  thert' 
would  be  a  morbid  appearance  about  the  stomach  and  lungs,  a  bloato^l 
ociimtenaBce,  and  other  marks  which  would  distinguish  it  Suffoca 
tion  and  apoplexy  present  different  appearances  after  death;  in  the 
&n^  CBBe  the  lungs  oease  their  functions  for  want  of  air,  yet  the  blocnl 
paases  to  the  brain  and  returns,  as  there  is  nothing  in  the  neck  to  pre 
TOOt  it;  but  in  apoplexy  or  strangulation,  as  in  the  case  of  a  oord 
round  the  neck,  the  blood  stops  and  the  brain  exhibits  the  effect  In 
suffocation,  the  breath  may  be  stopped  in  a  minute  or  half  a  minute, 
so  that  a  person  would  cease  to  struggle,  and  in  ten  minutes  be  dead* 
There  was  an  indentation  of  a  key  on  the  left  breast  of  the  deceased, 
which  might  have  been  made  by  a  heavy  arm  pressing  on  it" 

Dr.  Putnam  testified  to  nearly  the  same  effect  He  said :  "That 
0one  of  the  viscera  exhibited  any  marks  of  intemperance  j  that  if 
death  had  been  so  caused,  the  brain,  stomachy  and  countenance  would 
allow  it;  the  brain  particularly  would  be  congested.  In  death  by 
strangulation,  there  would  probably  be  proof  of  violence  perceptible 
about  the  neck,  and  the  tongue  would  ordinarily  protrude;  it  ^ner- 
ally  produces  apoplexy.  Suffocation  may  be  produced  by  stopping 
the  r^piratory  organs,  or  by  inhaling  gases.  To  distinguish  which 
of  these  causes,  one  must  know  the  attending  circumstances.  A  per- 
•an  dying  of  suffocation  by  inhaling  carbonic  acid  gas  would  exhibit 
•ome  change  of  countenance*  I  saw  nothing  in  the  body  externally 
or  internally  that  could  account  for  death.  Taking  everything  into 
Vou  III.  Mh>  Jl^— 20, 
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ODnaideration,  I  cooclude  the  death  to  have  happened  from  euScoi' 
tion*  A  pillow  laid  over  the  nose  and  mouth  produces  ^uch  deith 
in  two  or  three  minutes^  without  external  marks,  I  believe  the  fire 
to  have  been  commimicated  to  the  body  after  death." 

Cross-examined:    ^'My  opinions  have  been  formed  from  reading; 
never  attended  but  four  post-mortem  examinations ;  never  of  one  who 
died  from  suffocation  from  any  cause*     Congestion  of  the  brain 
would  certainly  be  found  after  death  from  intoxication;  so  would 
also   inflammation  of  the   stomach-     Post-mortem   examination  wa». 
made  at  11  o'clock  a.  m.     Stomach  appeared  as  if  she  had  not  eaten 
for  six  or  eight  hours ;  had  she  gone  to  bed  drunk  at  1  or  2  o'elock 
the  night  before,  should  expect  to  find  evidence  of  the  facL     1  should 
not  expect  to  find  a  morbid  state  of  the  stomach  in  fie  case  of  a  per- 
eon  who  drank  moderately^  that  is  habitually,  but  not  to  intojucation ; 
never  read  of  a  case  of  strangulation  without  marks  of  external  force; 
whether  the  tongue  protrudes  or  not  depends  upon  the  peculiar  wajH 
in  which  the  exterior  force  is  applied.     Suffocation  may  happen  ac-" 
cidcntallyj  by  getting  into  a  position  in  which  it  is  impossible  to 
breathe;  this  is  the  case  often  with  infants;  it  is  not  impossible  that 
thia  might  occur  in  the  ease  of  an  adult,  in  a  case  as  helpless  as  i 
childj  but  the  probability  is  against  such  an  occurrence.     In  the  case 
of  a  person  in  a  room  where  there  was  smoke,  or  gas,  or  oomipt  air 
of  any  kind,  a  drunken  person's  death  might  be  much  expedited*     la 
cases  of  death  by  noxious  gases,  the  tongue  is  usually  more  or  lem 
protruded,  and  there  ia  more  or  less  frothy  appearance  about  the 
mouth,    lu  ordinary  suffocation,  not  by  gases,  etc,,  it  is  rare  that  the  J 
tongue  protrudes;  in  cases  of  violent  suffocation  it  is  not  common fW 
difficult  to  say,  on  a  post-mortem  examination,  whether  the  person 
died  from  violent  or  accidental  suffocation/' 

Physicians,  as  usual,  were  called  on  behalf  of  the  prisoner,  aad  j 
some  confiieting  if  not  opposing  opinions  were  advanced.  B 

Dr.  Archer  (coroner) :  "Thought  that  the  bums  had  been  in- 
flicted after  death;  saw  the  stomach,  thought  it  did  not  look  entireij 
healthy,  as  there  was  a  turgid  appearance  of  the  vesaelar  showing  that 
it  had  been  a  good  deal  stimulated.  There  was  no  pink  m&igui 
around  the  burns;  never  found  an  exception  of  death  from  burning 
that  there  was  absence  of  the  pink  margin ;  did  not  consider  it  a  sign 
of  suffocation  that  the  tongue  protruded ;  thought  the  eye  waa  burnt 
after  death.  In  death  from  carbonic  acid  the  countenanoe  is  geaer 
ally  placid,  and  k  is  not  eomraon  for  the  tongue  to  be  protruded ;  th« 
brain  and  lungs  are  more  or  less  congested ;  if  there  are  no  eodemal 
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marks,  no  parson  can  say  positivelj'  whether  the  persons  died  from 
natural  causes  or  from  violence.  If  a  person  diea  after  a  debauch^  I 
fthould  expect  to  find  evidence  of  it  in  the  brain  or  stomach.  It  is 
impossible  to  say  how  long  after  a  person  has  been  drinking  its  traces 
would  be  lost  from  the  system  j  when  the  effect  ia  gone>  however,  the 
liquor  is  gone." 

Dr.  RamsoD  testified  that  *'h€  had  attended  post-mortem  examina- 
tionfi  in  cases  of  death  from  suffocation,  and  lately,  where  two  per- 
§oua  were  suffocated  by  charcoal;  their  coiintenanoes  were  swollenj 
and  the  eyes  somewhat  protruded;  there  was  a  distortion  of  features 
(one  more  than  the  other,  as  the  patient  lay  on  his  face) ;  in  cases  of 
suffocationj  the  brain  is  generally  congested  and  the  blood  blacker  in 
the  different  vessels  than  in  ordinary  eases,  and  the  lungs  more  or  less 
«Oi»gested;  countenance  more  or  less  distorted;  in  such  cases  should 
judg!e  more  from  the  blood  in  the  arterial  system,  than  from  the 
brain;  there  is  no  particular  condition  of  the  heart,  except  there  is 
Uaek  blood/' 

The  tesUtnony  of  Dr*  Middleton  Goldsmith  was  to  the  same  effect 
In  summing  up  llie  case,  Mr.  Warner^  the  counsel  for  the  accused, 
among  other  remarks,  said,  that  the  medical  testimony  did  not  agree^ 
and  that  it  was  filled  with  doubts  and  uncertainty.     "The  positive- 
iieas^"  he  obeerved,  *'with  which  medical  men  give  their  testimony  is 
to  he  aaeribed  to  the  care  they  have  of  their  own  reputation  in  their 
profession,  and  to  the  fear  they  have  of  seeming  ignorant  of  their 
profession.     These  witiiesses  disagree  as  to  the  indications  of  intem- 
perance presented  by  the  stomach  of  the  deceased.     Dr.  Archer  alone 
meorlcmed  any*    The  fact  will  appear  abundantly  that  she  was  very  in- 
temperate/' etc,    Mr.  Brady  quoted  from  Beck's  ^^Medieal  Jurispru- 
deiioe/'  where  it  is  stated  that  moat  physicians  are  not  competent  to 
make  post*mortem  examinations,  and  hence  argued  that  those  who 
made  the  dissection  in  the  present  case  were  probably  incompetent 
Judge  Kent,  in  his  charge,  came  to  the  conclusion,  after  a  full  reca- 
pitulaiioD  of  the  testimony,  that,  first,  nothing  postitively  certain  was 
lown  as  to  the  cause  of  death;  and,  second,  nothing  positively  ex- 
dnded  the  idea  tliat  it  was  occasioned  by  suffocation, — the  probabil- 
ity being  in  favor  of  the  latter.     The  judge  also  instructed  the  jury 
that  nnle^Si  they  found  the  death  was  occasioned  by  smothering,  no 
matter  in  what  way  effected,  they  could  not  find  the  prisoner  guilty; 
I,     although  they  might  come  to  the  coucluaion  that  the  deceai?ed  per- 
^■jilietl  fnitn  burning,  or  in  some  other  manner,  not  stated  lu  the  indict- 
HfeneDtp  and  by  the  hands  of  the  prisoner*     Verdict— Not  guilty. 
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Still  another  circumstaiice  under  which  death  may  be  acoom* 
pliehed  hy  suffocatlonj  will  be  found  in  some  cases  of  rape.  An 
instructive  example  of  this  kind  will  be  found  in  the  following  Ge^ 
man  cmc.  In  it,  the  subsequent  confession  of  the  criminal  con- 
firmed the  accuracy  of  the  opinion  given  bj  the  medical  officer,  whicK 
was,  that  after  a  struggle  the  woman  had  been  overpowered  and  far- 
cibly  eompelled  to  submit  to  the  desires  of  her  raviahcr;  who  at  die 
same  time  held  his  hand  over  her  face  to  prevent  her  erjing  for  help. 
In  doing  30 J  however,  he  had  according  to  his  own  story,  nniotendoa* 
ally  suffocated  her.  The  body  of  the  deceased,  in  this  ca^,  pre- 
sented the  signs  of  asphyxia  in  a  marked  degree^  the  face  being  pur* 
pie  and  turgid,  the  eyes  injected,  the  lips  and  tongue  swoUen  and 
livid,  and  the  fingers  convulsively  clenched.  The  lungs  were  per- 
fectly black  with  blood,  and  so  distended  that,  upon  incision,  the 
blood  escaped  in  profusion;  the  vena  cava  and  right  side  of  the  heart 
were  also  gorged  with  dark,  but  coagulated  blood.  The  oerebrtl 
veins  and  sinuses  were  not  remarkably  full*  If  the  crime  had,  m 
this  instance,  been  unconnected  with  rape,  it  is  probable  that  some 
marks  of  violence  would  have  been  found,  but  the  weight  of  the  man'i 
body,  no  doubt,  as  well  as  other  causes,  contributed  to  the  ease  wil 
which  the  suffocation  was  accomplished, 

A  curious  case  of  suffocation,  unintentionally  produced,  is  gi' 
in  the  London  Lancet     A  lad,  eighteen  years  of  age,  was,  by  way 
a  joke,  forced  head  downwards  into  a  sack  containing  about  a  buihel 
of  bran,  by  two  of  his  fellow-laborers  on  the  farm.     According  to  the 
testimony  of  one  of  the  parties,  who  were  at  the  same  time  the  perpe- 
trators and  the  only  witnesses  of  the  outrage,  the  month  of  the  s&A 
was  tied  with  rope-yarn,  round  the  legs  of  the  lad.     This  was  ahnost 
immediately  cut,  and  the  boy  released  from  the  sack.     He  was  re- 
ported to  be  black  in  the  face  and  frothing  at  the  mouth,  but  hecMm 
sufficiently  sensible  to  drink  a  small  quantity  of  w^ater.    He  bn:»Atbd, 
however,  with  great  difficulty,  remained  insensible,  and  lived  oalj 
twenty  minutes   after  being  extricated  from  the  sack-     Upon  post- 
mortem examination,  it  was  found  that  sixteen  hours  after  death  tbe 
thorax  and  abdomen  retained  a  considerable  degree  of  wannlh.    A\ 
the  bifurcation  of  the  trachea  a  large  quantity  of  bran  was  foimd ; 
the  left  bronchus  was  entirely  filled  with  it,  and  the  right  nearly  so* 
and  their  subdivisions,  as  far  as  they  could  be  traced  into  the  sut 
stance  of  the  lungs,  were  full  of  the  same  material** 

*  AiiotlieT    c»ae      in      mftny     r^pects    raond  mnd  Dfivcrgie.    Ann.  d'Hyg^  Jnlf. 

•Imilar  to  thiR  one  la  reported  by  Ray-    1852. 
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The  following  intereating  and  curious  caae  occurred  at  Edinburgh 
in  1855 :  Janet  Stewart,  between  sixty  and  seventy  years  of  age,  lived 
in  the  family  of  her  niece,  consisting  of  three  adults  besides  hersetf 
and  a  child.  All  were  grossly  addicted  to  intemperance,  Janet  was 
found  dead  with  a  contused  and  lacerated  w^ound  of  the  scalp,  exten- 
sive emphysema  beneath  the  akin  of  the  trunk  and  in  the  chesty  and 
seven  ribs  of  the  left  side  fractured*  The  face  was  pale  and  slightly 
swollen,  the  features  composed,  the  eyelids  shut,  the  lips  nearly 
closed,  and  the  tongue  slightly  protruding.  On  examining  the  neck, 
a  hard  mass  was  felt  at  the  back  part  of  the  throat,  which  proved  to 
be  the  cork  of  a  quart  bottle,  tightly  inserted  into  the  upper  part  of 
the  larynx,  the  sealed  end  being  uppermost.  It  was  covered  with  a 
frothy  brown  mucus.  The  epiglottis,  larynx,  and  trachea  were  con- 
siderably injected.  The  last,  with  the  bronchi,  presented  a  briglit, 
florid  appearance,  and  their  whole  snrfaee  was  coated  with  mucus. 
By  experiments  on  the  dead  body  it  was  ascertained  that  when  a  oork, 
such  as  had  here  been  found,  was  pushed  along  the  mouth  against  the 
cervical  vertebrse,  the  upper  end  was  forced  backwards,  while  the 
lower  end  was  tilted  forwards,  and,  by  continuing  the  pressure,  made 
to  enter  the  larynx.  It  was  hence  cx^nduded  that  the  attempt  to  kill, 
indicated  by  the  wound  of  the  scalp  and  the  fractured  ribs,  had  been 
successfully  completed  by  suffocation  by  means  of  the  cork,- — the 
frothy  mucus  around  this  body  and  the  redness  of  the  mucous  mem- 
brane proving  that  death  bad  not  immediately  followed  its  introdue- 
tioD,  One  of  tJie  party,  who  was  indicted  on  the  testimony  of  the 
rest  as  the  author  of  these  outrages,  was  tried*  The  Jury  returned  ft 
verdict  of  "not  proven  /*  but  a  few  weeks  afterwards  a  body  believed 
to  be  that  of  the  prisoner  was  found  floating  in  the  Clyde. "^ 

In  infants,  murder  by  suffocation  is  undoubtedly  very  common,  it 
being  very  rapidly  effected,  and  leaving  no  characteristic  traces  be- 
hind it  Death,  thus  criminally  produced,  has  often  been  attributed 
to  convulsions. 

It  is  a  common  habit  among  nurses,  in  order  to  quiet  a  child,  to 
thrust  into  its  mouth  a  bag  made  of  rag  or  wash  leather  containing 
sugar  or  crushed  crackers.  The  infant  is  thus  generally  pacified* 
and,  the  mouth  being  tilled  with  the  bag,  it  breathes  chiefly  through 
the  nostrils.  If  by  any  accident  these  should  be  obstructed  or  by  a 
andden  act  of  inspiration  the  bag  should  fall  back  into  the  throat, 
death  by  suffocation  must  result,  unless  prompt  assistance  be  reu- 

^Ediiib.  Med.  Joiirti.,  VoL  I.,  p.  61L 
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342.  Definition. —  Strangulation  is  the  oompression  of  the  neek 
from  the  outside.  If  this  compression  is  done  with  the  hand  the 
process  is  called  throttling;  if  it  is  done  by  suspension  of  the  body  so 
that  the  weight  of  the  body  is  the  active  factor  in  causing  the  com- 
pressiouy  the  process  is  called  hanging;  if,  however,  the  strangulation 
is  produced  by  a  rope  or  similar  means,  applied  completely  around 
the  neck,  but  constricted  by  some  other  force  than  the  weight  of  the 
body,  the  process  is  simple  strangulation.  As  hanging  is  usually  dif- 
ferent from  throttling  and  strangulation  proper  in  respect  to  the  per- 
son responsible  for  the  act,  it  may  better  be  considered  independently. 

843.  Strangulation  by  bands. — In  strangulation  by  bands  around 
the  neck,  death  is  not  caused  entirely  by  the  obstruction  to  respira- 
tion, but  also  by  interference  with  the  circulation  in  the  vessels  of 
the  neck,  and  stimulation  of  the  nerves  of  the  larjmx.  The  conges- 
tion of  the  brain  by  the  impeded  return  of  the  blood  towards  the 
heart  greatly  accelerates  the  fatal  result  Sometimes  a  rope  is  used, 
sometimes  a  hankerchief,  a  strap,  a  ribbon,  or  a  strip  from  the  bed- 
ding or  some  article  of  clothing.  Sometimes  it  is  wound  several 
times  around  the  neck,  in  other  cases  twisted  like  a  tourniquet  with 

a  apoon,  knife  handle,  or  some  similar  body. 
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S44.  Tlirottliii^.^ —  Throttling  bj  hand  is  bj  far  the  most  frequent 

mode  in  which  the  violence  is  emplojedj  especiallj  in  cases  of  homi- 
cidiil  strangulation.  It  ma^  be  by  compression  from  the  front  of  the 
neck  back  against  the  vertebral  column^  with  the  other  hand  on  ih© 
back  of  the  neck,  or  bj  pressing  the  head  against  some  resisting  body. 
Or  it  may  be  by  lateral  compression  of  the  larymc-  Only  slight  ex- 
ternal  pressure  is  needed  to  close  the  glottis.  Closing  of  the  glottiB 
is  sufficient  to  cause  death  in  a  few  minutes.  Here  compression  of  ■ 
the  blood  vessels  is  of  less  significance  than  in  strangulation  by  a  ™ 
band  around  the  neck  j  but  another  element— the  shock  from  stimula- 
tion of  the  vagus  nerve,  especially  its  superior  laryngeal  brandi — at  M 
times  comes  in,  causing  sudden  stoppage  of  respiration,  in  which  case  ' 
a  short  compression  of  the  larynx  produces  a  temporary  paralysis  of 
respiration*  If  the  pressure  be  continued,  after  a  short  suspension  of 
breathing  there  sets  in  a  period  of  difficult  breathing,  followed  by 
death,  which  occurs  sooner  than  in  cases  of  simple  ocelusion  of  the 
trachea.  A  similar  result  also  follows  often  after  injury  to  the  in- 
ferior branch  of  the  vagus  nerve.  Hofmann  cites*  the  case  of  a 
woman  attacked  by  a  robbePj  w^ho  grasped  her  by  the  throat  She 
fell  immediately.  He  robbed  her  and  ran.  A  few  seconds  later  tie 
woman  was  found  unconscious,  and  was  restored.  She  knew  the  de- 
tails of  the  attack  until  she  had  been  grasped  bj  the  necL  She  said 
that  she  instantly  lost  consciousness  when  she  felt  the  man's  hand  on 
her  neckj  so  that  she  felt  neither  dyspnea  nor  paim  The  neck  showed 
no  signs  of  prolonged  compression.  Therefore  the  loss  of  conscious* 
ness  was  interpreted  aa  being  caused^  not  by  suffocation,  but  by  the 
pressure  on  the  neck. 

Taylor  cites  a  similar  case  where  an  old  woman  was  throttled  b 
her  store  ao  quickly  and  so  quietly  that  her  husband,  in  the  next  room, 
separated  by  a  thin  partition,  heard  no  noise  or  disorder.  And  Yi- 
bert*  had  two  similar  cases  where  the  injuries  were  not  sufficient  to 
produce  any  lesions  in  the  deep  parts  of  the  neck, 

345,  Symptoms* — The  symptoms  of  strangulation  are  those  of 
asphyxia,  or  of  shock,  or  of  cerebral  congestion.  The  time  before 
death  depends  upon  the  severity  of  the  constricting  force,  and  the 
place  of  application  of  that  fore©.  The  greater  the  force,  other  things 
being  the  same,  the  more  rapid  the  process,  up  to  the  pressure  wbidi 
causes  a  complete  occlusion  of  the  respiratory  and  circulatory  chaJi- 
nels.     As   to  the  point  of  application  of  the  constricting  force. 


■  Motmrnui,  Ger.  M«d.,  Hm,  p,  578.  ^  Vibert,  Fr^«  de  MM.  Uff. 
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Flebehmanii  sho^xid'  bj  experiments  upon  himself  that  the  degree 
anil  the  rapidity  of  onset  of  suffocative  symptoms  vary  markedly  with 
the  site  of  the  constriction.  When  a  ligature  was  placed  between  the 
jaw  and  the  hjoid  bone,  and  was  moderately  tightened,  the  effect 
coald  be  stood  for  two  minutes,  when  the  noose  had  to  be  loosened; 
when  placed  over  the  larynx  it  had  to  be  loosened  after  one  and  a 
half  minutes;  and  when  the  noose  was  around  the  cricoid  cartilage, 
jt  could  he  borne  for  only  a  few  seconds. 

346.  Poit-mortem  ii^s,  in  general.—  The  post  mortem  signs,  both 
external  and  internal,  are  often  eharacteristic  of  the  manner  of 
deatli^  but  in  the  cases  where  death  has  been  caused  by  shock,  as  in 
thfotUing,  there  may  be  no  signs  at  all,  or  only  very  indefinite  signs^ 
to  point  to  the  cause  of  death. 

347*  General  external  appearances —  The  general  external  appear- 
ance, if  the  strangulation  has  been  associated  with  suffocation,  may 
be  that  of  asphyxia,- — cyanosis,  staring  eyes,  protruding  tongue,  and 
ec«hjmo8es  on  the  skin  of  face  and  neck ;  but  more  often  the  face  is 
pale  Of  dusky,  the  eyes  not  prominent,  the  tongue  not  protruded  be- 
yond the  teeth,  and  there  is  not  much  bloody,  frothy  mucus  on  the  lips, 
though  both  they  and  the  tongue  are  usually  bluish  in  color,  Taylor 
cites  two  cases  with  bleeding  from  the  ear  and  rupture  of  the  drum 
toambrane.  The  condition  of  the  male  genitals  has  been  much  dis- 
pnted,  the  consensus  of  opinion  being  that,  while  the  penis  may  be  in 
flemiereetion,  and  there  may  have  been  a  flow  (not  an  ejaculation)  of 
semmal  fluid,  yet  this  condition  is  far  from  constant^  and  13  not  char- 
acteristic of  this  form  of  death,  but  likely  to  occur  in  any  violent 
death  of  a  healthy  man.  Similarly  the  urine  and  feces  may  be 
passed,  as  in  other  violent  deaths,  especially  in  woman. 

848.  Harks  on  the  neck. —  The  most  characteristic  signs  on  the 
eiirfaoe  of  the  body  are  found  in  the  marks  on  the  neck  of  the  fingers 
or  of  the  band  that  constricted  the  throat  The  finger  marks  are  gen- 
erally on  the  sides  of  the  neck,  and  often  can  be  made  out  clearly 
enough  to  tell  how  the  hand  was  placed  at  the  time  that  the  act  was 
eommitted,  the  thimib  mark  showing  on  one  side,  and  the  four  finger 
marks  on  the  other^  The  mark  of  the  constricting  band  in  the  case§ 
of  true  strangulatioii  usually  runs  in  a  straight  line  around  the  neck, 
and  ij  about  equally  marked  on  all  sides.  The  size  of  the  mark  de- 
penda  upon  the  si^e  of  the  constricting  band,  varying  from  that  of  a 
thin  string  to  the  coarse  mark  of  a  rope.    The  character  of  the  mark, 


*  FldtehniAnn,     duotcd     hf      Ognton, 
on  M«d.  Juriapr.,  p.  542. 
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t£K>,  will  depend  upon  the  material  of  which  the  csord  la  made, — Uie 
smooth  surface  of  one  leaving  much  less  excoriatioo  on  the  skin  than 
the  rough  surface  of  another.  If  the  cord  is  placed  seTeral  timeij 
around  the  neck  the  mark  maj  show  the  number  of  grooves  and 
ridgQSj  corresponding  to  the  number  of  tiirns^  and  ia  between  tb^ 
groovea  there  may  be  a  line  of  blisters,  filled  with  serum  or  blood,' 
where  the  akin  was  pinched  behveen  the  several  ooiIb  as  tlie  cord  was 
tightened.  Casper,  however,  deacribes  a  case*  of  suicidal  strgngula* 
tion  in  which  the  ligature  consisted  of  packthread  wound  three  tiraess 
around  the  neck^  and  tied  fast  over  the  larynx.  The  mark  was  but 
alightly  depressed,  and  consisted  of  only  a  single  line,  broad  and 
white,  with  here  and  there  a  tinge  of  blue. 

The  color  of  these  marks  of  the  cord  may  be  either  dusky  red  or 
purplish  J  or  may  show  without  any  discoloration ;  or,  as  in  the  caj&ea 
of  hangingj  though  less  often,  the  epidermis  may  be  denuded,  and 
the  skiuj  after  drying,  show  a  parchment-like  stiffening  and  color,* 

349.  Oeneral  internal  appearances* —  The  general  internal  exami- 
nation may  show  the  signs  of  asphyxia  if  the  death  has  been  associated 
with  suffocation;  but  more  often  the  lungs  and  other  viscera  are  iiot_^ 
congested^  the  right  side  of  the  heart  is  empty,  and  the  taches  de  Tar  I 
dieu  are  more  often  absent.  The  lungs  more  often  show,  especially 
in  infants,  many  small  areas  of  interv*esicular  emphysema,  and  apo- 
plectic nodes  in  place  of  the  sharply  circumscribed  small  €^cchymo9ei 
of  suffocation*  The  brain  ia  usually  congested,  and  there  may  be  ee 
chymotic  spots;  but  an  actual  extravasation  of  blood  on  the  surface 
of  the  brain  is  very  rare  if  it  ever  appears  as  a  direct  result  of  the 
strangulation.  This  fact  is  of  considerable  importance  in  many 
cases,  since  in  death  by  apoplexy  the  turgor  and  discoloration  of  the 
face  may  occasionally  lead  to  a  suspicion  of  homicidal  sd-angulatioa, 
especially  if  any  questionable  traces  of  constriction  be  found  on  tk 
neck. 

350.  Deep  tisaues  of  the  neck, —  The  most  important  internal  le- 
sions are  in  deep  tissues  of  the  neck,  Tardieu  considered  the  supe^ 
ficial  and  the  deeper  hemorrhages  in  the  neck  aa  more  common  m 
strangulation  than  in  hanging,  and  very  significant  There  are  ef- 
fusions of  blood  between  the  muscles,  around  and  into  the  larym 
and  the  trachea,  and  in  the  sheath  of  the  great  vessels  of  the  nedc,   &, 


« 


*  Cfliip<*r,  Ck^T.  IjeichenOffa.,  Etes  Hund.,  tion  of  the  colUr  or  ftome  band.    Th«« 

FnU  5(V  18S4.  uTe,  as  a  rule*  easily  identlBt^d  hj  ihrlr 

"Linpfi  arotmd  the  neck  of  a  eorpse,  cliAmol'er  and  location,  and  th**  ftoditrs 

espcoinlly   where    the    body     ia    wat^^r-  of  the  constrict ing^  htktid  ia  place  mheA 

ponkcd  or  hlonted,  are  not'  infrequently  the  body  ia  discovered, 
foT^nd.  due  to  the  post  mortem  conatric* 
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uxi,  fractures  of  the  larynx,  trachea,  and  hjoid  bone  are  more  eom- 
moQ  even  than  in  hanging*  The  interior  of  the  larynx  id  often  con- 
gest^ or  violet  in  color,  and  the  trachea  may  contain  blood-stained, 
frothy  mucus.  Rupture  of  the  intima  of  the  carotids  is  rare*  The 
ooDdltion  of  the  more  deeply  seated  organs  of  the  neck  cannot  at  all 
be  inferred  from  the  state  of  the  skin  which  covers  them,  Tardieu 
has  shown  that  even  when  no  external  bruise  exists,  effusions  of  blood 
may  be  discovered  beneath  the  aldn,  among  the  more  deeply  seated 
moacles,  and  even  upon  the  larynx  and  the  trachea ;  or,  if  the  hand 
has  been  used  to  effect  the  compression^  tiie  effusion  may  extend  to 
the  upper  part  of  the  neck  and  cheat. 

Where  the  body  has  lain  a  considerable  time  in  the  ground,  and  is 
advanced  in  putrefaction,  the  marks  of  strangulation,  if  this  has  been 
forcible,  will  occasionally  be  recognized.  An  instructive  case  is  upon 
record,  in  whichj  after  a  lapse  of  thirty-eight  days  from  the  inter- 
ment, a  corpse  was,  by  order  of  the  authorities,  disinterred.  The 
body  was  already  greatly  decomposed,  but  the  evidence  of  strangula- 
tion was  obtained  chiefly  from  the  fact  of  the  striking  contrast  of 
the  integuments  of  the  neck  with  those  of  the  rest  of  the  body.  There 
was  observed  a  white  and  shriveled  apace  over  the  larynx,  half  an 
inch  in  breadth,  and  extending  back  on  each  side  of  the  sterno-cleido- 
mastoid  muscles,  from  which,  also,  to  the  nape  of  the  neck  over  the 
aeoond  vertebra,  there  ran  a  groove  of  a  blackisli-brown  color,  and 
parchment-like  appearance.  It  was  very  difBcult  to  cut  through  this 
oandensed  skin,  which,  upon  incision,  gave  the  sensation  of  old,  dry 
leather,  and  its  section  was  yellowish-white,  and  perfectly  dry.  An- 
otter  remarkable  case  occurred  in  Paris,  where,  after  the  body  of  a 
female  had  Iain  several  years  in  the  ground,  and  was  reduced  to  an 
iilmost  perfect  skeleton,  an  examination  made  by  MM,  Boys  de  Loury, 
Orfila,  and  other  medical  jurists,  proved  that  the  woman  had  perished 
by  strangulation.  The  third,  fourth,  fifth,  and  sixth  cervical  verte- 
broe,  as  well  as  the  right  clavicle,  were  held  together  by  a  blackish 
ttiifl^  in  the  composition  of  which  there  could  not  be  recognized 
any  tiJisue,  This  mass  was  surrounded  at  its  lower  point  by  several 
twiata  of  a  cord,  two  lines  in  diameter;  the  cord  was  in  a  very  de* 
eajed  condition,  and  no  knot  could  be  found  upon  it;  its  direction 
waa  exactly  horizontal* 

3S1*  Biagnotis. —  The  distinction  of  the  signs  of  apoplexy  from 
thoie  of  strangulation  consists  essentially  in  this:  that  in  the  former 
none  of  the  derangements  which  have  been  described  of  the  parts  ht- 
nemth  the  skin  can  be  detected. 
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The  proofs  of  strangulation  are  also  different  from  tho^  of  han^ 
ing.  This  distinction  is  importatit  chiefly  when  a  dead  hodj  if 
f ooad  suspended ;  for  it  must  be  remembered  that  this  position  gener- 
ally denotes  suicidej  while  strangulation  ordinarily  indicates  death 
by  homicidal  violence.  The  cases  most  apt  to  he  confounded  are 
those  in  which  strangulation  has  been  effected  by  a  cord  or  aimikr 
constricting  band.  Thc3  obliquity  of  the  mark  has  been  generally  in- 
sisted upon  as  proving  death  by  suapension-  But,  when  the  whole 
weight  of  the  body  has  not  exercised  its  traction,  this  sign  may  fail, 
and,  on  the  other  hand^  the  complete  circular  mark  is  often  wanting, 
even  where  strangling  has  been  the  cause  of  death.  In  the  lailer 
casoj  also,  the  constricting  band  or  cord  leaves  a  comparatirely  ^ligbt 
impression,  while  in  the  former  a  deep  furrow  is  produced*  But  in 
strangulation  the  injuries  to  the  soft  parts  beneath  the  skin  are  very 
marked,  while  in  hanging  they  are  comparatively  slight,  as  a  general 
rule.  The  discharge  of  feces,  urine,  and  semen,  which  has  been  re- 
garded as  peculiarly  the  effect  of  death  by  hanging,  may  result  from 
almost  any  form  of  violent  death,  and  occurs  in  many  forms  of  att-  M 
ural  death  when  the  bodily  vigor  is  not  greatly  impaired.  ■ 

The  signs  of  death  by  strangulation  differ  from  those  of  death  by 
suffocation,  in  this :  that  the  skin  marking  in  the  latter  are  observed 
about  the  nostrils  and  the  mouth,  and  not  upon  the  neck ;  but  in  many 
cases  the  evidence  of  both  forms  of  violence  will  be  foimd  combined. 

S52.  Ante-mortem  versni  post-mortem  ttrangulatioii. — ^Tbe  quei' 
tion  as  to  whether  the  strangulation  was  produced  before  or  after 
death  ia  not  one  that  would  be  likely  to  come  up.  The  object  of  anj 
one,  in  applying  a  ligature  around  the  neck  after  death,  would  be,  of 
course,  to  convey  the  idea  that  the  person  had  committed  suicide.  As, 
however,  this  mode  for  self-destruction  is  extremely  uncommon,  a^d 
usually  attended  with  circumstances  which  betray  it,  the  presump-  ■ 
tion,  in  the  case  of  a  person  found  strangled,  is  that  the  deed  wa» 
conmiitted  by  another.  Hence,  the  probability  of  suicide,  which  ob- 
tains  in  hanging,  from  the  frequency  with  which  this  mode  of  self-  ■ 
destruction  is  chosen,  is,  in  cases  of  strangulatioUj  not  to  be  enter- 
tained, unless  direct  or  circumstantial  evidence  supports  it  More- 
over, the  cases  in  which  it  may  be  possible  to  admit  the  suspicion  of 
Buicide  are  not  those  in  which  any  doubt  can  be  entertained,  beoauae, 
if  the  cord  has  been  placed  upon  the  neck  merely  for  the  purpose  of 
concealing  the  fact  of  murder,  the  means  by  which  life  really  has  been 
taken  will  not  fail  to  he  revealed.  Thus,  marks  of  fatal  violeooe  will 
he  found  upon  some  part  of  the  body,  or  traces  of  poison  in  the  stotn- 
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aek  Yet,  If  any  doubt  should  still  remain  of  the  truth  of  these  oon- 
fiiderations^  it  also  remains  that  the  signs  of  death  by  strangulation 
csnnot  be  closely  imitated  after  death.  We  have  seen  abo%*e,  that, 
when  death  has  resulted  from  this  cause,  not  only  will  the  marks  of 
the  fingers  or  of  the  constricting  band  be  fonnd  of  various  deptha 
and  of  different  degrees  of  discoloration,  but  also  that  the  aspect  of 
the  countenance,  taken  in  connection  therewith,  as  well  as  the  in- 
ternal signs  of  death  by  asphyxia^  wiD  indicate  the  mode  of  death. 
Although  the  experiments  made  upon  dead  bodies  by  Dr.  Casper 
dbow  that  if  the  attempt  to  imitate  the  mark  of  strangulation  were 
teade  six  hours  after  death,  it  would  be  unsuccessful,  yet,  as  the  at- 
tempt would  most  probably  be  made  immediately  after  death,  and 
even  before  life  was  quite  extinct,  it  is  evident  that  any  satisfactory 
conclusion  can  be  drawn  only  from  an  examination  of  the  mark,  in 
oonnection  with  the  other  signs  of  asphyxia.  These  cannot  be  pro- 
duced after  death,  and  we  may,  therefore,  be  certain  where  we  find  a 
mark  indicating  strangulation,  and,  at  the  same  time^  the  face  purple 
mud  congested^  the  tongue  protruded^  the  eyes  prominent,  and  the 
other  indicatjons  of  death  by  asphyxia,  that  the  individual  has  been 
strangled  during  life* 

S53.  Caies;  accidental  strangnlation. —  The  majority  of  instances 
of  strangulation  are  homicidal ;  a  few  cases  of  accidental  origin  are 
on  record  j  and  suicide  by  this  method  is  very  rare. 

Dr.  Taylor  relates  that  a  girl  was  accidentally  strangled  in  the  fol- 
lowing way:  **She  was  employed  in  carrying  fish  in  a  basket  at  her 
back,  supported  by  a  leathern  stxap  passing  round  the  forepart  of  he? 
neck^  above  her  shoulders  in  front.  She  was  found  dead,  sitting  on 
ft  atone  wall ;  the  basket  had  slipped  off,  probably,  while  she  was  rest- 
ing, and  had  thus  raised  the  strap,  which  firmly  compressed  the  tra- 
<diea,  A  similar  case  is  reported  by  Watson  (Homicide)/'  Should 
the  body  not  have  been  removed  from  the  position  it  occupied  at  the 
time  of  death,  and  if  the  evidence  of  veracious  and  disinterested  %vit- 
n^ees  relative  to  this  fact  can  be  obtained,  there  will  seldom  be  any 
haaitation  in  admitting  the  possibility  of  the  accident 

The  allegation  may,  however,  be  made  for  the  purpose  of  conceal- 
ing crime.  A  person  who,  in  a  state  of  helplessness  from  intoxica- 
tion or  other  cause,  has  fallen  into  a  position  in  which  his  throat  be- 
comes compressed  by  a  tight  cravat^  may  possibly  thus  die  accident- 
ally  of  strangulation.  But  if  marks  of  constriction  be  found  upon 
the  neck,  it  is  much  more  probable  that  they  were  caused  by  criminal 
violence  than  that  they  were  due  to  accident     As  in  courts  of  law  un- 
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diie  stresSj  medically  speaking,  may  fee  laid  upon  the  poasibility  of 
strangulation  marks  being  accidentally  produced,  the  medical  witness 
will  do  well  to  compare  closely  the  impressions  upon  the  neck  with 
the  ligature  supposed  to  have  produced  it,  as  in  many  cased  an  im^ 
portant  and  conclusive  discrepancy  will  he  found. 

353a.  Saioldal  atran^lation. —  Were  there  not  a  sufficient  ouinher 
of  vvtJl-attested  cases  of  suicide  by  strangulation  upon  record^  it 
might  fairly  be  doubted  whether  it  would  be  possible  for  persona  roh 
untarily  to  desb^>y  themselves  in  this  maunen  But  the  annals  of 
legal  medicine  abound  with  examples  of  the  most  determined  tenae- 
ity  of  purpose^  and  the  most  singular  choice  of  modes  of  death  upon 
the  part  of  suicides.  Without  dwelling  upon  this  fact,  it  may  be  I 
stated  that  in  this  mode  of  death  an  infirmity  of  purpose  is  leas  likeW  ' 
than  in  many  others  to  frustrate  the  intentions  of  the  suicide.  Un- 
consciousness  steals  in  such  an  insidious  but  rapid  manner  over  thf 
senses,  that  the  will  and  power  to  escape  are  speedily  lost. 

The  ligature  used  by  those  who  thus  destroy  themselves  is  genef- 
ally  chosen  from  those  articles  of  dress  which  lie  nearest  at  hand;  t» 
cravats,  garters,  and  the  like.  The  knot  w^ill  most  probably  be  found 
in  front,  or  a  little  to  the  side,  and  the  mark  left  will  convey  the  idai 
of  less  violence  than  will  that  made  in  homicidal  eases,  where  no 
other  injury  has  been  inflicted.  The  question  often  arises,  says  Cam- 
per, whether  the  mark  upon  the  neck  has  been  caused  by  a  oertaia 
instrument  which  is  supposed  to  have  been  used.  This  questioii  it  i* 
not  always  easy  to  answer*  It  is  true  that  hard,  rough  substanaes, 
cordsj  etc*,  usually  produce  excoriations,  which  is  seldom  the  case 
with  softer  ones.  It  is  also  true,  as  a  general  rule,  that  the  breadth  I 
or  diameter  of  the  mark  upon  the  neck  corresponds  to  that  of  the  in- 
strument used.  But  many  exceptions  occur  to  these  rulaa.  The  ia- 
Btrument  may  be  of  a  soft  texture,  and  yet  have  rough  edges;  it  may 
be  twisted,  and  the  sides  press  against  the  neck,  eta 

Some  light  may  often  be  throvm  upon  cases  of  murder  or  suicide 
by  hanging,  by  observing  what  kind  of  a  knot  is  tied  in  the  ligature, 
as  it  is  known  that  different  classes  of  tradesmen  are  in  the  habit  of 
tying  knots  in  a  w^ay  peculiar  to  themselves. 

Complicated  knots  and  more  than  one  coil  of  rope  aroimd  the  nedt, 
suggest  suicide.  Arrangements  which  allow  of  slackening  of  the  rope, 
so  relieving  the  constriction  after  the  victim  loses  consciousness,  ^- 
clude  suicide. 

A  remarkable  instance,  showing  the  rapidity  and  ease  with  whidi 
self -strangulation  may  be  effected,  in  the  following:  A  gentleman  was 
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placed  in  a  private  insane  asylum.  His  relatives  desired  the  superin 
tending  physician  to  use  every  endeavor  to  prevent  him  from  commit- 
ting suicide,  as  he  had  repeatedly  attempted  it  In  consequence  of 
this  request,  two  attendants  were  placed  near  him.  Fatigued  with 
the  long  journey  he  had  made,  the  patient  desired  permission  to  re- 
tire to  bed;  the  two  attendants  remained  at  his  bedside.  A  short 
time  after,  at  his  pressing  solicitation,  these  men  were  directed  to 
leave  his  bedside,  but  still  remained  in  the  room,  keeping  a  close 
watch  upon  him.  In  two  hours  afterwards  the  physician  paid  a 
visit  to  his  patient  The  attendants  remarked  that  he  had  been,  and 
was  still,  sleeping  quietly,  and  had  not  stirred.  Upon  approaching 
the  bed,  however,  and  proposing  a  question  to  the  gentleman,  no  an- 
swer was  received,  and,  to  their  horror  and  surprise,  he  was  found 
to  be  dead.  He  had  torn  a  strip  from  the  bottom  of  his  shirt,  rolled 
it  into  a  cord,  and  simply  tied  it  around  his  neck.® 

Mr.  Pollock,  in  his  evidence  in  the  case  of  Drory,  gave  the  follow- 
ing case:  ''Pizzala,  an  Italian,  about  fifty  years  of  age,  employed  as 
a  porter,  was  found  dead  in  the  forenoon  of  the  3d  of  January,  1851, 
in  an  attic  of  the  house  of  his  employer.  He  had  been  missing  from 
his  employment  thirty  hours.  When  found  he  was  lying  on  his  back, 
rather  inclining  to  the  left  side,  with  a  piece  of  ordinary  sash-line 
coiled  four  times  around  his  neck,  two  of  the  coils  so  tight  and  im- 
bedded therein  that  there  was  some  difficulty  in  undoing  it  The 
right  hand  held  one  end  of  the  line,  and  the  left  hand  the  other,  with 
a  turn  of  line  around  each,  to  hold  it  the  more  securely.  The  right 
arm  was  extended,  the  left  flexed.  I  made  a  post-mortem  examina- 
tion of  the  body  on  the  fourth  day  after  it  was  found.  Extei'nally, 
the  face  was  swollen  and  purple,  the  vessels  of  the  conjunctiva  were 
injected,  the  tongue  protruded  towards  the  left  side,  bloody  froth 
issued  from  the  mouth,  and  the  lower  jaw  was  slightly  twisted  to  the 
left  side.  The  skin  of  the  neck  was  abraded  in  a  nearly  continuous 
line  aruimd  it,  about  five-eighths  of  an  inch  in  width,  and  presenting 
the  appearance  of  being  produced  by  two  coils  of  the  line.  There 
was  considerable  ecchymosis  above  and  below  the  line  of  abrasion. 
Each  band  retained  the  impression  'of  the  line  being  coiled  around 
it  Internally,  the  vessels  of  the  brain  and  its  membranes  were 
greatly  congested.  The  evidence  before  the  coroner  left  no  doubt 
of  this  having  been  a  suicidal  act  This  case  proves  that  a  person 
may  strangle  himself,  and  that  he  may  accomplish  strangulation  by 
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pulling  the  two  ends  of  a  cord  coiled  several  times  round  the  nedt; 
and  that  some  degree  of  local  violence  to  the  neck  maj  thus  be  pro- 
duced bj  the  ligature  used.""^ 

Prof.  Tardieu  gives®  a  long  account  of  the  case  of  IL  Armand, 
of  Montpelier,  a  trial  which  excited  the  greatest  iotereet  in  France 
and  in  England,  On  July  7,  1863^  Maurice  Roux,  a  servant  of  M, 
Armaud,  was  found  lying  in  a  cellar  in  a  state  of  asphyxia,  with  a 
cord  round  his  neck  and  his  feet  and  hands  tied*  He  rapidly  re- 
covered,  and  in  less  than  three  hours  was  quite  well,  except  that  he 
waa  mute,  being  not  only  unable  to  speak,  but  even  to  groan  or  pro- 
duce the  slightest  sound, 

The  next  morning  he  gave  by  signs  a  description  of  what  bad 
occurred.  According  to  this  statement,  his  master,  M.  Armaud,  cam* 
into  the  cellar,  gave  him  a  blow  behind  the  head,  and  afterwards 
strangled  him  and  tied  his  hands  and  feet  This  took  place  about 
8,30  A,  M.J  that  is  to  say,  eleven  hours  before  he  was  found  by  the 
servant  who  always  went  down  at  that  time  to  fetch  some  wine. 

M.  Tardieu  came  to  the  conclusion  that  this  was  false,  and  tbit 
Eoux  had  fabricated  the  whole  ehargep 

In  forming  an  opinion  as  to  liie  truth  of  the  man^s  statement  it  is, 
of  course,  of  primary  importance  to  ascertain  whether  the  ligaturee 
were  so  placed  that  they  could  not  have  been  applied  except  bj 
another  person.  Now,  about  this  there  can  be  no  doubt  The  eofd 
about  the  neck  encircled  that  part  several  times;  according  to  one  of 
the  witnesses  as  many  as  ten  timeSj  while  others  gave  four  or  six  iit 
the  number  of  the  turns.  It  was  not  fastened  in  any  way.  Its  posi- 
tion was  marked  by  several  auggillations,  which  were  quite  recent 
and  superficial,  and  presented  no  eojhymoses.  It  is  therefore  dear 
that  no  force  was  used  in  applying  it ;  and  the  numerous  turns  and 
the  absence  of  any  knot  are  much  more  characteristic  of  snicide  thin 
of  homicide.  The  hands  were  fastened  behind  the  ba<^  The  C'jrd 
by  which  this  was  effected  was  wound  ten  times  around  the  right 
wrist,  and  tied  with  a  knot  at  each  turn.  The  other  hand  was  en- 
circled with  but  three  turns  of  the  cord,  with  only  oue  knot  The 
portion  of  the  cord  between  the  two  hands  waa  the  length  of  t 
finger.  It  is  quite  possible,  therefore,  that  Rouk  may  have  himself 
tied  up  his  hands.  The  cord  around  the  right  wrist  was  tight,  and 
this  is  of  importance,  for  the  hand  was  not  swollen,  and  this  ooiild 
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hardly  have  been  tbe  case  if  the  ligature  had  been  applied  for  eleven 
hours. 

The  state  in  which  Roux  was  found  was  extreraelj  critical.  His 
BTTUB  and  forearms  were  ooldj  though  his  face  and  head  were  of  the 
natural  temperature.  His  respiration  was  stertorousj  his  pulse 
tourely  to  be  felt  His  conjunctiva  almost  insensible*  M.  Surdun, 
who  saw  hira  a  little  later,  says  that  his  respiration  was  nearly  nor- 
mall  his  pulae  feeble,  regular,  and  very  slow.  His  whole  body  cold, 
the  che^it  and  abdomen  being  the  only  parts  at  all  warm.  These  de- 
acriptions  are  not  quite  congruous^  but  they  seem  to  show  that  the 
pulse  and  respiration  improved  rapidly  under  the  means  which  were 
uaed  to  restore  animation.  This  renders  it  probable  that  the  asphyxia 
was  not  of  long  duration,  and  certainly  that  it  had  not  lasted,  as  said 
by  RotiXj  for  eleven  hours.  It  is  true  that  the  gradual  swelling  of  the 
tissues  beneath  the  cord  might  tighten  it,  and  so  render  dangerous 
a  ligature  which  at  first  produced  no  ill  effects ;  but  it  ia  contrary  to 
all  experience  that  asphyxia  should  last  for  so  long  a  time  without 
m  fatal  termination. 

It  was  stated  by  Roux  that  hia  master  stood  before  him,  and  gave 
him  a  blow  with  a  stick  or  billet  of  wood  on  the  neck,  which  rendered 
him  insensible,  M,  Surdan  examined  the  neck  at  the  time  without 
finding  any  injury,  but  the  next  morning  he  observed  a  small  exooria- 
tion  near  the  insertion  of  the  right  trapezius  muscle.  With  referenoe 
to  this,  three  questions  were  put  to  the  experts,  which  well  illustrate 
the  disadvantages  of  putting  theoretical  propositions  without  refer- 
ence to  the  actual  case.  These  questions  were:  1.  Oan  a  blow  on 
the  neck  occasion  symptoms  of  concussion  (**conmiotion*'),  or  of 
syneopel  2,  Must  a  blow  on  that  part  be  violent^  or  very  violent^ 
to  produce  such  symptoms  t  3.  Must  such  an  injury  always  leave 
well*marked  traces  of  contusion,  such  as  ecchymoses?  The  answers 
to  these  questions  were:  1*  Yes*  2.  No.  3*  No.  Yet,  as  M. 
Tardieu  observes,  it  is  most  unlikely  that  a  blow  with  a  piece  of  wood, 
on  a  part  so  well  protected  by  a  large  mass  of  muscles,  should  pro- 
dtiee  severe  effects  mtliout  causing  more  than  slight  excoriation- 
It  is  much  more  probable  that  the  injury  was  produced,  as  a  simi- 
lar one  on  the  chest  was  no  doubt  produced,  by  the  fragments  of  coal 
which  covered  the  floor  of  the  cellar. 

Equally  unsatisfactory  is  the  statement  of  Roux  as  to  what  fol- 
lowed the  blow  on  the  head*    He  first  described  in  signs  that  M.  Ar- 
maud  tied  a  cord  around  his  neck,  fastened  bis  bands  behind  his 
badc^  and  afterwards  bound  his  legs  together  with  a  handkerchief. 
Vol.  IlL  Man.  Jur,-'2L  ,_ 
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The  next  morning  he  stated  that  the  blow  rendered  him  indensible. 
He  even  gave  a  third  account,  according  to  which  he  was  stupefied 
and  unable  to  move  or  cry  out;  but  it  seemed  to  him  tJbat  M.  Armtud 
practised  some  extraordinary  action  upon  him,  and  that  afterwards 
he  became  strangled  and  bound.  He  also  said  that  he  heard  a  noise 
in  the  adjacent  cellars  without  being  able  to  call  out  This  state 
clairvoyance  is  certainly  extremely  improbable  as  the  effect  of 
blow,  but  no  less  remarkable  is  the  state  of  mutism  in  which 
remained  for  thirty-six  hours  after  his  recovery.  He  could  not 
a  word,  or  even  cry  out,  or  groan.  Yet  he  could  make  gestures,  da- 
scribing  the  way  in  which  he  was  attacked.  With  the  aid  of  an  alpha* 
bet  he  answered  clearly  a  long  and  minute  interrogatory.  When  eou- 
f rented  with  his  master  the  play  of  his  oountenanoe  indicated  hit 
feelings  towards  him,  as  well  as  the  perfect  state  of  his  oonsciousnes& 
The  next  morning  his  speei'h  suddenly  returned*  There  can  hardly 
be  any  doubt  that  the  mutism,  like  the  rest  of  the  caa©,  was  simulated. 

In  addition  to  the  paper  of  M.  Tardieu,  the  opinions  of  five  olhti 
eminent  physicians  are  given,  expressing  full  agreement  widi  liitf 
conclusions, 

M,  Armaud  was  acquitted  in  the  criminal  court,  hut  was  after* 
wards  heavily  fined  when  the  case  was  brought  before  a  civil  tribunal 
This  decision  has  since  been  reversed  by  a  superior  court* 

Suicide  by  throttling  one's  self  by  one's  own  hands  is  almost  im- 
possible, for  when  unconsciousness  occurs  the  hands  relax,  and,  the 
constriction  being  removed,  the  symptoms  clear  up.  But  Binner 
describes^^  a  case  of  a  weak-minded  woman  who,  after  trying  the  first 
time,  and  succeeding  only  in  causing  severe  unconsciousness,  was 
later  found  with  both  hands  on  her  neck,  her  elbows  on  her  knees, 
and  her  head  dropped  forward,  her  face  resting  on  the  bed.  Sbe  had 
strangled  herself  to  unconsciousness,  and  then»  her  head  falling  fo^ 
ward  and  her  face  becoming  buried  in  the  bed,  she  had  suffocjitetL 

In  case  an  intoxicated  person  should  fall  into  such  a  position 
that  his  cravat  or  the  collar  of  his  shirt  would  impede  his  respiration, 
he  might  instinctively  carry  his  hand  to  his  throat  to  remove  the  con- 
striction ;  but  it  is  more  reasonable  to  suppose  that  his  effort  would 
be  to  draw  aside  and  away  from  the  larynx  the  collar  which  wis 
pressing  upon  it,  or  imfasten  it  in  any  way,  than  tiial  he  woaW 
imprint  his  fingers  so  deeply  in  the  skin  as  to  leave  a  visible  mark 

An  interesting  case  of  suicidal  strangulation  is  related  by  Dr. 
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Simeonfl,'^  in  whicli  a  sabre  was  used  to  tighten  the  ligature.  The 
latter  consisted  of  a  cotton  handkerchief ,  tied  In  a  hard  knot  on  the 
vide  of  the  neck.  The  sabre  had  been  inserted  into  a  loop  in  front, 
and  eTidentlj  twisted  ae%^eral  times  upon  its  axis,  so  that  the  neck 
became  veiy  firmly  constricted.  The  constriction,  indeed,  was  so 
great  that  the  sabre  could  not  be  extricated  from  the  loop  until  it 
had  been  drawn  out  of  the  sheath,  which  was  compressible*  When 
the  handkerchief  w»s  removed,  it  was  found  that  a  broad  deep,  and 
eochjmosed  impression  had  been  left,  which  was  still  more  marked 
ind  attended  with  excoriation  in  the  point  corresponding  to  the  knot 
The  borders  of  the  mark  had  a  parchment-like  appearance.  The 
individual  was  a  corporal,  remarkably  robust  in  constitution,  and 
destroyed  himself  in  consequence  of  having  been  put  under  arrest 
for  neglect  of  duty.  Collateral  evidence  rendered  the  fact  of  suicide 
ttoqiiestionable. 

A  man  about  sixty  years  of  age  was  found  in  a  wood,  a  napkin 
around  his  neck,  tightened  by  a  walking-stick  twisted  through  a 
loop  in  it  When  found,  the  corpse  was  lying  on  its  back,  tlie  lower 
limbs  exieDded^  and  the  arms  straight  and  close  by  the  sides,  the 
whole  as  if  tJie  body  had  been  laid  out  artificially  after  death.  There 
was,  however,  auffieient  evidence  that  the  man  had  strangled  him- 
adf.'* 

Mr,  Thorpe,  in  his  evidence  in  the  case  of  Drory,  already  re- 
ferred to,  mentioned  the  case  of  a  man  who  effected  self-destruction 
in  the  following  manner:  "He  passed  a  noose  of  cord  over  his  head 
and  then  inserted  a  stick  about  14  inches  long,  between  the  cord 
and  hi5  neck.  Having  done  so,  he,  with  the  assistance  of  the  stick, 
twisted  the  end  sufficiently  tight  to  cause  almost  immediate  suffoca- 
tion- Still,  it  appeared  that  there  was  time  for  him  to  insert  the 
lower  end  of  the  stick  in  the  inner  side  of  the  waistcoat,  and  the 
upper  end  was  accurately  adapted  to  the  internal  jugular  vein  and 
carotid  artery*"  Other  cases  in  which  a  stick  was  employed  are  on 
record.  In  this  way  General  Pichegru  died  in  prison,  and  was  sup- 
posed to  have  been  strangled  by  the  orders  of  Napoleon.  But  the 
ease  was  most  probably  one  of  suicide.  The  question  of  suicide  will, 
bowm'er,  Beldom  rest  upon  an  estimate  of  the  endence  from  such 
eireinnstances  as  these  alone,  but  rather  upon  the  ab^nce  of  marks 
of  violence  and  other  si^rns  of  homicidal  interference. 

SSSb.  Homicidal  strangnlation.—  The  characteristics  of  homicidal 

**Hca)ke'i  Z«iUchrift,   1843,  H.  L,  p.       ^  Bht.  and  For.  Med.-Chir.  R^v..  Vol. 
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strangulation  will  be  found  in  the  great  amount  af  violence,  ih& 
marks  of  which  will  be  seen  upon  the  neclc  or  elsewhere.  The  nufb 
itpon  the  neck  will  be  either  simply  broader,  deeper^  and  more 
ecchjmosed  than  those  which  are  met  with  in  the  rare  eases  of  sui- 
cide, or  will  be  attended  with  other  local  injury  which  could  result 
only  from  the  application  of  a  rude  and  sudden  force*  A  case  is 
irelatcd  by  Casper^  ^  in  which  there  was  not  only  a  brownish-ydkw 
groove  with  reddened  edges  upon  the  neckj  but  also  three  ecchymoaed 
spots,  two  at  the  angle  of  the  jaw  on  the  left  side,  and  one  on  the 
right  side  of  the  jaw.  These  could  only  have  resulted  from  outi^mrd 
compression,  and  they  were  supposed  to  indicate  a  grasp  of  the  throat 
by  the  hand^  the  thumb  leaving  its  impression  on  the  one  side  and 
two  of  the  fingers  on  the  other.  Without  doubt  the  murdered  womao 
had  been  first  seized  by  the  throat,  and  then,  after  having  been  ren- 
dered senseless,  was  strangled  by  the  ligature,  the  mark  of  which 
we  have  described-  In  a  case  communicated  to  Dr*  Taylor  by  Dr 
Campbell,  of  Lisbum,  there  was  a  mark  on  either  side  of  the  laiym, 
under  which,  also,  in  the  substance  of  the  muscles,  coagulated  blood 
was  found.  The  thyroid  cartilage,  which  was  partly  ossi6ed,  wis 
fractured  through  the  ossified  portion.  The  case  was  clearly  one 
of  homicidal  strangulation  with  the  hand. 

An  equally  clear  case  is  reported  by  Dr,  Wilson***  The  body  of  t 
woman,  two  days  after  death,  presented  the  following  appearance: 
The  right  cheek  and  the  lower  part  of  the  neck,  over  the  collar  bonei, 
were  deeply  livid ;  the  eyes  were  suffused  and  red ;  there  was  a  ci^ 
cular  contusion  on  the  forehead ;  a  hard  and  parchment-like  yellow- 
ish-brown mark,  about  an  inch  and  a  half  in  length  by  half  an  inch 
in  breadth,  on  the  left  side  of  the  chin,  running  along  the  lower 
margin  of  the  jaw ;  and  another  similar  mark  of  nearly  equal  diineD- 
aiona  passed  transversely  across  the  throat,  immediately  over  the  laryni* 
There  were  traces  of  blood  which  had  flowed  from  the  right  nos^E 
There  was  an  extravasation  of  blood  among  the  muscles  of  the  neck^ 
and  the  thyroid  gland  was  largely  infiltrated.  The  trachea  contained 
frothy  mucus ;  blood  was  effused  beneath  the  lining  membrane  of  iht 
larynx;  there  was  a  fracture  of  the  right  wing  of  the  oa  hyoidiei^ 
and  the  cricoid  cartilage  was  broken  in  two  places*  Extravasate^J 
blood  was  found  below  the  left  mamma  and  greater  pectoral  mnacle. 
The  brain  was  congested.  No  other  lesion  existed.  The  probtbk 
interpretation  of  these  facts  was  that  the  woman  had  been  felled  hj , 
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m  blow  ijpon  the  forehead  ^  that  the  murderer  had  then  knelt  at  her 
rt^bt  sidcj  with  hia  faee  towards  hers^  and  bis  right  knee  acrosa  her 
«4je^t,  causing  the  i  ffiision  under  the  pectoral ia  major  muscle;  and 
iben,  pressing  her  head  to  the  floor  hy  hia  left  hand  on  the  left  aide 
erf  the  chiuj  producing  here  another  marb^  he  had  grasped  her  Aroat 
witit  hi«  right  hand,  and  strangled  her  with  violent  pressure^  either 
with  Uie  hand  alone  or  aided  bj  a  ligature*  The  husband  of  the 
woman^  who  was  indicted  for  her  murder^  admitted  that  he  was 
alone  with  her  at  the  time  of  her  death,  which  he  explained  by  her 
falling  while  intoxicated.  The  judge  objected  to  the  medical  evi- 
dence that  it  was  "merely  inferential,"  and  the  prisoner  was  acquit- 
ted t  Upon  whiehj  Dr.  Wilson  quotes  from  Archbishop  Whateley: 
**He  who  infers  proves,  and  he  who  proves  infers*" 

MM.  Briand  and  Chaude  quote  the  case  of  a  woman  who  was 
found  dead  in  her  bed.  Some  discoloration  of  the  neck  suggested 
the  suspicion  that  she  had  hung  herself^  and  that  her  family^  to  avoid 
scandal^  had  laid  her  body  in  bed.  But  a  more  attentive  examination 
showed  that  the  bruises  were  confined  to  one  side  of  the  neck,  that  the 
two  horns  of  the  hyoid  bone  were  unusually  movable,  and  that  tlie 
tbjToid  cartilage  waa  flattened ;  the  cricoid  cartilage  was  also  broken 
aeroes  ita  middle.  The  brother-in-law  of  the  woman  afterwarda  con- 
fessed that  he  had  attempted  to  violate  heTj  and,  in  order  to  stifle 
ber  cries,  had  grasped  her  by  the  n^sk  until  she  ceased  to  live.  He 
was  found  guilty  of  murder," 

Mr,  O.  Pemberton^*  relates  the  following  ease:  A  maiden  lady, 
aged  sixty,  who  resided  alone,  was  found  one  evening  about  half 
past  nix  o'clock,  lying  dead  at  the  top  of  a  flight  of  stone  steps  lead- 
ing to  the  cellar.  The  body  was  still  w^arm.  The  post-mortem  exam- 
ination was  made  eighty-eight  hours  after  death.  The  body  waa 
fresh;  marked  lividity  of  the  middle  third  of  the  nose;  nasal  carti- 
lage torn  from  the  bones,  and  nose  pushed  to  the  right  side*  Mouth 
dosed  placidly ;  no  marks  of  violence  about  guma  or  tongue.  An* 
terior  aspect  of  neck  was  livid  and  in  places  greenish  from  decom- 
position. Cri<X)id  cartilage  fractured  on  left  side,  fracture  nxnning 
tbroiigh  the  cartilage  in  an  angular  direction,  the  angle  jiUting  out 
and  pointing  to  middle  line.  This  and  the  thyroid  cartilage  were 
oMified  in  a  marked  degree, — the  thyroid  most  Blood  waa  effused 
alMmt  the  cricothyroid  muscle  and  adjacent  cellular  tissue.  Inside 
tbe  lamyx  the  mucous  membrane  was  uninjured,  but  the  submucous 

•Mwiud  de  MM.  Lfg,  eifme  e<L,  p.        ^  Laocet,  Ma)'  22,  1859,  p.  707< 


32ft 


PHV6ICAL  INJURIES  BY  FORCE. 


[fJ 


tlsaue  was  infiltrated  for  a  space  oarresponding  to  the  fracture.  Lmi^ 
and  heart  in  the  condition  usnally  found  after  deatli  from  suffoca- 
tion*    Vessels  of  brain  a>ngestei 

Four  persons  were  arrested,  one  of  whom  confessed  that  thejr 
had  en  tiered  the  house  for  the  purpose  of  robbery,  A  fifth  man, 
who  had  not  been  arrested,  had  been  given  the  old  lady  in  charge, 
and  it  was  supposed  that,  in  attempting  to  stifle  her  cri^,  he  had 
unintentionally  "squeezed  her  too  tight/* 

An  interesting  case  is  related  by  Dr.  Graff^*^  in  which  a  woman 
was  murdered  by  strangulation^  and  the  assaasin  had  taken  great 
pains  to  convey  the  impression  that  the  act  was  one  of  suicide  by  hsqf- 
ing.  The  body  was  found  lying  close  to  a  door,  with  a  stzing  passed 
twice  around  the  neck>  and  fastened  in  a  slip-knot  behind.  The  im- 
pression made  upon  the  neck  was  deep,  and,  for  the  most  part,  of 
a  dark -brown  color,  particularly  on  the  sides.  It  was  perfectly 
horizontal.  The  free  end  of  the  string  looked  aa  if  it  had  been 
broken.  There  wan  a  peg  in  the  door  over  the  body,  on  which  i 
towel  was  hanging,  not  in  the  least  disarranged;  the  p^  itself  was 
slight  and  incapable  of  bearing  the  weight  of  the  woman's  bodv. 
Further  more,  there  was  no  portion  of  the  string  attached  to  it  An 
overturned  chair  lay  near  the  body ;  and  on  a  writing-table  in  the 
room,  a  paper  was  found  declaring  the  intention  of  suicide,  and 
purporting  t4:j  have  been  written  and  signed  by  the  deceased  It  wis 
clearly  proved,  however,  that  this  document  was  not  in  her  handwrit* 
ing,  nor  correctly  signed,  and  the  fact  of  her  having  been  murdered 
was  abundantly  shown  by  these  attempts  at  deception,  other  marb 
of  violence  upon  the  body,  and  the  subsequent  discovery  that  robbery 
had  been  committed. 

One  of  the  most  interesting  cases  of  homicidal  strangulation  is 
that  given  by  Dr.  Taylor,  in  Gu/a  Hospital  Reports  for  1851.  Tbe 
prisoner  was  found  guilty,  and  before  his  execution  made  a  con 
fession,  in  which  he  stated  that  he  met  the  deceased  by  appotntmant, 
that  they  talked  and  walked  about,  after  which,  at  her  auggestionf 
tiiey  sat  down  on  a  bank-  She  had  come  to  urge  him  to  marry  her. 
He  passed  a  rope,  which  he  had  previously  secreted,  gently  around 
her  neck  as  tiiey  were  sitting,  and  had  got  the  end  of  it  in  a  l<3op 
before  she  perceived  it  She  jumped  up  at  once^  and  put  up  hm 
hands  to  save  her  throat,  but  he  pulled  hard  and  she  fell  without 
a  struggla    We  have  thought  this  case  of  sufficient  interest  to  preeeat 

^^Eeiike's  Zeita^^brLft,  1840,  p.  I4ff« 


I 


I  S53b1 


STRANGULATION. 


82T 


a  tolerably  full  abstract  of  it  io  the  note,  aince  it  offers  manj  inci* 
dental  suggestions  worthy  of  consideratioiL** 

353c.  Simnlatcd    strangulation. — ^^M,    Tardieu    reminds    m    that 


"  At  th«  Chelmsford  Lent  Assiscei,  for 
1851,  Thomas  Drory  wos  trieri  for  the 
murder,  by  strangulation*  of  a  female 
named  Jael  Dpnny,  He  wa«  the  aoit 
of  a  fanner  of  great  resppctflbilttj,  and 
resided  within  a  short  di^^tancc  of  the 
eottage  where  the  deceased  lived.  Both 
were  about  twenty  TeatB  of  age,  and  the 

S*rl,  who  wsA  pregnant  by  the  prisoner, 
mI  reached  the  ninth  in^nth  of  her 
orcgtiflnc;.  On  the  afternoon  &f  Satur- 
day,  Urtober.  I2th,  IMO.  the  prisoner 
and  deceased  were  aeen  conversing  to- 
gpther  for  tibout  twenty  minuter,  in  the 
neighbor!iood  of  the  prisoner**  oottage. 
Thit  wNa  about  half  past  five,  P.  u. 
Tlie  evidence  reapectlng  the  deceased 
allowed t  that  ahont  six  n'^lork  on  this 
^y*  she  bad  tea  with  her  parents  as 
iMomL  appearing  to  be  in  good  health 
mmd  in  nigh  spirits.  She  told  her 
mother  that  she  had  made  an  appoint- 
m^it  with  the  pri toner  to  meet  him  at 
m  ttlJe  very  near  the  cottage,  at  half- 
pm»l  M%  o'clock,  and  the  prison  it,  it  was 
mmpmed,  had  led  her  to  expe<?t  thflt  at 
illta  interview  he  would  make  »ome  ar- 
wmagemimii  re^rding  his  marriage  with 
i«r.  At  or  about  this  time*  the  de- 
«eaaed  left  her  tea  bnlf-finished.  dressed 
herself  baatily  In  £omc  of  her  mother's 
dotbing,  left  the  house*  and  was  not 
agmiii  aeen  alive.  She  wa.^  found  next 
noming,  at  or  about  eight  oVlock,  Ipng 
dea4  i&  a  field,  at  a  ?^hort  distance  from 
tbe  at  tie,  at  which  ahe  said  she  had 
cnade  an  appointment  to  meet  the 
prit»oner  on  the  previouj^  evening. 

"Wheti  her  body  was  found,  the  head 
fr«a  eold,  and  the  arms  and  legfi  cotd 
and  ttifT:  but  the  body  (the  abdomen) 
waa  perceptibly  warm  to  the  hand.  It 
will  be  remarked,  that  from  the  time 
tht  deofaard  wns  hi^^t  seen  alive, 
IHirteen  and  a  half  hours  bad  elapsed, 

**The  atUiude  of  the  body  when  found 
ia  thua  described  by  the  different  wii- 
neMea:  The  deceased  was  lying  on  her 
fsee^  a  little  inclined  on  one  9id<%  owing 
prtAkably  to  the  prontinence  of  the 
abilonkeiiiK  Her  lower  clothes  were  ar- 
rmiifed  in  >  stniight  and  orderly  man- 
ner, and  her  fur  tippet  was  lying  on  the 
ffrqiifid«  two  or  three  yards  from  the 
body,  ller  bonnet  was  on  her  be»id, 
mueh  ernahed  and  broken,  tt  wa^ 
iaUiFOed   in   front  aa  if    from    pressure 


from  behind,  while  the  deceased  waa  on 
her  face*  Her  face  was  flat  on  the 
ground,  and  her  nose  presied  down 
tightly.  The  nose  is  described  as  being 
quite  flattened,  and  turned  a  little  to 
the  left  side  by  pressure;  it  w^as  Im- 
possible, in  the  opinion  of  one  witness, 
that  the  mere  weight  of  the  bead  could 
hare  produced  either  this  degree  of 
pressure,  or  the  indentation  observed  Jn 
the  ground.  The  features  were  so 
altered,  that,  although  this  witness  had 
known  the  deceased  for  four  or  five 
years,  he  could  not  recognize  her.  When 
the  body  was  turned  over^  blood  escaped 
or  bubbled  from  the  mouth,  no«e,  and 
eyes:  and  the  face  was  observed  to  be 
black  and  much  swollen.  There  was 
half  a  teacupful  of  blood  on  the  spot 
where  the  face  lay — under  the  mouth — 
and  more  blood  in  another  spot  about  a 
foot  from  the  headj  the  hair  was  mat- 
ted together  with  blood  and  dirt.  The 
right  arm  was  lying  bent  at  a  ri^ht 
angle  undernenth  the  body,  and  pressed 
down  by  its  weight  t  the  left  was  raised, 
with  the  hand  directed  towards  the  left 
shoulder^  but  partly  covered  by  the 
body.  There  was  a  cord  on  the  neck, 
which  was  twisted  round  it  three  timea. 
One  of  the  witnesses  took  the  third 
turn  from  off  the  neck,  and  observed 
that  this  turn  was  a  little  loose  j  but  on 
putting  his  finger  to  the  throat,  he 
found  a  knot  of  cord  lying  in  front  of 
the  neck,  Tiie  remainder  of  the  cord 
was  very  tight,  a  portion  being  aetualJy 
imbedded  in  the  neck,  and  the  cord  wns 
drnwn  so  tightly  that  the  skin  of  the 
neck  had  swollen  up  between  the  coils. 
From  other  evidence  it  appeared  that 
the  knot  which  formed  the  loop  of  the 
rope  was  presjiing  on  the  front  part  of 
the  neck,  while  the  bight  of  the  noose 
was  at  the  back  part,  a  little  behind  left 
ear.  There  Mere  three  coils  and  a  half 
of  rope  round  the  neck,  and,  ivith  the 
exception  of  the  last  half  coil,  all  were 
tight,  the  two  innermost  coils  heirrg  so 
tight  as  to  indent  and  cut  the  nkhi. 
l*he  end  of  the  cord  went  over  the  hack 
of  the  left  shoulder,  and  al>out  an  inch 
of  its  extremity  wa*  lying  loosely  (with- 
out being  grasped)  iietween  the  thimUi 
and  linger  of  the  left  hiind  of  the  de- 
eetif*e*L  which  was  raised  towards  it. 
One    witness    deseribed     this    hand    ai^ 


bpitig  itretclied  out  a  little,  m  that  the 
end  of  th^  cord  could  be  Been  lying  in 
the  hand,  before  tbe  body  was  movod  or 
turned  over*  The  deceased  was  right- 
handed  I  there  was  no  mark  of  grasping, 
lacerntion*  or  indentation  on  either 
hand ;  and  from  the  position  of  the 
bight  of  the  nooae  and  the  direction  of 
the  coih.  the  cord  could  have  been 
tightened  onlj  bj  pulling  to  the  left 
of  the  deceased,  Xlie  cord  wa»  stout, 
and  of  a  thickness  of  a  window-sash 
line.  At  the  part  where  the  noose  had 
been  tightened,  the  presfiure  had  been 
i*o  j^ear.  thnt  the  cord  was  conden^jed  to 
shout  half  its  thieknesa,  and  sonie  of 
the  libres  bad  been  cut  through  by  the 
force  us«h1.  There  was  no  blood  upon 
it,  except  juat  at  the  end^  where  there 
was  a  HmaJl  iipot.  The  second  coil 
had,  at  the  back  part,  tightly  locked  in 
a  portion  of  the  apron  of  the  bonnet 
and  handkerchief  of  the  deceased. 

*'A  woman  who  undressed  the  de- 
ceaaed,  six  hours  after  the  body  w&& 
found,  stated  that  she  examined  her 
face  and  found  the  mouth  bubbling 
with  blood ;  her  tongue  protruded  out 
of  her  mouth,  and  was  clenched  very 
tightly  with  her  teeth.  Blood  oojsed 
Iruin  her  eyes,  mouth,  and  eara.  Her 
body,  from  her  head  to  the  shout ders, 
was  very  black  (livid).  There  were 
two  marks  where  the  cord  went  round 
the  neek,  quite  lacerated  through  the 
ikin.  Upon  the  back  of  her  left  wrist 
^ere  marks  apparently  of  a  bite  from 
both  rowa  of  teeth— the  impressions 
were  quite  distinct  before  they  were 
waahed,  and  blood  was  oozing  from 
them.  On  the  right  elbow  a  piece  of 
skin  had  been  taken  off,  about  the  size 
of  ft  sliilling,  and  the  patch  was  very 
black.  The  elbow  had  a  braised  ap- 
pearance. 

'*A  post  mortem  examination  of  the 
body  of  the  deceased  was  made  by  Mr. 
WiniamSj  aurgeon,  of  Brentwood,  on  the 
second  day  after  it  was  found.  The 
eyes  were  much  distended  and  suffused 
with  blood,  and  the  pupils  were  dilated. 
There  was  a  general  lividity  and  swell- 
ing of  the  face;  and  the  tongue,  which 
protruded  from  the  mouth,  had  been 
bitten  by  the  teeth.  There  was  a 
f^uperflcial  laceration  of  the  skin,  cover 
ing  the  lower  part  of  the  throat  on  both 
sides  J  and  there  were  two  deep  markss, 
aa  if  from  two  cords,  or  from  two  im- 
pressions of  one  cord  tied  tightly 
round  the  neck.  The  two  impressiona 
were  both  situated  over  the  trachf?a, 
jind    tba    akin    had     swollen     up    he^ 


tween   them.       Hie    trAchea    h&d    b«efk 
tlattened   by   strong  pres^sure;   but    hid 
regained  its  shape;  it  had  a  bmJT?H  ap- 
pearance   in    the    parts,    ^orrespondu^ 
to  the  two  marks  on  the  jseck,   mnd  lli 
structure  there  was  softer  than  nattiiiJ^ 
There  wns   extreme  ecchymosis    on  the 
upper  part  of  the  chest,  such  aa  might 
have  been  p rod r teed  by  a  heavy  blow/ or 
by  the  pressure  of  a  person  kneeling  up- 
on it.     There  was  a  contraction  of  tht , 
fingers,    which     were     drawn    into    I  fat 
palms    of    the    hands.      Thei«    waa   in 
ahraiion  of  the  skm  at  the  back  ol  tJ^c 
right  elbow.     There  were  marks  ippir 
ently  of  teeth,  on  the  back  of  the  rfghl 
wrist,  and  there  were  also  scratehct  m 
the  back  of  the  left  arm  and  hitnd-    On 
opening  the  head,  theT«  was  great  i^p 
gestion  of  the  whole  of  the  brain.    Tht 
heart  was  healthy,  but   much  distendni 
on   the  right  side  with   blood   in  a  ci>- 
agulated  state.    The  lungs  were  eongftjt 
ed   to  an   unnatural   degree:    the   rig^l 
pleura  waa  adherent,^ — a   resnlt  of  pre* 
vions  inilamniation.      The  alotnach  eon- 
tained  ordinary  food,  and  the  coats  were 
in  a  healthy  condition.     The  intestinei 
were  healthy.    On  opening  the  utenu  it 
was  found   to  contain  a  male   fet^i  ut 
the  ninth  month;  and  thia  wtm  probsblj 
alive    at    the    time    of    tbm    deoeiMd'* 
death." 

For  the  defense,  two  fturgeona,  Mr. 
Thorpe  and  Mr,  Pollock,  deposed:  Tb* 
first,  thnt  he  thought  there  was  a  doubt 
as  to  whether  the  deceased  eommittc^J 
suicide  or  not :  the  second,  that  he  would 
feel  congiderable  difficulty  in  fomiiiif 
an  opinion  a^  to  the  cause  of  dcith. 
whether  suicide  or  homicide.  Both  of 
these  opinions  were  founded  upon  @m* 
which  they  had  met  with,  but  whicfc, 
as  they  had  no  similarity  with  the  prc5 
ent  case,  may  here  be  omitted.  Dr.  Taj^ 
lor,  however,  gave  a  decided  opinion  ihit 
the  case  was  one  of  homiciuct  «nd  hli 
obserrations,  which  are  remarkahlt  for 
their  minuteness  and  logical  accurac^^ 
we  here  subjoin. 

*n.  Tl»e  deceased 
and,  on  the 
must  have  made 
left  arm  and  hand.  From  the  po«iit)oa 
of  the  loop  or  noose,  any  t  met  ion  to  tht 
right  would  not  have  been  tight«iied, 
but  have  loosened  the  cord* 

*'2.  That  supposing  her  to  haw  ei* 
erted  such  a  traction  at  all.  she  must 
have  been  in  the  erect  or  aittin^  po«t«ii; 
The  force  used,  indicated  by  the  fp»l 
local  violence  to  the  neck,  could  net 
have  been  exerted  by  ft  persoii  ftttanpt 
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in^  to  lighten  a  cord  by  drawing  it  to 
iht  Mt  while  in  k  reciimbmt  poetuffi^ 
wbrther  prone  or  supine.  Thia  bjpothe- 
ftU  would,  besides,  leave  wholly  unex- 
plained the  flattening  of  the  nose  (ob- 
tioiiiAty  from  direct  pressure,  not  iTom 
m  fttlUp  and  Ibe  fact  that  the  deceased 
bad  bJed  in  two  plaoeflf  one  spot  being 
m  foot  from  tlje  ottier. 

**3.  The  cord  inuflt  hate  been  pulled 
witli  excei^aive  violpnee  In  a  horieontal 
direction  by  one  end  only,  a^  the  mark 
^fiA  cirt^ilar  around  the  neck.  The  other 
md  of  the  cord  formed  a  noose  or  loop, 
and  wan  tightly  fixed  at  the  back  of  the 
n«ek.  Thus,  then,  all  the  force  of  trae- 
tioQ  nuint  have  been  exerted  to  the  left, 
in  which  direction  the  right  hand  of  a 
right -bonded  person  could  not  act  bori- 
floatmllf ,  KO  as  to  ^produce  the  amount  of 
Tidlfi9itt  found  on  the  soft  parts  of  the 

*'4,  That  the  fact  of  there  being  three 
eoils  and  a  half  of  rope  round  the  neck, 
formed  an  obstacle  to  the  tightening  of 
the  cK^rdt  by  pulling  one  end  to  the  left 
M»  Ai  to  Imbed  the  two  inner  coils  in 
the  skin^  and  to  leave  the  outer,  or 
tbird  coil,  loose*  On  the  supposition 
tltat  the  deceased  produeed  the  constrie- 
tlon  by  her  own  act,  it  follows  that  the 
tltrcie  coils  mu*it  have  been  round  the 
aciek  at  one  time,  and  the  two  inner 
eoil*  sufficiently  loone  to  allow  of  res- 
pi  rat  ion  before  traction  was  commenced. 

**5,  The  double  indentation  found  on 
tht  trachea  could  not  have  been  pro- 
dueed by  the  two  inner  coils  (on  the 
sapposition  of  suicide),  except  by  the 
gmt  tigbt«nin^  of  the  outer  coiL 

"f.  As  inscnsibiiity  and  loss  of  power 
mint  have  immediately  followea  the 
oocnplete  compression  and  obliteration 
of  Uie  traebea  by  the  two  inner  coils, 
tht  outer  coil  ought  not  to  have  been 
found  loose  or  unconnected  with  the 
object  by  which  the  force  of  the  contrac- 
tion l»il  b«en  produced, 

*^o  suppose  that  the  deoeased  could 
haV9  produced  the  intense  constriction 
bf  the  fir*t  coil,  and  afterwards  re^ 
tained  sufficient  power  to  pass  a  second 
eoil  from  right  to  left  around  her  neck, 
isdentiog  t£e  skin  and  flattening  the 
traebeft  as  much  by  the  second  as  by 
thm  irit  «0il,  involves,  in  my  judgment, 
m  phjiiological  impossibilily.  There 
WIS,  therefore^  on  the  suicidal  hypothe- 
sis, no  enp  la  nation  to  resort  to  but  that 
all  three  had  been  plaeed  at  once  round 
iIm?  rn*ek  IcMisely ;  tnat  one  end  only  of 
the  cord  had  then  been  so  pulled  to  the 
left  as  lo  produoe  the  great  amount  of 


violence  found,  and  to  tighten  equally 
the  two  inner  coils;  while  the  ovUrr 
coil  and  extremity  of  the  cord,  by  whicli 
this  immense  force  must  have  been  ap- 
plied to  the  two  inner  coils,  was  foiiud 
lying  loosely,  without  any  attachment 
either  to  the  hand  of  the  deceased  or  to 
any  other  fixed  point. 

*'7,  To  have  indented  the  neck,  com 
pressed  and  bruised  the  trachea  in  two 
difitinct  places,  to  have  caused  eJfusiou 
of  blood  to  the  amount  of  a  cupful  from 
mouth,  nose,  and  ears^thia  elTusion  be- 
ing found  in  two  distinct  places,  a  foot 
distant  from  each  other— would  havtt 
required  a  very  considerable  tension  of 
the  outer  coil,  and,  at  the  same  time, 
a  continued  tension,  tasting  sufficiently 
long  for  the  head  to  move  a  foot  after 
a  cupful  of  blood  had  been  lost  as  a 
mechauica)  result  of  the  first  const  rie 
tion. 

^'8.  Admitting  such  conditions  of  the 
body  and  cord  to  be  compatible  with 
suicide,  the  act  could  only  he  conceived 
to  be  possible  in  this  case,  by  the  fact 
of  the  end  of  the  cord  being  found  tight- 
ly wound  round  the  left  hand  of  the  de- 
ceased. 

"9.  On  the  suicidal  hypothesis,  it 
would  undoubtedly  have  required  a  i^ery 
tirm  grasp  of  a  rope  to  produce  such 
effects  as  were  here  observed  j  and  from 
the  rapid  production  of  unconsciousness 
by  the  compression  of  the  trachea  and 
the  arrest  of  respiration,  ft  would  have 
been  impossible  on  the  part  of  the  de> 
ceased,  to  relax  the  grasp.  Hence  the 
cord  should  have  been  found,  either 
firmly  held  in  the  band  in  the  rigidity 
of  death,  or  wound  round  it  tn  a  state 
of  tension*  Unless  we  adopt  this  view, 
we  must  su Impose  that,  after  having  used 
an  enonnous  amount  of  violence  by  a 
rope  in  the  left  hand,  the  dead  body  had 
the  power  of  relaxing  the  grasp,  of  loos- 
ening the  outer  coil  of  cord,  and  so  mov- 
ing the  hand  that  the  end  of  the  cord 
should  l>e  found  lying  between  the  fin- 
ger  and  thumb,  and  barely  touching 
the  pnlm.  Such  a  condition  is  not  only 
phyi^iologically,  but,  in  this  case,  fts  it 
will  be  presently  shown  from  the  length 
of  the  cord,  physically  impossible.** 

10.  (This  refers  to  the  absence  of  any 
niarks  of  the  cord  upon  the  hands,  such 
aa  would  have  been  there,  if  forcible 
traction  had   been  made  by  them,) 

"11.  The  length  of  the  cord  render?* 
it  iiupofesible  to  suppose  that  such  a 
force  could  have  been  exerted  by  the  dt^ 
ct^ased  herself  The  kngth  of  *the  cord 
was  59|  inches.    The  three  coils  And  ifc 
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strangidation  may  be  simulated  bj  persona  who  baye  an  inter^t  ui 
pretending  to  be  victims  of  riolenee.*** 

Whei)  this  mode  of  violence  has  really  been  attempted  without  aj 
fatal  reault,  the  signs  of  it  are  evident  in  the  diseoloration  and  awellr 
ing  of  the  neck,  along  with  a  marked  difficulty  in  swallowing^  sad 
often  a  very  great  alteration  of  the  voice.  An  intelligent  and  respect- 
able young  woman,  who  desired  to  excite  an  interest  in  her  behalf, 
gave  out  that  she  was  the  victim  of  political  conspirators,  whoae 
secrets  she  had  discovered.  One  evening  she  was  found  at  the  door 
of  her  chamber  in  a  state  of  great  excitement  and,  apparently,  alann. 
She  did  not  speak,  but  at  first  made  signs,  and  after  a  time  wrote 
that  she  had  been  attacked  by  a  man  who  attempted  to  strangle  ber 
with  his  hand,  and  at  the  same  time  stabbed  her  twice  in  the  brcasl 
These  blows  had  only  injured  her  clothing,  and  her  corset  was  cot 
pierced  at  the  same  place  as  her  dress,  and  the  alleged  throttling  bad 
not  altered  the  eharacter  of  the  voice,  but  suppressed  it  entirely!  No 
external  sign  of  violence  could  be  found  upon  her,  and  ultimately 
she  confessed  her  trick. 
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1ml  f  ntust  hAve  consumed  at  leuit  62| 
infThes  l^avlnf  only  7  indies  for 
the  traction.  *This/  says  Dr.  Tay- 
lor^  'wns  hjirely  enough  to  reach  the 
fifiger  and  thumb  of  the  rftised  left 
hand,  and  not  enough  to  allow  of  ench 
«  firm  grai^p  by  the  band  Hfl  would  be 
nect-ssary  to  the  production  of  ho  much 
violence  to  th^  soft  parts  of  the  neck, 
I  find,  by  meaaunnient.  that  the  cir* 
cum  fere  nee  of  a  Bmall  female  hand  in 
the  adult  ia  rather  more  than  seven 
inches.  This  measurement  includes  only 
the  palm  of  the  hand  witbmit  the  thumb, 
and  embnacGs  the  part;  of  the  hand 
around  uhich  a  coil  would  he  placed, 
when  the  object  of  a  person  was  to  pro- 
duce firm  traction.  Hence,  then,  the 
hypotbeais  of  auictde  involves  one  of 
these  physical  conditions.  Without  a 
firm  hold  of  the  cord,  which  coutd  not 
hare  been  bad  with  less  than  one  coil 
round  the  baad^  it  u  impossible  to  eoii> 


oei^  thai  snch  violence  U>  the  nedll 
could  have  been  pro<luced  by  the  act  of 
the  deceased;  and  if  one  coil  bsd  thui 
been  spontaneously  wotind  round  the 
hand,  it  would  have  eonsiimnl  thf 
whole  length  of  the  cord  up  to  the  list 
half  coil,  and  left  no  portion  wh:*t*fir^f 
to  give  a  purchase  for  pulling  with  so 
much  violence.  Either  conditioo  ti  ■ 
physical  impossibility;  and  no  th<?ory 
will  suit  the  facLe.  or  explain  them,  «- 
cepting  that  which  admits  that  the  sH 
was  not  the  result  of  suicide,  but  «f 
manual  violence  applied  by  another  p^r- 
aon/ 

*'The  evidence  by  which  the  crime  inw 
fixed  upon  the  prisoner,  Drory.  it  U 
not  necessary  here  to  relate.  Tbe  duin 
of  evidence  was  complete  and  irreiiftj 
ble,  and.  a.^  has  been  stated  in  the  UiL 
the  criminal  made  a  conle«sbn  prvriooi 
to  his  exeeution." 

"  See  CBM  of  Roux^  }  353a^  *upf^ 


CHAPTER  IX. 

HANGINa 
IMIiiKloii. 
356.  Oanae  of  death. 

SMw  QjBiptOIIIB. 

9f7.  Post-mortem  signs;   eztenud  ezaminatioik 
S08.  Ezammataon  of  neck. 
<3M.  iDtemal  appearances. 
MO.  Deep  tissues  of  the  neck. 
J61.  Associated  lesions. 

Ante-mortem  versus  post-mortem  suapenaioik 

Buieidal  versus  homicidal  hanging. 

Ckssa;   accidental  hanging. 
864a.  Homicidal  hanging. 
364b.  Suicidal  hanging. 

554.  Seflnition. —  Hanging  consists  in  the  suspension  of  a  person 
hy  a  oordy  or  other  means  of  constriction,  around  the  neck.  The 
ipeigfat  of  the  body  does  the  active  pulling  on  the  cord.  Two  general 
Ijpes  of  hanging  may  be  considered:  the  one,  where  the  person  is 
elevated  from  his  support,  and  the  other,  where  the  support  is  removed 
from  under  the  person.  In  the  execution  of  criminals  in  the  United 
States  and  in  England  the  support  is  removed  from  under  the  person, 
and  the  body  drops,  to  be  brought  up  suddenly  by  the  rope.  But  the 
eases  that  come  up  for  consideration  before  the  courts  are  more  fre- 
quently ones  where  the  body  has  been  pulled  up,  or  where  the  fall  has 
been  so  slight  that  there  is  an  absence  of  the  signs  of  sudden  tension 
en  the  structures  of  the  neck. 

555.  Cause  of  death. — The  cause  of  death  may  be  either  suffoca- 
tion, due  to  cutting  off  the  supply  of  air  to  the  air  passages,  or  to 
disturbance  of  circulation  in  the  brain,  as  in  the  cases  of  strangula- 
tion, where  the  compression  of  the  vessels  of  the  neck  is  the  more 
important  factor;  or,  in* the  cases  where  the  drop  is  sufficient^  the 
death  may  be  due  to  destruction  of  the  spinal  cord  by  dislocation  or 
fracture  of  the  cervical  vertebrse.^     This  last  method  is  the  most 

*Ib  tmm»  where  the  rope  used  for  suit  from  the  injuries  accompanying  the 
— ■ptnsion  breaks  under  the  strain  of  fall.  Here,  however,  death  can  scarcely 
tlia  wci^t  of  the  body,  death  may  re-   be  said  to  be  due  to  the  hanging. 
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promptj  and  is  the  aim  of  the  judicial  lmngmaD|  but  it  is  far  len 
common  in  the  caaea  of  suicide.^  That  death  oiay  be  due  simplj  U> 
the  interference  with  circulationj  or,  at  least,  be  independent  of  any 
respiratory  euibarrassmentj  is  shovm  by  the  case  recited  by  Beioa- 
both,*  where  a  man  upon  whom  a  tracheotomy  had  been  performed 
committed  suicide  by  hangiDg,  and  the  rope  was  around  the  neck, 
above  the  level  of  the  canulaj  which  was  in  place  at  the  time  of  tlie 
man's  death.  The  post-mortem  examination  showed  no  signs  of 
asphyxia,  but  engorgement  of  the  vessels  of  the  brain, 

Hofmann  considers  compresision  of  the  great  vessels  of  the  cede 
one  of  the  most  important  factors  in  the  cauae  of  death*  He  was 
unable  to  force  liquids  through  the  corotid  arteries  while  the  Mr 
w^as  hanging/  The  jugular  veins  were  also  compres^d,  as  the  vaps 
nerves  must  have  been*  Hofmann  also  found*'^  the  rope^  in  cases  of 
suicide  by  hanging,  to  be  almost  invariably  between  the  larynx  and 
the  hyoid  bone,  and  therefore  he  states  that  death  by  hanging  (also 
in  some  cases  of  suffocation),  is  due  not  to  the  compression  of  the 
larynx,  but  to  an  obstruction  of  the  pharynx  from  a  pushing  bad^ 
of  the  base  of  the  tongue  against  the  vertebral  column.  The  laryiix 
is  flattened  or  pushed  back,  with  its  horns  betw*een  the  spine  and  the 
great  vessels^  which  causes  prominence  of  the  thyroid  cartilage. 

366.  Symptoma, — The  symptoms  of  carotid  compression^  as  given 
by  Hofmann,  are  cyanosis  of  the  face,  dizziness^  fainting,  and  un- 
consciousness;  these  are  followed  by  spasmodic  contractions  of  the 
muscles,  an  increase  of  blood  pressure,  and  an  increase  in  the  fre 
quency  of  the  pulse.  They  come  on  promptly,  with  early  uncivil' 
sciousness*  The  rapidity  of  onset  depends  upon  the  location  of  the 
constricting  noose.  That  in  some  cases,  at  least,  unconscionsnea 
oomes  on  immediately,  is  shown  by  a  case  cited  by  Hofmann'  of  a 
suicide  who  was  found  hanging  with  a  revolver  in  his  hand;  lie 
had  not  had  time  to  shoot  himself.  And  also  by  another  case,  cited 
by  Tardieu/  where  a  woman  was  found  dead  under  a  broken  nooae, 
with  the  marks  of  the  cord  and  of  fingers  on  her  neck.  In  other 
cases  it  is  evident  that  death  does  not  occur  for  some  time  after  l<w 
of  consciousness,     Taylor  cites  a  case®  of  a  woman  forty-four  years 

'See   Hftmmond,   N,   T.  Med.  Rwor<3,  Remer,  t&iVf.,  1894,  VITI..  »uppL  12i. 
1882»  p.  426;   and  Caleins,  Rpports   of       •Hnfmnnji,    Ger,   Med.,   p,   6S0, 
the  N.  Y,  Med.  L^,  Soc.,  1882,  p.  254,       *  Hofrnanji,  G«r  Med,,  p.  5S4. 

^Reineboth.  Vicrtljriehr.  1  ger.  Med,,        'Tardipii,    AnnaK   d'Hjf*   Pob,,   1SS6. 

ISflS,  IX.,  265,  XXllI.,    34 L 

*  See,  nlBOj   the  eorrobomting  experi-       'Taylor,  Glasgow  M«d-  Joum-i  ISSO. 

Tiipnta  nf  ItniBtowf^ki,  Viertljrftciir.  f.  ger*  Vol.  IL,  p^  387* 
Hed„  13@3,  VI.,  250:  &nd  Haberda  and 
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of  age^  who  was  found  hanging,  ^lien  discovered  she  was  comatose, 
Ibepe  was  froth  at  her  mouthy  her  tongue  was  swollen  and  protruding, 
lier  face  bloated^  her  lips  cyanotic.  The  epidermis  was  abraded 
from  the  larynx,  where  the  rope  had  been.  Her  conjimctiva  wera 
iaeendible,  the  pupils  of  her  eyes  did  not  respond  to  the  action  of 
light,  her  plantar  reflexes  were  gone,  there  waa  no  respiratory  move- 
ment, but  there  wa^  a  slight  cardiac  impulae.  She  eventually  recov- 
ered. Just  how  long  she  had  been  hanging  was  not  determined. 
One  old  instance  records^  a  recovery  after  being  suspended  for  nine* 
teen  niinutas.  According  to  Glaister,^*  five  or  six  minntes  after  the 
«et  of  suspension  is  usually  the  limit  of  time  up  to  which  resuscita- 
tion 3g  possible* 

357,  Post-mortem  mgni;  external  examination.^ —  The  post-mortem 
exan^ination,  except  for  the  local  cx^nditions  of  the  neck,  is  rarely 
characteristic  If  death  has  been  due  in  large  part  to  asphyxia,  the 
lividity  and  the  facial  expression  may  be  that  of  suffocation  in 
general ;  but  more  often  the  face  is  not  congested  nor  the  eyes  prom- 
inent nor  the  tongue  protruding  beyond  the  teeth,  though  it  may  be 
for%vard  in  the  month.  The  amount  of  infiltration  of  serum  into  the 
legs  and  lower  portion  of  the  body  is  de]>eBdent  upon  the  length  of 
time  that  the  body  has  been  hanging  before  it  is  found.  Erection  of 
the  penis,  with  an  emission  of  semen,  cannot  he  considered  char- 
acteristic of  this  mode  of  death,  as  it  is  found  in  other  modes,^^  and 
fiot  at  all  constantly  m  this  mode;  and  may  even  occur  in  post- 
mortem suspension*^^ 

Dr,  Dyer  made  some  very  interesting  observations^*  on  the  condi- 
tJon  of  the  eyes  in  a  man  executed  for  murder.  An  examination 
lefore  death  showed  nothing  unusual  The  post-mortem  examina- 
tion, thirty-five  minutes  after  the  drop  fell,  showed  the  eyeballa  not 
more  prominent  than  before  death,  the  lids  closed  and  not  discolored, 


*B«r1iniM?he  SftTiiniliingen  f,  BefOrd- 
cning  der  Arzen^ywiaseDich.  etc.,  Ber- 
lin,   1779,  X,,  242. 

-Glairter.  Med.  Jtirispr.,  1902,  p.  138. 

"  Klein  obflerved  the  penH  in  a  state 
mf  erection  in  a  man  who  had  c4>nmHi' 
tec!  BUiclde  hj  ahooting;  Schlegcl  ob- 
served freahly  effused  semen  in  a  youth 
vlio  had  thrown  htmaetf  from  a  eburch 
tower  and  fallen  upon  his  bend;  and  a 
«i»e  of  poisoning  with  Pruasie  acid  is 
Telat«d  bj  Afer/dorf>  in  which  the  penis 
Wae  found  in  a  stat«  of  aemiereetion, 
with  the  np^nnatic  fluid  effused.  Vide 
Idt  Haadbuch  der  ger,  Med,,  f  343. 


"Orfila  cites  two  cases  of  erection  of 
the  penis  in  the  bodies  of  men  that  were 
hung,  throe  and  five  hoars,  respectively, 
ftft^>r  death.  (Bun.  de  l^^ead.  Hoy.  do 
MM.,  18m)  On  the  other  hand,  Csa- 
per  sjiys  that  he  never  saw  erectioo  of 
the  ppniR  in  a  roan  who  had  died  from 
han^ng,  and  in  a  very  small  proportioo 
of  the  ca»ea  only  a  slight  deg^ri^e  of 
turgescence.  In  seventy  seven  cn^pH  col- 
lected by  Casper  the  ieminal  discharge 
wft*  noted  in  nineteen.  (Brit,  and  For. 
Med.  Rev.,  Vol.  V.,  p.  fll5.^ 

"Dyer,  Now  York  Med.  Journ»  VoL 
III.,   11*66,  p.  416. 
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scarcely  any  tension  in  the  eyeballs,  tlie  oornea  a  little  dull,  lad  V 

moist  from  mucus,  the  pupils  a  little  more  dilated  than  before  death. 
The  right  eye  showed  a  fracture  of  the  anterior  capsule  of  the  lens, 
extending  back^vards  into  the  substance  of  the  lens.  It  gave  even 
to  those  present,  unaccustomed  to  the  ophthalmoscope^  the  idea  of  t 
plane  extending  backwards.  The  left  eye  presented  the  same  traB»^ 
verse  fracture  just  below  the  center  of  the  lens,  but  involv^ing  only  the 
anterior  capsule  of  the  lens.  The  weight  of  the  fall  coming  prin- 
cipally on  the  right  side  (the  knot  being  under  the  left  ear)  probably 
explains  the  diiference  in  the  two  eyes.  Dr,  Dyer  repeated  tie  tx- 
per  intent  upon  three  dogs  that  he  hanged.  Dog  munher  one  showed 
lesions  similar  to  that  in  the  man;  number  three  died  with  ooBFal' 
sions  that  lasted  a  short  timCj  and  the  lesion  was  found  in  one  eje 
well  marked,  but  the  other  eye  was  normal;  number  two  died  with 
prolonged  convulsions^  and  no  lesion  eould  be  observed 

358*  Bxanunatlon  of  neck, —  In  the  examination  of  the  neck  froin 
the  outside  the  diagnosis  of  ruptured  muscles  or  of  fractured  or  dis- 
located vertebra  may  be  made  by  the  irregulariti^  in  contour  of  the 
neck,  and  the  abnormal  mobility  of  the  head  upon  the  shoulders. 

The  most  significant  external  evidence  is  the  mark  of  the  cord 
on  the  neck.  In  persons  who  are  hung  the  cord  almost  invariabiy 
leaves  some  impression.**    The  furrow  round  the  neck  may  be  either 


I 


"The  followinj^  (0  certainly  m 
Rnnnialous  case.  The  facts  were  ohserved 
at  a  public  execution.  The  rope  used 
wo*  ten  linefl  in  diameter;  the  knot  wna 
hirge^  fortned  of  thre«  turns  of  the  ropt;, 
iinri,  on  the  noose  heing  tightened  by  the 
executioner,  corresponded  to  the  occipit^ 
n\  protuberance.  The  bolt  being  with- 
dntwHt  the  man  fell  through  a  space  of 
7H  feet.  *The  body  fell  with  &  tre- 
nir'ndoua  jprkn  and  oscillated  for  a  few 
minute?! ;  the  arms  and  legs  became 
riy:id  I  the  forearms  Aexed  on  the  ftrms, 
the  Angers  upon  the  palms,  and  the 
thighs  adducted  and  slightly  drawn  up 
towards  the  abdomen  -,  the  t temomastoid 
tnUHCIea  were  affected  with  spasms,  and 
the  bajidt  became  livid.  After  a  short 
Uini   the   limbs    relaxed ;    the    legs   ap* 

Smached  each  other*  the  toes  pointing 
own  wards ;  the  hands  became  pale,  fell 
down  bj  the  side,  and  the  fingera  became 
relaxed.  The  body,  having  been  sus- 
pended for  forty -flv«  minutei.  wa.8  cut 
down,  and  the  cord  removed  from  the 
neck.  There  was  not  any  protrusion 
or  unnatural  suffusion  of  the  eyes;  the 
upper  and  lower  teeth  were  half  an  inch 


apart^  and  the  tongtie  wias  indented  by 
them ;  the  lips  were' rat  her  livid,  and  the 
face  pale;  a  flight  deprefiSion  inajiEfd 
the  position  of  the  rope;  tberv  waa  not 
any  discoloration  of  the  integumenta  of 
the  neck,  breast,  or  ahoulden;  the 
Ihumhs  and  fingers  were  flaceid ;  the  cap 
in  which  the  head  had  been  envelopJ 
was  slightly  stained  by  bloody  miieos, 
which  had  flowed  from  the  mouth  and 
nose;  the  bladder  was  empty,  the  crim- 
inal  having  made  water  a  few  minittci 
before  his  execution ;  the  penis  ap^rei 
as  if  it  had  been  recently  ereet;  it  lay- 
upwards  against  the  abdomen,  and  1 
thin,  transparent  fluid  had  stained  tlie 
shirt;"  nimierous  spermatozoa  in  it wew 
detected  under  the  microscope*  M^ 
teen  houra  afterwards,  the  body  luviQ|, 
In  the  meantime,  lain  upon  its  bade,  it 
was  fonnd  to  be  rigid ;  the  faee,  lips^  a^ 
ears  were  purple,  the  ahjulders  and  tb* 
upper  and  front  part  of  the  ehesk  al«>i 
the  mark  of  the  rope  was  sea  reel  j  per- 
ceptible ^  there  being  only  in  one  plt<*, 
for  about  the  extent  of  a  qnarttr  of** 
inch,  a  alight  pfirchment-Hke  diicoloTi 
tion  of  the  akin.     The  portion  ^  tl)e 
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single  or  multiple^  depending  upon  the  number  of  coils  of  the  rope. 
When  multiple  the  furrows  are  UBually  in  the  form  of  &  figure  eight, 
one  of  the  coils  lying  more  or  less  horizontal,  and  the  other  alanting 
tipwarda  to  the  knot  If  the  rope  has  been  removed  this  double  line 
may  lead  to  the  thought  that  there  was  an  attempt  at  both  stranguia 
tion  and  hanging;  but  the  continuity  of  the  line,  if  the  tracing  on  the 
ftkin  ia  clear,  will  point  to  the  correct  interpretation  of  the  marks. 
If  the  hanging  has  been  done  by  a  double  ligature,  or  one  of  several 
atr&ndsj  then  the  several  lines  will  lie  parallel.  If  the  epidermis  has 
heexk  peeled  off  by  the  rope,  and  the  deep  layers  of  the  skin  allowed 
to  dry,  the  mark  assumes  a  tough^  leathery  appearance.  These  marks 
persist  several  months,  and  do  not  disappear  even  in  decomposition. 
On  the  other  hand,  if  the  epidermis  ia  not  peeled  off,  as  is  often  die 

8e  with  soft,  wide  cloths,  the  mark  of  the  constricting  band  may 
he  either  indented,  with  a  certain  amount  of  disooloration,  usually 
Uuish,  or,  if  the  <x>nstriction  has  been  less  marked,  there  may  be  no 
indentation,  and  only  a  pale  line  on  the  skin.  Those  soft^  non^ 
leathery  marka  of  the  cord  may  disappear  with  decomposition. 

The  direction  of  the  mark  of  the  rope  is  to  be  noted  carofully, 
for  on  that  depends,  to  a  large  extent,  the  diagnosis  between  strangii- 
utiOBy  with  its  probable  homicidal  origin,  and  hanging,  which  is  more 
often  suicidal.  In  hanging,  the  direction  of  the  rope  is  such  thm^ 
instead  of  going  directly  around  the  neck,  as  it  does  in  stranguktion, 
it  is  inclined  upwards  at  the  point  of  the  knot  in  the  rope.  The  mark 
©f  the  rope  is  usually  horizontal  across  the  front  of  the  neck,  and 
plants  upward  at  the  side  or  at  the  back  of  the  neck,  often  disappear 
ing  above  the  hair  line  at  that  point  The  knot  of  the  rope  may,  of 
course,  lie  at  any  point  in  the  circumference  of  the  neck,  and  in  cases 
of  suicide,  where  a  portion  of  the  body  still  rests  upon  the  support, 
the  line  of  the  noose  may  be  only  very  slightly  inclined,  simulating 
ieloeely  the  direction  of  the  rope  in  cases  of  strangulation*  The 
position  of  the  mark  of  the  noose  is  usually  between  the  hyoid  bone 
iind  the  jaw,  as  the  tendency  is  for  the  rope  to  slip  up  until  it  comes 

some  distinct  hindrance,  as  that  supplied  by  the  head. 


iiin  eovere^  bj  tli«  rop«  having  been 
mmorcdt  th^re  was  not  found  thi*  alight 
M  cxtnvmsatjon  of  blood,  nor  any  \\c- 
r  iH  very 'White  appearance  of  thn 
Ifvioljir  ttftiue,  and  none  of  the  blood- 
pH  or  nmsclea  were  at  all  injured ; 
tbrroid  carUIng^  waa  sslightly  Jlat- 
■ni^,  but  not  broken,  and  tbere  was  no 
i-lf-rntion  or  fracture  of  the  vertebral 
Iiuiiii«  QT  Injury  of  the  ligatneuU  or 


»^pinat  cord.  Tlje  brain,  Innf^s,  and  ri^Ht 
side  of  the  befirt  were  Ponj^Mt^d  with 
blood,  and  the  mueoun  membrane  of  the 
Inrynx  wa^  of  a  bright- red  color.  (Ort 
Death  bv  Hanging,  etc*  By  Charli'* 
Crokrr  Kinff,  M.  D.,  M.  B.  I.  A.,  Pro 
feFjsor  of  Anntomy  and  Pbysiolnj»y,  ete. 
Dublin  Qiiarierly  Journal,  Auguat, 
IS54.) 
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359.  Internal  appearances. —  The  general  internal  appemi 
after  hanging  are  not  characteristic  or  constanL  As  in  stjan§u)i- 
tion,  where  death  has  been  due  in  large  part  to  suffocation  there  tnij 
be  the  signs  of  suffocation :  congestion  of  the  lungs,  subaeroiu  ecscliT- 
mosed,  and  froth  in  the  ti'achea.  Likewise  the  cong^tion  of  tie 
head  above  the  noose  is  not  constant,  for  the  deep  %*crtebral  vessel 
are  not  compressed^  and  there  is  usuallj  opportunity  for  the  blood 
to  return  through  them.  The  condition  of  the  abdominal  orgaml 
varies  also  a  great  deal.  There  is  usually^  however,  a  hypostatic 
congestion  of  the  abdominal  viscera  in  proportion  to  the  time  that  \im 
body  remains  hanging. 

360.  Deep  tisBnes  of  the  neck.—  The  local  conditions  in  the  dt^p 
tissues  of  the  neck  are  the  most  characteristic  signs  of  hanging*  Tbi 
skin  of  the  furrow  produced  by  the  rope,  and  the  siibcutaneous  tmoB 
beneath  it,  are  generally  anemic;  the  tisanes  in  the  adjacent  part* 
are  at  times  ecchymotic,  especially  in  the  sheatl)  of  the  great  veaaek 
Brouardel  saya  that  there  ia  an  ecchymosis  beneath  the  mucoM  of 
the  posterior  wall  of  the  pharynx  that  is  characteristic.  Fre<iiieotlj 
there  is  a  rupture  of  the  muscles  of  the  neck, — most  often  of  the 
sternomastoid  muscles  on  one  or  both  sides.  Lesser,'^  in  fifty  caaes, 
found  the  sternomastoid  on  one  aide  ruptured  seven  times;  on  botb 
sidesy  three  times;  the  platysma  myoidea  ruptured  five  time^;  the 
sternohyoid  and  sternothyroid  each  ruptured  twice;  and  the  omo- 
hyoid ruptured  once.  Fracture  of  the  hyoid  bone  and  of  the  grater 
horns  of  the  thyroid  cartilage  are  fairly  common,  but  are  frequentlj 
not  associated  with  any  hemorrhage,  on  account  of  the  compreasioa 
of  the  great  vessels. 

The  internal  coat  of  die  carotid  arterieSj  especially  in  old  peopl^! 
is  at  times  ruptured,— a  condition  found  in  from  four  to  eight  per 
centiun  of  the  cases.**  Fractures  and  dislocations  of  the  vertebiar 
in  suicides  are  rara  In  English  and  Americjtn  judicial  hangingi^ 
they  are  more  common.  In  some  instances  there  may  be  even  Uoen- 
tion  of  the  tissues,  forming  an  open  wound;  or  even  a  oompletp 
severance  of  the  head  from  the  trunk. 

A  case  of  suicide  by  hanging,  in  which  injury  to  the  cervical  vfil^ 
brs?  was  done,  is  reported  by  M.  Aniaux,  of  Liege,  He  found,  in  the 
body  of  a  woman  who  had  hung  herself,  that  the  posterior  lignEieiiti 
of  Uie  spine,  between  the  first  two  cervical  vertebni*,  were  ruptnreif 
and  the  transverse  ligament  of  the  atlas  so  stretched  that  the  odontoid 
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*  Leaser,    Viftrtljraetir,    1    ger, 
1881,  XXXV.,  20L 


Med.,       "Peham,   Viertljrschr*    f.  ger. 
1894,  VllI,,  suppL  p,  170* 
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of  the  second  vertebra  was  locked  against  the  articular  sur- 
The  perpendicular  and  oblique  ligaments  were  not  injured. 
The  first  two  cervical  vertebrse  were  considerably  separated  behind, 
iie  spinal  cord  waa  injured^  and  extra vasated  blood  found  at  the 
rface  of  separation.  The  deceased  was  a  stout  woman;  when  dia- 
pered, she  was  hanging  from  a  beam  of  the  eeilingj  and  her  feet 
about  a  foot  and  a  half  above  the  ground.  Near  her  there  was 
chair  overturned. 

Another  case  is  reported  in  the  Lancet  bj  Mr,  Campbell  de  Mor- 
"A  married  womanj  aged  fifty,  worn  out  and  exhausted  by 
I,  was  found  hanging  quite  lifeless  from  the  rail  of  a  bed, 
irhieh  was  not  more  than  5  feet,  8  inches  from  the  ground.  The 
TOnt  of  her  body  was  turned  round  towards  the  bed,  the  head  thrown 
'oTcibly  back;  the  knot  of  the  ligature,  an  old  silk  handkerchief, 
jeing  placed  in  the  middle  of  the  under  side  of  the  chin.  Hex  heels 
^ere  about  3  inches  from  the  ground,  the  knees  being  on  a  level  with 
he  bed-frame  and  resting  against  it.  The  body  was  oeen  by  a  medi- 
Bal  man,  about  an  hour  after  it  was  cut  down.  The  features  were 
perfectly  calm,  and  there  was  no  trace  of  congestion  about  the  face ; 
t  was  pale  and  in  al'  respects  natural.  There  was  no  lividity;  the 
(yea  were  neither  injected  nor  prominent;  the  tongue  pale,  lying  far 
wck  in  the  mouth,  and  without  any  mark  of  indentation.  The  cord- 
l&ark  well  defined,  and  like  parchment,  dry^  brown,  and  hard,  without 
Hay  eechymosis,  but  with  a  thin  line  of  congestion  at  the  upper  edge 
jf  the  groove;  it  was  very  deep  at  the  back  of  the  neck,  just  over  the 
fttlas,  probably  owing  to  the  head  hanging  backwards.  The  mueoua 
membrane  of  the  stomach  was  pale ;  the  lungs  natural ;  no  congelation 
Df  the  large  veins,  or  of  the  cavities  of  the  heart;  the  two  ventricles 
^ntaincd  about  an  equal  quantity  of  blood.  These  appearances 
leemed  to  show  that  death  was  not  caused  either  by  asphyxia  or  by 
cerebral  congestion.  Neither  the  trachea  nor  the  great  vessels  of  the 
nedc  could  have  sustained  any  pre^aiire  or  constriction.  The  deep 
nuddes  over  the  second  and  third  cervical  vertebra  were  ecchjmosed ; 
bis  eechymosis  extended  to  the  sheath  of  the  spinal  cord ;  and  on  the 
eft  side,  and  exterior  to  the  sheath,  there  was  an  extensive  effusion 
>f  blood,  firmly  coagulated.  There  was  no  displacement  of  the 
leeond  or  other  vertebrse,  and  the  ligaments  were  sound ;  but  between 
ibe  third  and  fourth  vertebrae  there  was  unusual  mobility,  as  if  tliey 

"Ldftnw*,   Aug,    10,    1844.    quoted    bf 
^j^lor,  M^.  Jut.,  p.  50a. 

Toi.  III.  Mbd.  JDK.--ad, 
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haJ  been  stretched.  In  this  case,  the  body  was  aot  heavy,  and  the 
fall,  if  anyj  could  have  been  biit  trifling.  The  effusion  on  the  spbal 
cord  was  the  cause  of  death  ■  and  its  origin  was  sufficiently  e^laioed 
by  the  falling  back  of  the  bead  and  sudden  bending  of  the  oerrical 
vertebrae.  Her  husband  and  family  were  in  an  adjoining  room,  but 
beard  no  noise ;  it  was  only  by  accident  that  the  deceased  was  dii* 
covered." 

aei.  Associated  lesioni.—  In  addition  to  these  lesions  due  direcdr 
to  the  hanging,  there  may  be  lesions  due  to  the  striking  of  the  body 
against  objects  in  the  neighborhood  during  the  fall,  or  during  con- 
vulsive movements.  Again,  there  may  be  injuries  produced  by  ^e 
fall  to  the  ground,  if  the  body  is  indiscriminately  cut  down  vfhm 
it  is  founi 

Hofmann  reports*'  a  case  of  fracture  of  the  skull,  and  another  of 
rupture  of  the  Uver  and  intraperitoneal  hemorrhage,  due  to  the 
cutting  down  of  a  eorpse,  and  letting  it  fall  to  the  ground. 

These  associated  lesions  should  be  noted  carefully,  for  th^  roust 
be  distinguished  from  the  lesions  due  to  previous  violence  inflicted 
by  the  person  on  himself,  in  cases  of  suicide,  or  by  others,  in  caaw 
of  homicide.    It  is  on  the  evidence  of  the  additional  violence  that  thi^ 
diagnosis  of  homicide  rests,  to  a  great  extent  H 

362,  Ante-mortem  versus  post-mortem  suspension. — ^The  differen- 
tial diagnosis  between  ante-mortem  and  post-mortem  suspension  is 
always  one  of  great  importance,  because  there  have  been  many  in- 
stances where,  after  killing  a  person,  the  murderers  have  hung  up 
the  body,  to  simulate  suicide,  hanging  being  more  frequently  soicidil 
than  homicidal.  The  only  lesions  which  are  characteristic  at  all  of 
hanging  are  those  of  the  neck;  and  the  superficial  marks  of  tlie  eord 
may  be  produced  (both  the  dried,  leathery  marks  and  the  soft-bhii^fa 
or  pale  marks),  equally  well  post-mortem,  Orfila'**  suspended  the 
bodies  of  persons  of  different  ages  at  various  periods  after  death  from 
the  moment  life  was  extinct  up  to  twenty-four  hours  afterwards. 
In  every  one  he  found  the  same  brown  and  parchment-like  furroir 
which  has  been  described  as  produced  in  the  living.  Dlvergie  TUtde 
similar  experiments,  with  a  like  result  Those  performed  by  Dr- 
Casper,^^  in  addition,  prove  that  when  the  bodies  of  persons  h*^ 
been  hung  within  two  hours  after  death,  the  mark  upon  the  skii 
may  be  also  slightly  ecchymosed.  In  one  case,  the  first  cf  his  series. 
a  man  was  suspended  by  a  double  cord  passed  above  the  lamp  *ri 


"■HoftTinnTi^   n<?r-   Med.,    p.    554. 
■  Annalefi  dmygieue,  Tome  XXVIL 


^  Brit,  and  For,  Med.  Rev.  Vol.  Tm  ^ 
615. 
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after  death  from  typhus.  In  about  twenty-four  hours  the  body 
iras  cut  down  and  examined.  "Around  the  ueck,  between  the  larynx 
mnd  OS  hyoides,  was  a  double  parallel  mark,  about  three  lines  deep, 
©f  a  brown  color,  with  a  slight  tinge  of  blue.  There  were  traces  of 
daveric  ecchymoses  about  the  body.  The  whole  appearance  was 
such  that  any  individual  not  acquainted  with  the  circumstances 
Mmuld  have  supposed  that  the  deceased  had  been  hanged  while  living. 
e  spots  on  the  right  side  of  the  neck  were  strongly  colored. 
The  skin  of  this  part  was  hard,  like  leather^  and  in  patches  slightly 
l!Xc»oriated.  There  was  no  extravasation  of  blood  in  the  cellular  tex- 
ture, but  the  muscles  of  the  neck  beneath  were  of  a  deep  violet  color. 
Ib  the  two  next  cases,  the  body  of  a  young  man,  aged  twenty-three, 
piispended  an  hour  after  death  from  phthisis,  and  that  of  a  man, 
aged  seventy,  two  hours  after  death  from  dropsy,  each  by  a  double 
cord,  and  the  bodies  examined  on  the  following  day,  the  appearances 
were  similar;  there  was  a  double  depression  around  the  neck,  of  a 
yeUowish-brown  color,  without  ecchymosis.  The  cutis  looked  as  if 
burnt,  and  was  like  parchment,  both  when  felt  and  cut  There  was 
lO  blood  extravasated  in  the  cellular  tissue  beneath/'  In  other  cases 
in  which  the  body  was  hung  at  later  periods  after  death,  there  was 
neither  ecchymosis  nor  the  parchment-like  appearance,  the  mark  of 
Iha  oord  being  merely  a  slight  depression  in  the  skin.  In  the  case, 
however,  of  a  child,  a  year  and  a  half  old,  on  whose  neck,  the  day 
after  deaths  a  small  cord  was  tightly  drawn,  a  small  bluish-colored 
iirk  was  produced.  There  was  no  blood,  however,  extravasatad 
leneuVh  iL  The  nature  of  the  ligature,  as,  whether  it  be 
cord  or  some  soft  material,  such  as  a  handkerchief,  does  not  make 
luch  difference  in  the  character  of  the  mark,  except,  of  course,  that 
rhere  a  cord  is  used  it  is  better  defined  in  every  respect  The  yellow 
nd  part*hmont*like  appearance  may,  however,  be  produced  by  either 
ind  of  ligature. 
Of  the  lesions  in  the  deeper  tisues  of  the  neck,  if  there  is  a  consid- 
irable  ejctravasation  of  blood  about  the  point  of  laceration,  death 
be  affinned  to  have  taken  place  after,  or  possibly  immediately 
ore^  the  lacerations  were  produced.  But  the  evidence  of  poat- 
lorcem  suspension  rests  more  upon  the  evidanc^s  of  other  causes 
r  death  in  addition  to  the  hanging,  and  in  the  evidence  from  the  cir- 
ptitnstances  under  which  the  death  occurred,  as  shown  in  the  follow- 
pig  cmm^ 
A  gamekeeper,  thirty-two  years  of  age,  robust  and  hardy  in  hit 
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coDatitutioiij  was  found  hangiiig  upon  a  tree  in  the  forest,  three  di; 
after  he  had  left  home  in  pursuit  of  poachers.  The  deceased  wii 
euspended  by  his  cravat  to  the  branch  of  a  young  oak  tree,  aod  » 
near  to  the  branch  that  the  right  side  of  his  face  was  in  contact  with 
it  His  feet  were  rather  more  than  three  feet  from  the  ground,  which 
bore  no  traces  of  a  struggle.  The  tobacco  pipe  of  the  deceased  was 
found  about  forty  paces  distant  from  the  tree,  but  his  hunting-knift 
and  rifle  were  nowhere  to  be  found.  The  cravat  had  left  the  foUcw- 
ing  mark  upon  the  neck :  a  groove  from  a  half  to  three=quartera  of  an 
inch  wide,  the  skin  in  it  brown  and  parchment-like,  and  over  tte 
thyroid  cartilage  three-quarters  of  an  inch  deep*  The  indentation 
was  more  superficial  upon  the  left  aide.  The  direction  of  the  mark 
was  horizontal  to  the  back  of  the  neck,  and  thence  upwards  on  the 
right  side  to  the  angle  of  the  jaw.  At  this  point,  oorrespondinf 
exactly  to  the  knot  of  the  noose,  the  skin  was  very  deeply  eccbyinoied 
and  also  excoriated.  The  right  ear  was  greatly  discolored,  as  w?!l  m 
the  integuments  around  it.  The  skin  of  the  face  and  head  wa^ 
excoriated  in  many  places,  and  bruised  and  lacerated  also.  There 
were,  moreover,  a  great  number  of  smalL  laceratt^d  wounds  upon  the 
hands  and  arms,  and  bruises  on  the  knees*  No  other  external  in- 
juries of  serious  character  were  found.  The  os  hyoides  Tvas  broken, 
and  the  muscles  and  soft  parts  of  the  neck  infiltrated  with  blood. 
The  horizontal  direction  of  the  mark  upon  the  neck,  the  eitreme 
tightness  with  which  the  cravat  was  fastened  upon  it,  the  fracture 
of  the  hyoid  bone,  together  with  the  large  number  of  trifling  wounds, 
led  the  examiners  to  give  as  their  opinion  that  the  deceaaed  itid 
been  overpowered  by  n\imbersj  thrown  down,  strangled,  and  aftfi^ 
wards  hnng. 

Casper  relates  a  similar  instructive  case.^^  A  sailor  was  kiUed 
by  a  stab  in  the  heart  in  a  brothel  in  Amsterdam,  The  women 
washed  the  body  of  the  blood,  put  a  clean  shirt  on  it,  and  suspended 
it  by  the  neck.  On  the  examination  of  the  body  the  presence  of  the 
above  wound,  coupled  with  the  absence  of  the  signs  of  asphyxia,  led 
to  the  proper  interpretation  of  the  findings.  Had  a  careless  exami- 
nation been  made,  however,  it  is  not  impossible  to  conceive  how  this 
act  of  homicide  might  have  been  mistaken  for  one  of  suicide. 

363*  Suicidal  versus  homicidal  hanging. — The  distinction  betwwu 
suicidnt  and  homicidal  hanging  likewise  depends  to  a  certain  citecl 
upon  the  lesions  of  the  neck.     The  suicide  generally  uses  the  leu* 
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mmount  of  violence  neoeasarj  for  the  production  of  his  i 
Ibereforc!  the  lesions  of  the  deep  tissues  of  the  neck  are  slight,  m  that 
the  greater  tlie  disturbance  of  the  conditions  in  the  neck,  the  greater 
tbe  probability  of  outside  interference.  Especially  is  this  true  in 
injuries  to  the  larynx.  With  exception  of  the  injuries  to  the  greater 
boms  of  the  larynx,  any  injury  here  is  very  suggestive  of  murder^ 
especially  murder  by  throttling-  Homicidal  hanging  of  adultB,  how- 
evier,  is  very  rare^  owing  to  the  difficulties  in  the  execution  of  any 
9U€b  design  compared  with  the  ease  of  other  methods.  For  a  single 
man  to  hang  another  the  conditions  must  be  exoeptionally  favorable ; 
but  hanging  by  mobs,  as  in  the  lynch  ings  of  people,  whether  at  large 
or  already  in  the  care  of  the  state,  which  are  done  with  the  active  or 
silent  approval  of  the  majority  of  the  inhabitants  of  the  neighbor- 
hood, seems  possible  in  spite  not  merely  of  the  man^s  resistance,  but 
of  the  protection  which  the  law  can  give  to  those  in  its  custody.  The 
proof  of  homicidal  hanging  depends  to  a  great  extent  upon  circuni- 
stantial  evidence* 

Formerly  one  of  the  strong  arguments  used  in  support  of  homi- 
cidal hanging  was  tlie  position  of  the  body,^ — it  resting  more  or  les^^ 
ttpcn  a  support;  but  recentlj^  less  significance  has  been  attached  to  th** 
poeition  of  the  body,  and  the  fact  that  more  or  less  of  the  body  rests 
upon  the  ground  has  been  held  rather  as  evidence  of  suicidal  hang- 
iog.  Hofmann  described*  a  large  number  of  cases  of  death  by  hajig- 
imgf  giving  pictures  of  the  positions  in  which  the  bodies  were  found. 
In  some  just  the  tips  of  the  toes  touch  the  floor;  in  others  the  victim 
ia  practically  kneeling;  in  others  sitting;  in  others  squatting;  and  in 
some  lying  down, — only  the  weight  of  the  head  and  shoulders  being 
h^ld  up  by  tlie  rope* 

Even  the  fact  that  the  hands  and  feet  of  the  victim  are  tied  does 
not  give  evidence  that  the  act  was  homicidal  In  such  cases  the  opin- 
ion  of  the  examiner  will  be  guided,  in  a  measure^  by  the  remaining 
indicfttory  evidence*  Thus,  if  an  individual  is  found  suspended 
ffoin  a  position  which  he  could  not  have  reached  by  the  means  at 
handt  the  fact  that  his  hands  and  feet  are  tied  will  certainly  support 
tlie  assumption  that  it  is  a  case  of  homicide.  But  if,  on  the  other 
hmxid,  ebairs  or  any  other  means  of  support  are  found  near  the  de- 
ceased,  this  presumption  will  no  longer  hold,  since  it  is  evident  that 
the  person  may  have,  himself,  applied  these  ligatures,  and  then  hung 
himself  by  thrusting  his  head  through  the  noose  and  overturning  or 
fmshing  away  the  means  of  support 


348 


PHYSICAL  INJURIES  BY  FORCE, 


It  is^  however^  of  importance  to  observe  whethef  ligatures  upon  the 
wrists  are  tied  in  such  a  maimer  as  oould  have  been  done  by  the  per 
son  himself.     The  following  remarkable  case*"*  may  be  cited  in  3- 
lustration:     ''John  Bobinson,  a  married  man^  aged  thirty-four,  waa 
admitted  into  the  asylum  of  the  workhouse,  on  the  24th  of  NovemWr 
last,  having  been  in  a  desponding,  meiancholy  state  some  time,  caused 
by  religioxis  delusions.     He  had  attempted  to  destroy  bimself  eeverti 
timeSj  by  throwing  himself  out  of  the  window,  and  rushiog  into  the 
fire,  and  said  he  had  a  desire  to  hang  himself.     On  admiBsion,  bis 
hands  were  found  much  burnt     He  refused  his  food  for  aome  daji, 
but  continued  gradually  to  improve  for  the  ensuing  sU  weeks,  and 
went  to  bed  in  a  tranquil  state  on  the  evening  of  the  5th  inat,  about 
nine  f.  m.     He  was  found  next  morning  at  half-past  sijt,  suspended 
to  a  bar  of  the  window  of  his  cell,  by  means  of  the  bandage  which  he 
bad   taken   from  his  hands  and   folded  double.     His   wrists  w^re 
fastened  together  behind  his  back,  by  a  piece  of  bandage,  in  which 
two  running  nooses  had  been  made  and  slipped  over  bis  bands,  and 
then  pulled  tight     His  ankles  were  tightly  fastened  together,  and 
his  night-cap  was  pulled  down  over  his  face,  below  his  nose^     lht$ 
toes  almost,  if  not  quite,  touched  the  ground;  the  body  hanging  be- 
tween the  bed  and  a  nigbt  chair,  with  the  face  towards  the  wall. 
On  cutting  him  down,  it  was  apparent,  from  the  coldness  and  rigidity 
of  the  body,  that  he  had  been  dead  some  time.     The  features  were 
quite  composed;  no  discoloration  of  the  face;  eyes  in  the  natural  po- 
sition, if  anything  a  little  depressed;  no  froth  at  the  mouth  or  protru* 
sion  of  the  tongue,  or  lividity  of  the  neck,  but,  on  the  right  aide,  m* 
tending  nearly  from  the  angle  of  the  jaw  to  the  commencement  of 
die  thyroid  cartilage,  the  skin  was  cut  through,  as  if  with  a  blunt 
knife,  to  the  depth  of  nearly  a  quarter  of  nn  inch.     The  hands  and 
feet  were  extended    and    pointed    down  war  Is,     Ko  erection   of  the 
penis,  or  emission  of  semen,  urine,  or  feces.     The  body,  in  fact,  prr 
sented  the  appearance  of  that  of  a  person  dying  from  otJier  causes. 
and  being  afterwards  suspended.     It  was  only  the  absence  of  suspi* 
cion  of  any  kind  that  made  the  cause  of  death  appear  satisfactorv. 
He  must  have  first  taken  the  bandages  from  his  hands  and  cut  them 
into  suitable  pieces,  then  stood  on  the  night-chair,  then  tied  his  Icf^ 
then  fastened  the  noose  around  his  neck  and  pulled  the  cap  over  hk 
face,  and  lastly,  slipped  his  hands  behind  his  back,  put  the  nooses 
over  his  wrists,  and  then  jumped  off.     His  friends  would  not  permit 
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m  post'iDortem  examination,  and  the  coroner  did  cot  consider  any 
medical  evidence  requisite.'^ 

304.  Cas€i;  accidental  hanging* — Accidental  hanging  rarely  is 
fonnd,  and  when  found  is  under  such  circumstances  that  there  can  he 
little  doubt  of  the  unintentional  nature  of  the  suspension.  Glaister 
cites'*  three  cases,  one  of  a  boy  who  went  into  the  cowshed  to  play. 
There  was  a  swing  attached  to  a  beam  across  the  upper  part  of  the 
abed  The  boy  climbed  up  to  this  beam  with  the  intention  of  slid- 
ing  down  one  of  the  ropes  of  the  swnng ;  but  in  his  descent  a  woolen 
^dTal  which  he  wore  round  bis  neck  caught  in  a  large  nail  in  the 
beam  and  he  became  suspended.  Fortunately  his  father  found  him 
in  time  to  restore  him^  though  be  was  blacJc  in  the  face  and  uncon* 
iidous  when  rescued.  In  the  second  case  a  boj  had  climbed  an  apple 
tr€©  after  fruit  He  slipped  between  the  branches,  and  bis  jacket, 
which  waa  buttoned  at  the  neck,  turned  up  round  his  neck  and 
strangled  him.  When  found  he  was  dead.  A  third  case  of  acci- 
dental hanging,  involving  culpability  of  the  mother,  occurred  under 
somewhat  remarkable  circumstancea-  The  mother,  in  order  to  pun* 
ish  her  child^a  girl  of  three  years— tied  the  child's  arms  above  the 
elbows  with  a  stocking,  which  she  then  passed  around  the  body.  To 
the  stocking  behind  she  attached  one  end  of  a  cord,  and  fastened  the 
i>ther  end  of  the  cord  to  a  ring  in  the  wall  of  a  dark  closet  about  5^ 
fet*t  above  the  floor,  and  about  2^2  f^ot  above  the  child's  head.  At 
the  end  of  three  hours,  which  was  the  term  of  punishment,  the  mother 
went  to  let  out  the  child^  but  found  that  her  child  was  dead,  having 
been  suspended  by  the  eord-  It  is  difficult  to  account  precisely  for 
the  cause  of  suspension,  but,  in  any  case,  a  mark  was  found  on  the 
cfaild^s  neck  at  the  lower  part  of  the  trachea.  The  motlier  was 
diarged  with  the  crime  of  manslaughter,  found  guilty,  and  sentenced 
to  one  year's  imprisonment 

364a,  Honucidal  hanging* —  Homicidal  hanging,  except  in  cases  of 
helplessness^  could  scarcely  be  accomplished  by  one  assailant  Ogs- 
ton,  however,  relates  one  case^*  of  a  woman  who  was  tried  in  Ed  in* 
biirgb  in  1827,  for  hanging  her  husband.  This  she  effected  by  pass- 
ing a  noose  round  his  neck  while  he  was  asleep,  and  then  pulling  him 
up*  Usually  more  than  one  person  is  involved  in  the  commission  of 
such  crimes.  One  of  the  most  sensational  crimes  of  Paris  was  per- 
petrated in  this  manner  in  1888,  in  the  murder  of  a  man  named 
GouffS.'^     A  girl  named  Bompard,  who  had  formed  an  illicit  ac- 
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quaintance  with  the  v^ictim,  bad  an  interview  with  him  in  her  room^ 
where  the  arrangementa  for  the  murder  had  been  previou^ilj  mada. 
In  the  alcove  of  the  room^  the  background  of  which  was  a  curtain, 
was  a  sofa,  on  which  the  victim  waa  seated,  with  the  girl,  Bompard, 
on  his  knee-  In  the  roof  of  the  alcove  a  pullej  had  been  fixed,  hidden 
hj  the  curtain  J  behind  which  the  girFs  accomplice,  Ejraud^  was  ac- 
creted, Bonipard  playfully  passed  a  silken  nooae  round  the  neck  of 
her  victim,  and  then  adroitly  handed  the  free  end  to  her  accomplice 
behind  the  curtainj  who  immediately  attached  the  loop  over  a  hook 
at  the  end  of  a  rope  suspended  from  the  pulley,  and  at  once  pulled  up 
the  victim.  After  the  death  they  robbed  the  body^  put  it  in  a  box, 
and  conveyed  it  some  distance  from  the  scene  of  the  crime,  whem 
they  left  it  Two  weeks  later  the  body  was  discovered  and  exam* 
ined.    The  girl  later  confessed  the  mode  of  commission  of  the  crime. 

In  the  following  case,  the  evidence  of  homicide  waa  derived  from 
various  sources :  "The  deceased  was  found  sitting  in  a  comer  of 
her  room,  with  a  narrow  tape  around  her  neck,  hung  loosely  and 
singly  over  a  small  brass  hook,  about  3  feet  above  her  head.  Her 
clothes  were  placed  smoothly  under  her,  and  her  hands  stretched  out 
by  her  side*  There  was  a  severe  bruise  on  the  right  eye,  and  there 
were  marks  of  blood  on  the  tape,  as  well  as  on  the  floor  and  wall  of 
the  room  at  a  distance  from  the  body*  There  was  a  stain  of  blood  on 
the  knot  of  the  tape  where  it  passed  over  the  hook ;  and  there  was  no 
blood  on  the  hands  of  the  deceased.  The  windpipe  for  about  an  inch 
and  a  half  was  lacerated  longitudinally  in  its  rings,  and  there  was  a 
deep  mark  round  the  neck  in  the  course  of  the  double  tape^  as  if  from 
great  pressure  applied  by  some  person,  or  from  the  weight  of  the 
suspended  body*  The  latter  hypothesis  was  untenable.  The  body 
of  the  deceased  did  not  weigh  less  than  126  pounds,  while  the  tape 
found  round  her  neck  broke  with  a  weight  of  49  pounds;  hence,  the 
deceased  never  could  have  been  suspended  by  it"  The  prisoner  con- 
fessed the  crime.** 

364b,  Suicidal  hanging. —  Hanging  as  a  means  of  suicide  is  the 
more  common  occurrence.  But  the  question  of  proof  of  suicide  is 
not  always  simple  when  wounds  are  found  upon  the  body  of  the  mu* 
pended  person*  A  determined  suicide  may  try  various  methods  be- 
fore accomplishing  his  purpose.  Glaister  quotes*®  a  most  persi^tfiil 
attempt  of  a  prisoner  in  a  Glasgow  prison,  where  the  fact  of  suicide 
was  unquestionabla     This  man  tried  first  to  hang  himself,  but  tbt 
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ligmture  broke;  he  next  tried  to  smash  his  skull  by  hutting  his  head 
i§»iiist  the  wsll  of  his  cell*  Bj  this  means  he  produced  a  consider- 
tWe  number  of  wounds,  but  not  sufficient  to  end  his  life.  The  next 
lime  h©  su^ended  himself  from  the  ceiling  by  a  lied  sheet,  whieb  he 
fastened  to  a  strap  around  his  neck  This  time  he  was  found  dead. 
Glaister  also  quotes  a  case  from  Ogstou  of  a  man  who  cut  his  throat 
with  a  razor;  and  tliough  he  lost  much  blood,  he  managed  to  go  to  an 
outhouse  and  hang  himself. 

Another  reniarkahle  case  in  which  the  suicidal  nature  of  the  act 
was  clearly  determined  is  reported  by  Dr.  Heyfelder;^^  it  occurred 
at  the  prison  of  Signiaringenj  in  Germany.  One  of  the  prisoners, 
who,  a  few  hours  before,  had  been  left  by  the  tiirnkey  in  his  cell,  of 
which  the  latter  alone  had  the  key^  was  found  hanging  from  the  jamb 
of  the  door.  The  ligature  used  was  his  own  silt  cravat,  twisted  into 
n  oord,  31^  feet  long,  2  inche-s  broad,  and  4  lines  thick.  His  head 
wifl  ftunk  upon  his  breast,  his  face  pale  and  without  expression,  the 
lips  blue,  eye^,  tongue,  and  mouth  unchanged  in  position  and  api^ear- 
anoe.  The  arms  were  brought  forward  over  the  stomach,  and  were 
rigid ;  the  fingers  were  bent,  and  the  feet  extended  and  touching  the 
ground.  The  mouth  of  the  deceased  was  stopped  with  his  own  hand- 
kerchief. The  mark  of  the  cord  was  oblique,  commencing  between 
the  oa  byoides  and  thyroid  cartilage,  and  ran  upwards  and  backwards 
to  the  occiput  The  skin  was  brown,  and  in  some  places  shriveled, 
but  there  were  no  ecchymoses.  Five  contused  and  lacerated  wounds 
were  found  upon  the  aides  of  the  head ;  the  right  ear  also  was  lacer- 
ated, and  a  portion  of  the  head  and  face  covered  with  blood.  On 
tim  Amxp  edge  of  the  window*sill,  which  was  only  2  feet  from  the 
floor,  traces  of  dried  blood  and  hai?  were  found,  and  on  the  wall  be- 
low  the  window^  there  were  several  lines  of  dried  blood  running 
towajtis  tiie  ^ound.  Had  this  case  occurred  in  any  other  place  than 
in  A  locked  prison -cell,  with  a  single  occupant,  the  wounds  upon  tho 
bead^  and  the  handkerchief  thrust  into  his  mouth,  would  have  raised 
a  very  strong  presumption  of  homicide,  and  perhaps  involved  the  life 
of  an  innocent  person. 

We  would  here  refer  the  reader  to  another  case  of  hanging,  singu- 
lar and  important  from  the  fact  of  the  woman  having  previously  in- 
flicted upon  her  own  head,  with  a  hatchet,  no  less  than  fifty<five 
wounds,  some  of  which  penetrated  to  and  fractured  the  bone*  Be- 
sides these,  there  were  twenty-six  superficial  incised  wounds  upon 
the  breast  and  the  stomach,  made  from  three  to  four  days  previously,  ai 
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they  were  in  a  state  of  suppuration.     The  loss  of  blood  muat  h&m 
been  very  great,  being  estimated  at  three  pounds.     Yet  thia  woman 
had  been  able  to  leave  the  room  where  she  had  committed  this  vio-  _ 
leuce  upon  her  own  person,  and  proceed  to  a  stable  at  the  back  of  the  ■ 
house^  and  there,  mounting  upon  a  milking-stool,  attach  the  cord  tot 
beam;  and  consummate  the  act  of  self-destruction.     In  this  case  tie 
indentation  of  the  cord  left  no  discoloration  of  the  skin,  probably  ow* 
ing  to  the  loss  of  blood.    The  deceased  had  long  been  melancholy,  and 
tbisj  together   with   other  facts  and   circumstantial    evidence  which 
came  out  upon  investigation,  left  no  doubt  that  the  act  was  suicidal.'^ 
The  influence  which  the  discovery  of  wounda  and  marks  of  vio- 
lence upon  the  body  of  a  person  found  bung  will  exert  in  the  dctl?^  m 
mination  of  the  voluntary  or  passive  character  of  the  act  must  be  de^  ^ 
cided,  in  each  case,  by  the  light  obtained  from  an  inquiry  into  the 
possible  motives  for  suicide,  into  all  the  circumstances  connected  with 
the  act,  and  into  those  general  principles  elsewhere  referred  to  for 
the  discrimination  between  self-inflicted  and  homicidal  wounds.    In 
some  cases  the  injury  may  have  been  of  accidental  origin,  as  indeed 
may  the  hanging  itself;  but  the  case  is  hardly  conceivable  in  which 
the  true  nature  of  the  latter  eould  not  be  ascertained,  or  the  former 
not  rendered   probable.     In   conclusion,  we  would   repeat  the  state- 
ment,  that  hanging  is  pre-eminently  a  suicidal  mode  of  death^  and     i 
strong  evidence,  both  medical  and  other,  will  be  required  in  Anyfl 
given  case  to  overthrow  this  presumption,  it  being  far  more  likelv 
that  a  person  would  inflict  barbarous  injuries  upon  hia  own  person, 
and  then  hang  himself,  than  that  a  murderer  would  resort  to  so  diffi- 
cult and  unusual  a  mode  of  assassination.     This  form  of  homieidf 
can  hardly  be  regarded  as  practicable  unless  there  be  an  exceeding  dis^ 
proportion  between  the  strength  of  the  murderer  and  that  of  his  nc- 
tim.     It  can  only  be  taken  into  consideration  when  the  body  tomd 
hung  is  that  of  a  very  young  or  feeble  person,  or  one  whom  inlrmitr 
or  temporary  unconsciousness  may  have  rendered  helpless 
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865.  Conditioni  necessary  for  drowning. —  Drowning  is  fhe  form 
of  safFocation  where  the  access  of  air  is  decreased  by  submersion  of 
the  respiratory  openings  beneath  some  liquid  medium,  most  fre- 
quently water.  If  the  person  be  unconscious  or  helpless,  a  very  small 
quantity  of  water  is  all  that  is  necessary ;  but  in  the  majority  of  in- 
stances of  death  from  drowning  the  whole  body  is  submerged.  That 
death  is  not  due  simply  to  exclusion  of  air  seems  to  be  shown  by  the 
experiments  made  upon  dogs.  Some  London  researches^  showed 
death  to  follow  asphyxia  proper  in  three  minutes  and  fifty  seconds, 
while  in  drowning,  one  and  a  half  minutes  was  sufficient 

S66.  Types  of  death. —  Two  distinct  types  of  death  seem  to  be  dis- 
tinguishable in  cases  of  submersion :  One,  where  the  person,  after  a 
certain  period  of  holding  his  breath,  breathes  in  the  water  which 
covers  his  mouth  and  nose ;  the  second,  where,  at  the  time  of  submer- 
sion, the  person  is  in  a  condition  of  shock  or  syncope  with  inhibited 

*  Report  on  asphyxia  by  committee  of   dety     of     London,     Medico-Chinirgical 
tha   Boyal    Medical   and   Surgical    So-   Transactiona,   1S62,  Vol.  XLV. 
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phjeiological  activities  of  all  kinds^  and  does  not  breathe  at  all  afieri 
striking  the  water.  This  latter  mode  of  death  appears  to  be  depend- 
ent upon  laome  nenroua  factors,  and  does  not  oeeur  in  animals  Tbii 
second  type  is  given  in  explanation  of  the  cases  where  the  person, 
after  aubmersion  for  considerably  longer  than  the  time  neceasaij  for 
asphyxia,  has  been  rescued  and  restored  to  life, 

367.  Time  of  snbmerfiion  withoat  drowniiLg. —  The  time  which  i 
person  can  remain  under  water  without  signs  of  drowning  depends, 
to  a  large  extent^  upon  the  practice  n^hich  the  person  has  had.  The 
deep-sea  divers  who  make  their  livelihood  by  gathering  sponges,  c*>ral, 
and  pearlsj  ordinarily  remain  under  water  from  a  minute  to  a  min- 
ute and  a  half.  Even  the  most  liberal  estimates  do  not  make  the  tiiai* 
under  water  more  than  tw^o  minutes.  Individuals  who  give  exhibi- 
tions of  prolonged  submersion  in  large  glass  aquariums,  placed  in  full 
view  of  the  spectators,  do  not  go  to  the  depths  that  these  divers  do^  but 
remain  for  a  longer  period,^  Taylor  says  that  the  person  who  ap- 
peared  some  time  ago  in  London  under  the  name  of  "Lurline'^  could 
stay  under  water  for  three  rainutes*  In  London,  too,  on  April  7tli, 
1880 J  James  Finney  stayed  under  water  four  minutes,  twenty-nine 
and  one  fourth  seconds;  "Professor  Beaumont"  at  Melbourne,  on 
December  16thj  1893,  made  a  record  of  four  minutes  and  thirty-fi^ 
seconds;  and  more  recently  ** Professor  Enochs''  at  Lowell,  Maaaa* 
chusetts,  stayed  under  water  four  minutes,  forty-si^  and  one  fifth 
seconds.  These  instances  would  have  but  little  weight  from  a  legal 
standpoint,  except  in  special  cases. 

The  rapidity  with  which  life  is  extinguiahed  by  drowning  depends 
upon  the  frequency  and  the  completeness  of  the  renewal  of  the  air  in 
the  lungs.     In  some  cases,  even  though  the  person  has  been  taken  out 
of  the  water  almost  immediately,  he  haa  been  found  to  be  dead     If 
the  individual  has  come  several  times  to  the  surface  of  the  water,  and 
breathed,  he  will,  of  course,  not  die  so  quickly  as  one  who  baa  not  had 
diis  opportunity ;  but  it  is  probable  that,  in  cases  of  drowning,  where 
the  person  has  not  been  able  to  support  himself  above  water,  life  h 
extinct  within  five  minutes.     Where  the  submersion  has  been  com 
plete  from  the  beginning,  life  can  scarcely  be  prolonged  more  than 
two  minutes,     Woolley,  the  surgical  attendant  at  the  receiviiig  house 
of  the  Royal  Himiane  Society,  in  Hyde  Park,  believes*  that  veiy  f#v 
lives  are  preserved  after  four  minutes  of  complete  ^ubmeraion.    He» 
however,  saw  two  cases  recover  that  he  believed  had  been  under  wgm 

■  Set  Qotild  ftnd  I^1«,  Aat^nialies  juid       *  Brodie'i  Lecture  on  Patliolc^  nd 
Ctirioslties  of  Medicine,  p.  513*  Surgery. 
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five  minutea.  Voisin^  says  that  of  eighty-seven  drowned  people  who 
were  restored  to  life,  eight  remained  five  minutes  under  water,  and 
thirteen  longer  than  that  period,— ^ne  of  them  twenty  minutes. 
This  last  case  he  explained  as  one  of  inhibition  of  respiration.  Laub* 
cites  a  case  of  resuscitation  after  fifteen  minutes,  and  there  is  another 
case  of  twenty  minutes  reported  from  the  United  States.* 

368,  Symptomi, — The  symptoms  of  drowning  in  the  cases  of  inhi* 
bition  are  merely  those  of  shock, — the  loss  of  consciousness  and  the 
absence  of  all  activities  for  an  indefinite  period  until  death  super- 
venes. The  cases  are  rare  and  have  not  been  well  understood.  The 
Bjmptoms  of  the  usual  type  may  he  divided  into  three  stages.^  In 
the  first  stage  the  person  voluntarily  holds  his  breathy— a  period 
which  lasts  in  the  neighborhood  of  one  minute.  In  the  second  stage 
the  symptoms  of  dyspnea  come  on.  It  is  no  longer  possible  for  the 
person  to  hold  his  breath,  and  a  series  of  short  inspirations  begins, 
each  inspiration  being  followed  by  forcible  expiration,  due  to  the  ir- 
ritation of  the  larjmx  by  the  water  that  is  inspired.  The  person  is 
eonscious,  and  the  reflexes  are  normal  In  the  third  stage  there  com- 
mences the  unconsciousness,  loss  of  reflexes,  and  convulsions.  With 
the  loss  of  reflexes  the  water  is  breathed  deeply  into  the  lungs,  the  in- 
spirations  being  long  and  deep,  with  open  mouth  and  bending  of  the 
trunk.  Until  this  terminal  stage  very  little  water  has  entered  the 
lungs ;  a  large  part  of  that  which  has  entered  the  mouth  and  nose  has, 
however,  been  swallow^ed;  but  in  this  third  stage  the  fluid  enters 
imiiyf  even  to  the  finest  bronchi  or  alveoli,  Brouardel  and  Loge^ 
meaamred  the  quantity  of  water  that  entered  the  lungs  in  tlie  different 
stages  of  dro waning  in  the  dog-  In  the  first  stage,  which  lasted  seven 
aeecrnds,  there  entered  210  c.c*  In  the  second  stage^  lasting  twenty- 
three  seconds,  no  water  entered;  hut  in  the  third  stage,  during  the 
first  fifteen  seconds,  407  cc  entered  the  lungs.  The  following  two 
minutes  admitted  45  c^c*,  the  next  minute  90  ac,  and  the  next  forty - 
five  seconds  admitted  W  c.c* 

3fi9*  Post-mortem  appearances;  external. —  The  post-mortem  ap* 
pearanees  of  the  exterior  of  the  body  of  a  drowned  person  are  usu- 
ally very  characteristic  The  skin  is  usually  pale,  cold,  and  damp* 
The  paleness  at  times  is  marked,  and  often,  in  the  early  stages,  is 


•Voiiio,  Note   sur    l^ri^nizatloii   du 
Service  dea  Seeoiirs  Publics  dnna  le  IM- 
ent  de  In  f^eine,  Parift,  IST8. 
iiltr   HaspltftU   Tidende.    Kopcnhn 
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Aiis^r.  JouT.  Med,  Sd..  1853,  p,  348, 
:  aJao  I  ISl,  ante. 


^See  Hofmajin,  Ger.  Med.,  p.  5B5. 

*  Brouflrdfl  i^nd  LogA,  Recherche^  Ex- 
licrim,  *^[\r  In  Mort  jMtr  SnbinersitifT 
Bru«f|ue,  Arch,  de  Phjaiol,  1880,  1,  2. 
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associated  with  reddened  areas  of  cadaveric  discoloration.  The  cold- 
ness of  the  akin  is  striking^  but  is  not  characteristic,  as  it  is  found  iu 
aU  bodies  that  have  lain  in  the  water.  The  hairs  and  paptlke  of  the 
skin  stand  out  in  the  characteristic  manner  of  ''goose  flesh*'  (miU 
an^erina)  very  constantly.  On  tlie  other  hand,  it  is  not  characleria- 
tic  of  drowning,  as  it  is  found,  also,  in  other  forms  of  death.  Simi* 
larlj  there  n:iay  be  shriveling  of  the  akin  of  the  penis,  scrotum, 
breasts,  and  nipples  under  the  same  conditions  as  the  production  of 
cutis  amerina.  The  thick  8kin  of  the  palnLs  of  the  hands  and  tins 
soles  of  the  feet,  after  remaining  for  a  certain  length  of  time  in  ihe 
water,  becomes  wrinkled  like  the  akin  of  a  waaherwomau's  htni 
This  wrinkling  is  more  marked  in  proportion  to  the  thickne^  of  the 
skin,  being  more  pronounced  in  the  working  classes  than  in  the  deli- 
cate-skinned people.  It  may  follow  not  merely  submersion  in  water* 
but  also  wrapping  the  parts  in  wet  clothes.  It  becomes  more  and 
more  marked  until  the  skin  begins  to  separate  from  the  deeper 
tissues. 

370,  I*roth  at  nostrils. —  The  appearance  of  foam  at  the  nostrils 
has  been  considered  of  marked  value  in  the  diagnosis  of  drowning. 
tiic  water  and  mucus  becoming  mixed  with  air  during  the  final  resr 
pirations-     Although  found  to  a  certain  extent  Ln  other  modes  of  suf- 
focatioHj  such  as  hanging  and  epilepsy  and  extensive  bronchitis,  it 
does  not,  in  these  cases,  present  the  same  characteristics  as  in  death 
by  drowning.     In  these  other  cases  the  quantity  of  froth  is  very 
small,  often  bloody,  and,  being  composed  entirely  of  mucus  miied 
with  air,  is  viscid,  in  larger  bubbles,  and  closely  adherent  to  the  tis- 
sues;  while   the   watery  froth  of  the  drowned   isj  on   the  contrary, 
abundantj  foamy,  and  made  up  of  a  larger  number  of  small  bubbles^ 
which  soon  disappear  on  exposure  to  the  air.     The  absence  of  froth 
cannot  be  assigned  as  proof  that  the  person  did  not  die  of  drownij^ 
In  certain  cases  it  is  not  formed ;  as,  in  the  cases  where  the  persoii  his 
remained  completely  immersed  in  the  water,  or  has  died  without  i 
struggle.     If,  on  the  contrary,  the  person  has  struggled  considerabljr 
and  has  come  to  the  surface,  and  so  breathed  both  air  and  water  dtir 
ing  the  process,  the  quantity  of  foam  may  be  considerable.     Agaict 
from  its  very  nature  this  sign  is  evanescent.     If  the  body  has  lain  for 
several  days  in  the  water,  if  it  has  been  removed  from  the  water  with 
the  head  down,  or  if  the  inspection  is  not  made  soon  after  the  re- 
moval  of  the  body  from  the  water,  the  froth  that  may  have  eatistcJ 
will  no  longer  be  found. 

871.  Abrasioni  of  the  hands. —  Abrasions  of   the   hands,   mud  or 
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sand  under  the  finger  nails,  and  foreign  bodies  grasped  in  the  hands 
are  at  times  found.  In  the  struggles  made  by  a  drowning  person  to 
save  himself,  he  clutches  wildly  at  every  object  in  the  water.  Ilencc, 
if  the  water  is  not  very  deep,  or  the  drowning  person  is  near  the  bank, 
the  fingers  will  most  probably  bear  the  marks  of  the  sand  or  gravel, 
and  weeds  or  sticks  may  remain  firmly  grasped  in  the  hands.  Un- 
less the  substances  thus  found  are  peculiar  to  the  water,  it  may  be  im- 
possible to  exclude  their  having  come  from  a  struggle  on  the  bank ; 
or,  indeed,  they  may  have  been  produced  after  death  by  the  hands 
striking  against  the  bottom  of  the  stream.  The  absence  of  such  signs 
is  not  at  all  significant 

872.  Internal  appearances,  in  general. —  The  internal  appearances 
of  asphyxia  are  not  characteristically  present,  as  in  suffocation, 
though  they  may  be  found.  The  blood  is,  however,  even  more  fiuid 
than  in  most  other  cases  of  suffocation,  and  in  place  of  congestion  of 
the  organs  anemia  is  frequently  present,  being  especially  marked  in 
the  liver.  This  great  fluidity  of  the  blood  accounts  for  the  great 
bleeding  that  follows  wounds  on  the  drowned,  the  rapid  transudation, 
and  the  imbibition. 

878.  Condition  of  the  lungs. —  The  condition  of  the  lungs  is  very 
significant  Immediately  after  removal  from  the  water,  water  may 
be  poured  out  of  the  lungs  by  lowering  the  head  of  the  victim  and 
compressing  the  chest;  but  frequently  a  very  large  portion  of  the 
water  has  been  removed  before  the  body  comes  to  the  physician  for 
examination,  and,  even  if  the  lungs  do  contain  water,  it  is  signifi- 
cant only  of  the  presence  of  the  body  in  the  water  after  death.  On 
opening  the  chest  the  lungs  are  found  to  be  bloated,  and  not  to  col- 
lapse as  usual.  The  surface  of  the  lungs  at  times  shows  a  diffuse  blu- 
ish mottling,  due  to  the  imbibition  of  the  blood  and  water.  Between 
the  air  vesicles  may  be  found  small  areas  of  emphysema  where,  with 
the  air,  water  is  also  mixed.  If  the  body  has  been  long  enough  in  the 
water  the  pleural  cavities  may  also  contain  water  by  transudation. 
The  air  passages,  on  opening  the  lungs,  may  show  the  presence  of  the 
water,  and  also  of  the  watery  froth  similar  to  that  found  on  the  lips 
and  nose.  If  the  fluid  contained  in  the  lungs  is  of  a  peculiar  char- 
acter, it  may  be  identified  with  that  of  the  liquid  from  which  the 
body  was  removed.  A  certain  small  quantity  of  water  may  enter  the 
lungs  when  the  body  is  submerged  post  mortem,  but  the  alveoli  will 
not  be  so  completely  filled  as  in  the  oases  of  drowning. 

874L  Water  in  the  stomach.— The  presence  of  water  in  the  stom- 
ach is  of  even  more  significance  than  the  presence  of  water  in  the 
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limgs  in  the  diagnosis  of  death  from  drowning.  For  while  water  maj 
enter  the  lungs  after  death,  practically  none  enters  the  stomach  e: 
oept  during  life,  or  in  a  verj  late  period  of  deeomposition.  Diiri 
the  first  and  second  stages  of  droi^Tiing  the  person  usually  swallo^ 
more  or  less  of  the  fluid  in  which  he  is  submerged.  Naturally^ 
quantity  of  water  in  the  stomach  varies  a  great  deal.  If  the  quan- 
tily  is  very  slight  it  is  not  aigtiificant ;  and,  on  the  other  hand,  if  tie 
person  has  drank  freely  just  before  submersion^  the  water  cannot  be 
considered;  but  if  the  character  of  the  water  or  fluid  found  in  the 
stomach  is  like  that  of  the  medium  in  which  the  person  is  founds  ^T^i 
of  such  a  character  that  the  person  would  not  have  drank  it,  the  evi- 
dence from  the  fluid  in  the  stomach  is  of  considerable  value,  Thi* 
is  eapeeially  tnie  if  the  fluid  contains  sand,  gravel,  parts  of  water 
plantSj  etc.  If  the  person  be  found  lying  in  a  morass,  a  stagnant 
poolj  or  a  privy  well,  there  will,  of  course,  be  no  difficulty  in  reco^ii- 
iiig  liquids  from  aach  places,  if  found  in  the  stomach.  If  sruch  fluid 
has  penetrated  as  far  as  the  duodenum  or  small  intestine^  the  drown- 
ing is  practically  proved. 

S75.  Harks  of  violence. —  Independent    of    the    changes    due 
drowning,  there  are  often  found  on  the  body  marks  of  violence  pro-" 
duced  by  diflFerent  means,  as  in  the  cases  where  death  has  been  due  W 
some  other  cause^  and  the  body  later  thro\vn  into  the  water;  or  in  the 
cases  where,  after  death  from  drowning,  the  body  has  been  caught  m 
the  wheels  of  a  steamer,  for  instance,  and  been  more  or  less  manglcil 
So,  also^  deatli  may  have  been  due  to  some  natural  cause,  such  as  &] 
oplexy,  and  the  person  have  fallen  into  the  water  immediately  after] 
the  apoplectic  stroke.    Here,  for  instance,  we  should  find,  perhaps 
a  hemorrhage  on  the  surface  of  the  brain,  which  might  be  attributed 
to  violence     So,  too,  the  person,  in  diving,  may  have  struck  a  rock 
or  some  obstacle  which  has  inflicted  wounds  of  a  very  suspicious  clul^ 
acter.    Sometimes  a  mark  similar  to  that  of  hanging  is  made  by  the 
collar  or  fastening  of  the  dress,  made  tense  by  the  imbibition  of 
water.     A  case  is  recorded*  in  which  the  body  of  the  man  who  h<i 
voluntarily  drowned  himself  was  drawn  out  of  the  water  by  a  rc»pe 
around  his  neck  for  that  purpose.     This  was  done  probably  ha!f  m 
hour  after  death.     The  thyroid  cartilage  was  fractured,  and  there 
was  a  distinct  ecchymosis  over  it,  made  by  the  rope.    A  similar  uuA 
might  l>e  expeeted  where  a  man  has  tied  a  stone  around  his  neck  h 
order  to  insure  his  drowning.     These  associated  lesions  form  a  wf 
iu^)ortant  part  of  the  post-mortem  esaminatlon,  for  <m  them,  to  i 

•Mfake'i  Zeitachr,  IS44,  H.  L 


rthM 


I  J75] 


DBOWNINa. 


S53 


) 


> 


I 


large  extent,  depeoda  the  diBtinction  between  ante-Tnortem  and  post* 
mortem  submeraioiii  and  between  accidental^  suicidal,  and  homicidal 
drowning. 

376,  Ante-mortem  versus  post-mortem  violence* — The  question  as 
to  whether  these  associated  lesions  have  been  inflicted  before  or  after 
deiith  becomes  a  still  more  difficult  one  to  answer  than  in  the  cases 
where  tbe  bodies  have  not  been  in  the  water,^*  In  the  latter  class  of 
emam  it  is  possible  to  estimate  the  probabilities  as  to  ante-mortem  or 
post-mortem  violence  from  the  conditions  of  the  body  and  the  sur- 
TOQtidings^  the  quantity  of  bleedings  and  the  infiltration  of  the  tissues 
in  the  vicinity  of  the  injury ;  but  if  the  body  has  been  in  tbe  water, 
we  have  no  such  help.  So,  too,  the  blood  clots  have  probably  been 
washed  from  the  surface  of  the  wound.  Even  the  gaping  of  the 
edges  of  the  wound  is  usually  obscured  by  the  swelling  of  the  tissues, 
due  to  imbibition  of  the  water.  In  the  subcutaneous  wounds  we  are 
but  little  better  off,  for  there  is  a  marked  diffusion  of  the  blood 
through  the  tissues  of  the  drowned,  from  the  great  fluidity  of  the 
blood.  If  there  are  any  signs  of  vital  reaction,  healing,  or  suppura- 
tion, of  course  the  diagnosis  is  as  clear  as  in  the  cases  where  the  body 
has  not  been  in  the  water.  On  the  other  hand,  we  see  a  much  larger 
number  of  cases  with  post-mortem  destruction  of  tissue,  due  to  the 
depredations  of  fish  and  aquatic  animals,  if  the  body  remains  sub- 
merged,  and  of  rats,  birds,  etc.,  if  the  body  is  exposed  to  the  air;  and 
ibese  lesiona  produced  by  animals  may  be  very  difficult  to  interpret 

Hofmann  describes^*  the  case  of  a  child  ten  or  twelve  years  of  age 
whose  body  was  found  in  a  macerated  condition.  In  both  temporal 
regions  were  several  slit-Hke  openings  0.5  to  1.5  cm*  long,  down  to 
the  periosteum,  out  of  which  hung  what  appeared  to  be  cords  29 
centimeters  long.  The  skull  was  uninjured,  and  there  were  no  other 
signs  of  violence ;  and  yet  these  wounds  simulated  stab  or  cut  wounds 
retj  closely.  The  interpretation  was  long  in  doubt  till  a  similar  con- 
dition was  found  in  another  decomposed  body,  that  was  explained  as 
being  the  w^ork  of  birds.  The  cord-like  structure  hanging  from  tbe 
wound  turned  out  to  be  a  bit  of  pericranium,  to  which  a  macerated 
peed  had  become  twisted. 

377.  Submersion,  aate-mortem  versus  post  mortem. — The  question 
as  to  whether  the  submersion  has  taken  place  before  or  after  death, 
flo  far  as  the  medical  evidence  goes,  is  fairly  satisfactory.     The  dis^ 
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tention  of  tLe  lungs  (in  the  absence  of  other  eauBes)^  the  presence  of 
water  in  the  alveoli  of  the  lungs,  the  profuse  fine  froth  in  tha  respirirJ 
tory  passages,  and  the  presence  in  the  stomach,  in  cOBsiderable  quaih" 
titles  (200  c,c.  or  more)|  of  the  fluid  in  which  the  person  ha^  been 
submerged,  are  characteristic  of  death  by  drowning.  The  absence  of 
all  these  signs,  even  if  all  the  external  signs  were  present,  including 
a  small  quantity  of  froth  at  the  nostrils,  and  the  cutis  ar^erina,  would 
point  towards  submersion  after  death ;  but  aa  all  of  the  signs  may  fail 
it  is  not  juatifiable  to  say,  even  if  these  signs  are  not  found,  that  th© 
body  was  thrown  into  the  water  after  death-  Before  that  is  done 
some  sufficient  cause  of  death  should  be  shown,  which  evidently  ex- 
isted before  the  body  was  thrown  into  the  water-  Here,  in  additioE 
to  the  natural  causes  of  death,  there  are  some  death-producing  in- 
juries, resulting  from  violence,  that  can,  with  the  greatest  of  proba- 
bility, be  said  to  have  been  received  before  the  body  was  submerged; 
such,  for  instance,  as  stab  wounds,  incised  wounds  of  the  neck,  gun- 
shot wounds,  etc  ■ 

The  presence  of  water  and  foreign  bodies  in  the  middle  ear  has 
been  shown  by  Hnevkovsky^^  to  be  of  very  little  significance  in  de- 
termining whether  the  body  was  submerged  before  or  after  deatk 
In  about  one  third  of  the  cases  where  he  submerged  bodies  after  death 
in  different  liquids,  he  found  that  the  liquid  penetrated  into  the  mid* 
die  ear.  He  made  his  experiments  on  twenty -eight  cadavers  of  in- 
fants and  seventeen  heads  of  adults.  He  used  solutiona  containing 
starch,  powdered  lycopodiumj  or  boiled  muscle,  and  thirteen  of  these 
forty-five  showed  penetration  of  the  liquid  into  the  middle  ear. 

378.  Accident,  homicide,  and  tnicide. —  The  distinction  betweei 
accidental,  homicidal,  and  suicidal  deaths  by  drowning  depends 
largely  upon  circumstantial,  rather  than  medical,  evidence.  Acci- 
dental drowning  is  pointed  to  in  the  cases  where  natural  forms  of 
death  are  probable :  where  the  person  was  intoxicated,  subject  to  epi- 
lepsy, or  known  to  have  heart  disease,  or  where  the  legions  of  odier 
sudden  natural  deaths  are  found ;  also  in  the  more  purely  circmnitan* 
tial  evidence  of  the  body  being  naked,  or  clad  in  a  bathing  suit 

Suicidal  drowning  is  far  more  frequent  in  adults  than  horaicidaJ 
drowning.  It  is  often  suggested  by  weights  in  the  pockets  of  the  n(!r 
tim,  or  tied  to  his  feet,  or  neck,  or  other  part  of  the  body.  It  ma?  be 
associated  with  evidence  of  other  attempts  at  suicidsi  which  are  U>  to 
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distmgulsbed  from  those  of  homicide  by  the  same  characteristics  a^i 
the  woimda  in  geoeraL^^ 

Homicidal  drowning  is  found  more  often  in  infants  than  in  adults. 
In  adults  there  would  be  marks  of  great  violence^  as  in  all  cases  of 
hamicide  where  the  murderer  must  come  in  close  contact  with  his 
TietiJtL  If  the  body  of  water  is  shallow^  and  there  is  no  evidence  of 
accident,  the  chances  are  that  the  person ^s  head  was  held  under  water 
by  force  rather  than  that  he  chose  such  a  small  body  of  water  for  oom- 
mitting  suicide.  The  evidence  of  a  struggle  on  the  bank  of  the  body 
of  water,  also,  would  point  to  homicide.  If  the  person's  hands  are 
tied  the  same  questions  arise  as  where  the  hands  are  tied  in  eases  of 
banging.^  ^  If  both  hands  are  tightly  tied  the  fact  points  to  homicide 
rather  than  to  suicide  though  a  great  deal  will  depend  on  the  violence 
wilJb  which  the  hands  have  been  tied,  after  allowing  for  the  <K>ntrac- 
tion  of  the  rope  as  it  becomes  wet  with  the  water, 

37i,  Becompotition ;  time  of  floating. —  The  time  at  which  the  body 
of  a  drowned  person  will  float  or  rise  again  to  the  surface  appears  to 
be  the  subject  of  oonsiderable  variation.  It  depends  upon  the  rapid- 
ity of  access  of  decomposition ;  and  therefore  the  body  rises  sooner  in 
summer  than  in  winter.  It  also  depends  upon  the  density  of  the  water 
(whether  it  is  fresh  or  salt),  and  upon  the  proportion  of  the  different 
ttfisues  of  the  body, — the  fat  being  distinctly  lighter^  the  bones  dis- 
tinctly heavieFj  than  water.  Hence,  the  bodies  of  women 
and  children,  in  whom  there  is  more  fatty  tiseue,  as  a  rule^ 
will  rise  sooner  than  those  of  men-  TTie  quantity  of  gas 
in  the  lungs  and  the  intestines  at  the  time  of  submer- 
alon  will  also  influence  the  time  of  floating.  Then,  too,  the  body  may 
be  beld  down  by  roots,  sea  weeds,  etc*,  or  by  weights  attached  to  the 
body,  80  that  it  will  not  rise  at  all.  Aubert,  however,^*  describes  a 
eaae  of  a  body  wound  wiUi  lead  pipe^  which  floated  on  the  eleventh 
day.  The  time  at  which  the  body  floats  is  (accordiEg  to  Hofmann) 
on  the  second  or  third  day  in  summer;  exceptionally,  after  two  or 
three  hours.  In  winter  it  may  he  weeks  or  months  before  the  body 
rises,  depending  largely  upon  the  temperature  of  the  water. 

In  the  following  case  great  attention  was  given  to  the  question  as 
to  when  the  body  might  float: 

'^Volian  and  Adams  v.  The  Naiional  Loan  Fund  Life  Assurance 
Crnnpany. 

*'The  action  waa  brought  by  the  plaintiffs,  as  assignees  of  this  pol- 
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i<y,  to  reeoYer  on  a  policy  of  inaurance  issued  by  the  defendaDts  upoa 
tile  life  of  one  Conrad  Shoemaker.  The  imurancse  waa  for  $10,000, 
and  the  policy  was  issued  on  the  15tli  of  May^  1850.  The  ptemium 
0Q  the  policy  was  payable  quarterly,  io  advance. 

"Ob  the  23d  of  August,  1850,  Shoemaker  paid  the  premium  for 
the  quarter  ending  on  the  15th  of  November,  1850.  On  the  4lh  of 
September,  1850,  the  plaintiffs  alleged  that  Shoemaker  was  drowned 
while  on  a  fishing  excursion  with  one  Ottman,  the  Qennau,  in  the 
waters  of  the  bay  of  New  York,  about  opposite  to  Hoboken,  and  near- 
est to  the  New  Jersey  shore.  The  theory  of  the  defense  aubstantiallj 
wasj  that  Voltan^  Martin,  and  Shoemaker  (Germans)  had  entered 
into  a  conspiracy  to  defraud  the  insurance  company,  by  causing  an 
insurance  to  be  effected  for  a  large  amount  on  the  life  of  ShoemakeTi 
and  subsequently  secreting  and  dispoaing  of  him. 

**To  obtain  a  recovery,  it  was,  of  course,  necessary  that  the  pi: 
tiffs  should  satisfy  the  jury  of  the  death  of  Shoemaker.  This  they 
attempted  to  do— first,  by  the  testimony  of  Ottmau,  who  swore  to  the 
circumstances  of  his  drowning,  and  of  the  time  and  place,  which  wu 
on  the  4th  of  September,  1850,  about  dusk,  in  the  Hudson  riTer,  op- 
posite Hoboken,  and  near  midway  of  the  river;  second,  by  ahowiug 
that  a  body  found  floating  on  the  river  near  Jersey  City,  on  the  7  th  of 
September,  1850,  was  the  body  of  Shoemaker. 

"This  body  was  examined  by  the  coroner  of  Jersey  City,  soon  after 
being  discovered.  The  skin  was  somewhat  bleached|  and  the  fa^ 
disfigured :  a  part  of  the  lips  being  eaten  off  by  crabs,  lobsters,  or  fisii 
of  some  kind.  After  examination,  it  was  interred  by  direction  of  the 
coroner. 

*T.t  was  not  attempted  to  identify  this  as  the  body  of  Shoemaker, 
except  from  some  of  the  clothes  found  on  it,  and  particularlj  tie 
handkerchief  on  the  neck  The  handkerchief  on  the  body  was  the 
half  of  a  black  silk  one,  with  stripes,  and  cut  from  ita  mate  diafo 
nally.  It  was  shown  by  a  witness  that  Voltan,  a  short  period  before 
the  alleged  drowning,  had  purchased  a  handkerchief  for  his  son,  and, 
at  the  suggestion  of  Voltan*s  daughter,  it  was  cut  in  two,  and  half  of 
it  given  to  Shoemaker,  after  being  hemmed  by  her;  Ae  other  bif 
to  the  son*  The  part  retained  by  the  son  and  the  part  found  oa  the 
neck  of  the  body  were  exhibited  in  court,  and  found  to  match  in  oolor 
and  stripes,  and  when  laid  together,  formed  a  square;  and,  altkoiigi 
cut  across  the  stripes,  matched  in  the  run  and  character  of  th« 
stripes.  The  pantaloona  were  also  shown  to  be  of  the  same  genenJ 
eharftcter  as  those  worn  by  Shoemaker,  about  the  time  of  his  uSkfoi 
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*^To  rebut  the  preaumption  that  this  was  the  body  of  Shoemaker, 
ft  nuxDber  of  witness  were  sworn  on  the  part  of  tb*^  defense,  with  the 
riew  of  showing  that,  as  a  general  rukj  bodies  will  not  rise  and  float, 
even  when  the  w^ater  is  of  the  temperature  that  it  is  in  the  moDtb  of 
September,  under  from  sijc  to  ten  days.  As  Shoemaker  was  alibied  to 
have  been  drowned  on  the  4th  of  September,  and  the  body  was  found 
floating  on  the  7th  of  September,  three  days  afterwards,  if  it  were 
universally  true  that  bodies  do  not  float  until  decomposition  takes 
pUee,  in  the  waters  of  the  Hudson,  under  from  six  to  ten  daya^  then 
this  oould  not  be  the  body  of  Shoemaker* 

"The  first  witness  sworn  on  the  subject  was  Dr.  Barent  P.  Staals. 
He  testified  that  he  had  had  ocxjasion,  in  the  course  of  his  profes- 
sional reading,  to  examine  the  subject  as  to  how  long  a  body  will  re- 
main in  the  water  before  rising  and  floating.  That  it  depends  on  the 
time  of  year,  and  the  temperature  of  the  water,  and  the  size  and  make 
of  the  man.  When  the  temperature  is  65°,  be  did  not  think  any 
body  would  rise  in  from  less  than  seven  to  ten  days.  On  his  ctobb- 
eixamination,  be  said  be  did  not  know  that  he  could  point  out  any 
book  that  he  bad  consulted. 

**Dr-  Benj.  Budd  was  the  next  witness  called.  He  testified  that  he 
was  assistant-coroner  in  New  York;  has  had  occasion  to  see  many 
drowned  bodies,^some  one  hundred  and  fifty.  Never  knew  a  body 
to  rim  in  less  than  six  days,  unless  some  mechanical  means  w^ere  used 
to  raise  it  Should  judge  the  body  found  at  Jersey  City  to  have  been 
in  the  water  from  ten  to  twenty  days.  Has  never  known  a  body  to 
be  in  the  water  less  than  seven  days  that  was  mutilated  by  fishes. 
Bodies  that  have  been  booked  up  in  three,  four,  or  five  days,  have  not 
that  peculiar  bleached  appearance  as  those  present  that  come  up 
from  seven  to  ten  days.  The  body  will  not  rise  until  decomposition 
has  ©ommenced.  He  is  twenty-five  years  of  age,  and  has  only  stud- 
ied the  book  of  experience. 

"Dr.  Seth  Geer  was  then  called*  He  testified  that  be  was  coroner 
in  New  York  for  eighteen  months,  during  which  time  he  had  exam- 
ined between  three  and  four  hundred  drowTied  bodies.  The  general 
mle  as  to  the  rising  of  drowned  bodies  in  the  harbor  of  New  York^ 
is  from  eight  to  ten  days.  In  his  judgment,  from  the  descriptioii 
g^ven,  the  body  found  at  Jersey  City  had  been  in  the  water  two  or 
thfoe  weeks.  Never  knew  a  body  that  bad  been  in  the  water  but  three 
diys  mutilated  by  fishes.  The  hotter  the  water,  the  sooner  the  body 
would  bleach. 

^Andrew  Blakeley  was  then  called     He  testified  that  be  was  dap- 


uty  coroner  in  New  York  a  little  over  two  years,  during  w1ii<^  time 
he  examined  rising  two  hundred  and  fifty  droi^^ed  bodies.  Drowsed 
bodies  would  rise  in  the  sunmier  months  on  an  average  of  from  iix  to 
ten  daj3,  as  he  found  out  by  experience.  He  did  not  remember  aay  ^ 
caae  of  rising  when  the  body  had  been  in  the  water  but  three  dtyn  f 
He  never  saw  a  drowned  body  that  had  lain  in  the  water  but  three 
days  eaten  by  fishes*  On  his  eross-examination  he  stated  that  he  had 
never  read  any  medieal  book  on  the  subject^  nor  did  he  know,  except 
from  testimony  taken  as  coroner,  of  a  body  lying  under  water  mven 
days.  It  takes  a  body  from  six  to  eight  or  tan  days  to  get  bleaeheA 
He  means  by  bleachingj  a  soaking  of  the  body, — a  general  softening 
and  whitening  of  the  body,  M 

**Henry  C,  Van  Wie  was  called  on  the  part  of  the  plaintiffs.  He 
testified  that  he  was  coroner  of  the  county  of  Albany  for  four  years. 
Has  held  a  good  many  inquests  on  drowned  bodies.  Has  known  two 
or  three  instances  where  the  bodies  have  risen  in  three  or  four  days. 
In  warm  or  sultry  weather  they  will  rise  in  from  three  to  four  day*. 
They  will  bleach  out  directly  in  warm  weather.  They  will  he  muti- 
lated by  fishes  directly  after  decomposition  takea  place.  Remembers 
an  instance  of  holding  an  inquest  on  a  body  that  drifted  ashore,  and 
had  been  drowned  four,  five,  or  six  days,  (This  witness  related  the 
startling  fact  of  holding,  in  one  season,  inquests  on  fifteen  Infantd 
under  three  months  old,  found  floating  in  cigar  boxea  near  the  city 
of  Albany, — cases,  doubtless,  of  infanticide,) 

'*Henry  C.  Allen,  called  for  the  plaintiffs.  He  testified  that  he 
had  been  coroner  of  Albany  county  for  twelve  or  fourteen  years.  He 
never  could  make  up  his  mind  as  to  any  definite  time  that  a  bodj 
would  remain  under  water.  He  knew  an  instance  of  a  girl  of  fol^ 
teen  years  of  age,  who  was  drowned  on  Friday,  at  12  o^dock,  turf 
floated  on  Sunday  at  12  o*clock.  She  was  drowned  at  Green  bush 
Ferry,  Had  known  instances  of  bodies  rising  in  five  or  six  dtys; 
sometimes  sooner.  Knew  of  one  man,  by  the  name  of  Moreton^  wba 
floated  on  the  fourth  or  fifth  day.  The  girl  spoken  of  had  turned  i 
dark,  livid  colon    Females  float  sooner  than  males. 

"George  E,  Cutler,  called  by  plaintiffs.  He  testified  that  he  w*s 
coroner  of  Jersey  Ci^.  He  knew  of  the  ease  of  a  young  man  who 
was  drowTied  on  Sunday,  about  7  or  8  o'clock  in  the  morning,  and  ou 
Tuesday  or  Wednesday  succeeding,  about  11  o'clock,  he  was  foand 
floating  about  two  miles  from  the  place  where  he  was  drowned.  He 
knew  of  a  female  by  the  name  of  Smith,  was  seen  alive  on  Wedner 
day  evening,  about  7  o'doek;  an  Wednesday,  about  4  o'clock,  p.  m., 
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he  was  called  to  iriew  tie  body  floating.  A  person  of  temperate  hab- 
its will  bleach  verj  quick;  those  who  have  been  iBveterate  drinkers 
never  will  bleach. 

^'John  Osbom,  called  by  plaintiffs.  He  testified  that  he  was  cor- 
oner of  Albany  county  three  years.  Had  occasion  frequently  to  re- 
daim  drowned  bodies*  Had  known  bodies  to  come  up  in  two  days^ 
others  not  in  several  months.  Had  a  case  of  an  Irish  girl.  She  had 
been  drowned  some  two  or  three  days ;  it  might  have  been  four.  Had 
another  case  of  a  man,  McCarregan,  an  Irish  auctioneer^  who  rose  in 
four  or  five  days, 

"Silaa  M.  Benton,  called  for  plaintiffs.  He  testified  that  he  was 
acting  coroner  in  1847,  1848,  and  1849,  in  New  Haven,  Comu  He 
knew  a  case  of  a  person,  whom  he  saw  on  Friday,  was  missed  on  Sat- 
urday^ and  found  floating  in  the  water  on  Sunday,  The  man  was  a 
German,  and  a  baker  by  trade. 

"The  verdict  of  the  jury  %vas  in  favor  of  the  plaintiffs/'^ • 

The  same  question  was  largely  discussed  on  the  trial  of  Spencer 
Cowper,  for  the  murder  of  Sarah  Stout  *^ 

In  two  cases  mentioned  by  Dr,  Taylor,**  bodies  floated  in  a  much 
shorter  time*  In  one  a  woman,  who  was  seen  on  the  banks  of  a  river 
at  11 :30  in  the  evening,  was  found  drowned  at  8  oMock  in  the  morn- 
ing. The  body  was  floating  on  the  water,  with  the  face  downwards. 
In  another,  in  the  month  of  December,  a  factory  girl  fell  into  a  river 
while  walking  along  the  bank  in  the  evening*  The  body  was  found 
floating  on  the  surface  of  the  water  the  following  morning.  The 
bodies  in  these  cases  were  clothed,  and  this,  it  ia  supposed,  may  have 
rendered  tliera  more  buoyant 

380-  Putrefaction  in  water-aoaked  bodies. — ^The  process  of  putre- 
faction of  bodies  lying  in  the  water,  as  usually  described,  is  that,  while 
the  body  remains  in  the  water,  putrefaction  goes  on  more  slowly  than 
m  cases  where  the  body  is  exposed  to  the  air ;  but,  after  the  body  is  re- 
moved from  the  water,  decomposition  goes  on  much  more  rapidly  tlian 
ID  other  cases,  and  shows  first  in  the  head  and  neck.  There  is  a  rapid 
and  marked  swelling  of  the  tissues,  moat  evident  in  the  face,  which, 
in  a  few  hours,  becomes  so  bloated  that  it  can  scarcely  be  recognized, 
TTae  tissues  of  the  acrotima,  too,  increase  three  or  four  times  in  volume 
in  as  many  hours  after  the  removal  of  the  body  from  the  water,  where 
it  has  lain  for  several  days.     Vibert  states^^   that  if  a  person  is 


'■Am.   Joum.   Med.   Sci.i   July,    1953, 
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dro'^vned  while  bathing,  or,  at  least,  while  wearing  bathing  trunks, 
that  within  three  or  four  hours  after  the  admission  of  the  body  to  the 
morgue  it  is  impossible  to  remove  the  trunks  from  the  body  except 
by  cutting  them  off.  This  enormous  aivelling  seems  to  be  due  to  the 
development  of  gasea  in  the  subcutaneouB  tissues^  with  emphysenia. 
This  gas  is  often  inflammable, 

381.  Course  of  maceration  in  the  water. —  The  maceration  of  tlie 
skin  J  due  to  the  water,  shows  itself  in  the  falling  out  of  the  hair;  fint 
on  the  vertex,  giving  the  appearance  of  baldness ;  but  the  scalp  show* 
the  follicles  from  which  the  hair  has  fallen,  which  look  like  pinhole 
in  the  skin.  The  maceration  of  the  skin  on  the  hands  and  feet  al^ 
is  characteristic-  Vibert  gives  the  following  table  as  showing  the 
rate  of  development  of  the  maceration  of  the  skin  of  the  hands  in 
summer  on  a  moderately  warm  day.  After  five  or  six  hours  the  skin 
is  pale  and  in  ridges  on  the  fingers*  In  three  to  four  days  this  pale, 
folded  condition  of  the  skin  has  extended  to  the  palms  of  the  bandB. 
In  six  to  eight  days  the  skin  appears  much  thicker,  and  white  as  cbalL 
In  two  weeks  the  akin  has  commenced  to  separate  from  the  deeper 
tissues.    In  winter  the  changes  are  much  less  rapid. 

The  progressive  changes  that  take  place  in  the  body  if  it  is  left  in 
the  water  to  follow  ita  own  course  may  be  described  roughly  as  fol- 
lowBi  After  the  lapse  of  three  to  ten  days  the  development  of  j^ 
becomes  so  great  as  to  cause  the  body  to  float;  and  in  the  ©^m-ie  of 
the  second  week  the  skin  becomes  emphysematous,  the  cuticle  loose, 
and  the  parts  of  the  body  that  are  above  water  acquire  tints  of  green, 
hlue^  and  bro^Ti,  and  become  dry  and  parchment-like.  If  the  lh>dT 
has  rolled  about  in  the  water,  as  will  be  the  case  where  the  curreut  is 
rapid,  these  changes  will  be  more  gradual.  If  the  weather  be  eool^ 
few  changes  worthy  of  note  take  place  during  the  next  six  or  se^n 
weeks*  But  about  the  third  or  fourth  month  the  skin  has  becj>me  sm 
much  eroded  in  various  places,  but  especially  over  the  inguiMl 
region,  that  perforations  will  be  found,  leading  to  the  cavities  of  tto 
body.  In  consequence  the  gasea  generated  by  decompoaitiai  escape^ 
and  ibe  body  sinks  again.  The  skin  and  the  muscular  tissue  beooBM 
transformed  into  incrustations  of  adipo^^re  by  the  uniting  of  the  fit 
with  the  calcium  and  magnesium  salts*  The  bones  are  so  loo^ly  bdd 
together  that  portions  of  the  skeleton  are  apt  to  be  aepi^ated. 

Littlejohn    considers^'*  these  classical    descriptions  of  these  pi» 
eases  of  decomposition  in  water  as  following  the  conditions  in  fi«A 
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wmter.  He  described  the  conditions  found  in  salt  water  as  bei^g  es- 
sentially different  in  three  points :  1.  The  exposed  soft  parts  are  very 
rapidly  destroyed,  not  by  putrefaction,  but  by  fish  and  crabs.  The 
latter,  especially,  seem  to  cause  a  great  deal  of  destruction.  He  finds 
the  whole  of  the  bones  of  the  face  to  be  picked  as  clean  as  anatomical 
^Mcimens  in  the  course  of  a  few  days,  while  the  protected  parts  of 
the  body  remain  in  the  early  stages  of  decomposition.  2.  The  slow 
putrefaction  of  the  body,  due  to  the  facts  that  the  body  lies  in  purer 
water,  that  the  salt  tends  to  preserve  the  tissues,  and  that  there  is  a 
more  rapid  production  of  adipocere.  3.  The  great  frequency  of  in- 
juries, due  to  the  beating  of  the  body  against  the  rocks  or  against  a 
stony  bottom  by  the  waves.  The  wounds  so  produced,  when  fresh, 
even  though  post-mortem,  show  a  pink  color,  possibly  due  to  the  ac- 
tion of  the  salt  of  the  water  on  the  tissues.  The  skin  also  is  often 
bri^t  red  or  pink.  He  cites  several  cases  of  submersion  for  equal 
lengths  of  time  in  fresh  and  salt  water  that  have  come  under  his  ob* 
aervation,  showing  the  entire  difference  in  the  appearance  of  the 
two.  The  case  with  the  longest  submersion  in  salt  water  that  he  de- 
scribes with  a  known  period  of  submersion  is  that  of  a  suicide  who 
drowned  himself  in  December,  and  whose  body  was  recovered  in 
May, — a  period  of  over  five  months.  The  bones  of  the  face  were 
bare,  the  scalp  turned  to  adipocere.  The  rest  of  the  body  was  re- 
markably fresh.  The  skin  was  pale  green  and  intact,  except  at  th(> 
site  of  a  hole  in  the  clothes  over  the  leg,  where  the  tissues  had  been 
eaten  (probably  by  crabs)  down  to  the  bone  and  muscle.  There  was 
no  putrefaction  or  emphysema,  and  the  scrotum  was  not  distended. 
Tlie  skin  of  the  hands  and  feet  was  detachable  as  a  cast  On  the 
pleura  and  in  the  tissue  of  the  lungs  there  were  deposits  of  numerous 
elear  crystals,  some  as  large  as  a  cherry.  The  stomach  was  in  as  good 
a  state  of  preservation  as  in  bodies  that  have  been  dead  but  a  few 
days.  The  intestines  were  normal  in  appearance,  the  liver  was 
sli|^tly  tinged  with  green,  and  the  flesh  of  the  thighs  appeared  to  be 
undergoing  transformation  into  adipocere.  Before  opening  the  ab- 
domen there  was  a  slight  odor,  which  was  much  more  marked  on 
opening  the  abdomen ;  but  the  odor  was  not  very  offensive.  The  gas 
that  escaped  was  not  inflanmiable. 

These  findings  seem  to  be  characteristic  of  the  condition  that  may 
be  expected  in  bodies  that  have  been  submerged  in  salt  rather  than 
in  frc»h  water.    Hoenig  reports*^  the  recovery,  after  forty-one  years, 

"Hoenig.  Berliner  klin.  Wochenschr.. 
ISSO,  p.  1^12. 
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of  several  well-preserved  Lodies  that  had  heen  thrown  into  a  ml% 
well  at  Saltzburg*  ■ 

382,  Time  in  the  water,—  The  time  which  a  bo<!y  has  lain  in  tbe 
water  caimot  be  determined  with  any  precision  after  the  process  of 
putrefaction  has  once  commencei*^  The  rapidity  and  character  of 
the  changes  which  it  undergoes  vary  according  to  the  cex,  age,  habit 
of  hody^  temperature  of  the  water  and  the  air,  depth  of  the  water, 
quality  of  the  water  (whether  fresh  or  salt,  stagnant  or  running), 
the  attacks  of  fish,  birds  and  beasts  of  prey,  and  finally,  whether  the 
body  ia  clothed  or  not  Devergie  gives  the  following  table  of  the  - 
sequence  of  events  in  a  cadaver  left  in  the  water  all  one  winter:^        f 

3  to  5  days :  Cooling  and  freezing  of  the  body,  skin  becomes  pale. 

4  to  8  days :  Joints  supple,  skin  natural  color,  palms  of  hands  pale, 
8  to  12  days:  Flaccidity  of  all  parts,  back  of  hands  pale,  face 

blanched,  and  of  a  different  color  from  the  rest  of  the  body,  M 

2  weeks:  Face  slightly  puffed,  red  in  places,  greenish  tinge  over    ' 
flternum,  epidermis  of  hands  and  feet  white,  and  beginning  to  pucker, 

1  month:  Face  reddish  brown,  eyelids  and  lips  green;  reddish 
brown  patch  surrounded  by  green  on  the  anterior  surface  of  the 
stomach ;  skin  of  palms  and  aolea  white>  thick,  folded. 

2  months :  Face  brown,  swollen,  hair  loose ;  epidermis  of  hands  and 
feet  in  large  part  detached,  nails  still  adherent 

2V^  months:  Epidermis  and  nails  of  hands  detached,  nails  of  feet 
still  attached,  red  discoloration  of  the  subcutaneous  tissues  of  the 
neck  and  parts  around  the  trachea  and  thorax,  partial  saponification 
of  the  cheeks  and  chiuj  and  superficially  of  the  nipples,  groins,  and 
anterior  parts  of  the  thighs. 

314  months:  Destruction  of  part  of  the  hairy  scalp,  eyelids,  and 
nose,  partially  of  the  face,  upper  part  of  the  neck,  and  thighs,  de- 
struction  of  the  skip  on  various  parts  of  the  body,  epidermis  au^i 
nails  of  the  hands  and  feet  completely  gone. 

414  months :  Almost  complete  saponification  of  the  fatty  parts  of 
the  face,  neck,  groins,  anterior  part  of  the  thighs,  calcareous  deposits 
on  thighs,  beginning  saponification  of  the  anterior  part  of  the  brain» 
calvarium  denuded  and  beginning  to  be  very  brittle;  opaque  condi- 
tiou  of  most  of  the  hairy  skin,  associated  with  its  destruction. 

In  summer  the  changes  would  be  much  more  rapid.    Devergie  esti 

"  Recently  Revensdorf  haa  undertaken        "*  Dil^ver^ie,  M6d.      L^^   $d   %d^  VoL 
to  determine  the  time  thftt  has  elapsed    TI.,  p.  520, 
between   deatli    and   the   finding   of   the 
body.     Fur  his  results,  see  §  433,  post. 
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d  that  the  changes  of  the  first  month,  as  described,  would  take 
)  in  the  first  five  to  eight  hours ;  those  of  the  second  month  in  the 
day;  those  of  the  third  month  in  the  second  day;  and  those  of 
ourth  month  in  the  fourth  day. 


CHAPTEK  XL 

"itiDDEK  DEATHS  FROM  NATURAL  CAUSEa 

333.  Definition. 

384.  Leaions  of  the  circulatorj  t^atem. 

S6^.  Lesions  of  the  central  nervous  Bjstem. 

380.  Lesions  of  the  reap ini tor jf  s^rstem, 

387.  L^siona  of  the  digestive  Bjstem, 

S88.  Constitutions)   di&eiisea. 

389.  LesionB  of  the  female  generative  ajgtem. 

390*  Lesions  of  the  urim&]7  a^ratem. 

383*  SeflBition. —  There  are  a  certain  numbeT  of  deaths  the  tud* 
den  and  unexpected  occurrence  of  which  allows  of  the  ioterpreta- 
tion  that  the  death  has  come  from  some  violent  means,  rather  tins 
from  a  natural  cause.  If  the  conditions  under  which  these  detthi 
take  place  are  suspicious,  they  may  lead  to  medico-legal  inveatigation  ■ 
to  determine  the  cause  of  death.  In  a  great  number  of  instances  tlie 
history  of  the  case,  or  the  examination  of  the  body  poet-mortem^  will 
disclose  an  evident  cause  of  death :  as  in  apoplexy,  pulmonary  m- 
holism,  or  subcutaneoua  wounds.  In  other  cases  the  examination  re- 
veals conditions  which  allow  of  iJae  interpretation  tiat  death  has  been 
due  to  either  a  natural  or  a  violent  cause,  for  the  lesions  found  are 
not  characteristic  of  anything  more  than  a  general  type  of  deith. 
Such,  for  instance,  are  the  deaths  from  epilepsy,  which  so  doselj 
simulate  those  from  suffocation  in  their  post-mortem  findings.  Agsiiir 
the  examination  may  reveal  nothing  which  will  point  to  the  cause  d 
death :  as  in  the  cases  of  death  from  fright,  or  shock,  or  poisoniaft 
when  no  trace  of  the  poison  can  be  fonnd,^  Brouardel  hss  givea*  t 
masterly  description  of  the  causes  of  sudden  and  unexpected  deiti 
occurring  from  natural  causes^  and  on  his  work,  largely,  tie  follow- 
ing  two  chapters  are  based. 

Sudden  death  from  a  natural  cause  is  the  rapid  and  unexpadeJ 

*  Brouardel  aays  that  10  per  eent  of       '  BrovmrdeL  La  Mort  cit  1*  Mort  Sf 
thp   cases   where  no  adequate  CHUse   is   bite,  Fari«,  1805.. 

found  for  death  are  unsntisfaetory  be* 
t*Tti*ie  of  tbe  ftdvanceraent  of  putrefac- 
tion bc'fore  the  examination  is  miide. 
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fatal  termination  of  an  acute  or  chronic  maladj  which  has  developed 
JB  latent  form.  This  latent  form  of  disease  is  especially  common  in 
infantSy  in  old  age,  and  in  people  addicted  to  the  use  of  alcohoL  In 
these  classes  the  diseases  in  which  we  ordinarily  find  distinct  symp- 
tomfl  from  near  the  time  of  onset  may  continue  until  a  few  hours  be- 
foTB  death  with  only  very  indistinct  ot  bo  symptoms.    Brouardel  de- 

*^0Gribes  the  causes  according  to  the  site  of  the  lesion. 

M4.  Lesions  of  the  circnlatory  system. —  When  the  cause  of  death 

ria  in  the  circulatory  system  the  lesion  may  be  in  the  heart  muscle  it- 

peUi  which  is  overloaded  with  fat,  as  in  very  obese  persons,  or  the 
muscles  may  be  degenerated  by  fatty  or  fibrous  chnngea    These  de- 

'^nerntions  of  the  heart  muscle  may  lead  to  death,  not  merely  by  the 
inability  of  the  heart  to  respond  when  it  is  called  upon  to  do  extra 
work,  as  in  cases  of  exertion  or  violent  emotion,  but  even  during  rest 
They  tend,  also,  to  lead  to  the  ruptures  of  the  heart,  which  occur 
more  frequently  in  the  left  side  of  the  heart  than  in  the  right,  unlike 

jihe  traumatic  ruptures  of  the  heart,  which  occur  more  frequently  in 
tlie  right  side.  Closely  associated  with  these  lesions  of  the  heart  mus- 
cle are  the  lesions  of  the  coronary  arteries  of  the  heart,  on  which  the 

'nutrition  of  the  heart  muscle  depends.  Lesions  of  the  pericardium, 
leading  to  adhesions  of  its  visceral  to  its  parietal  layers,  similarly 
may  produce  sudden  death.  Endocardial  lesions,  whether  the  valves 
of  the  heart  be  diseased  in  some  chronic  process  or  in  some  acute 
ulcerative  or  vegetative  condition,  and  aneurysms  of  the  valves,  lead 
iD  similar  fatalities.  New  growths  of  the  heart,  though  rare,  may 
have  the  same  effect  In  angina  pectoris  there  is  no  constant  or  posi- 
tire  lesion  to  be  found  to  account  for  the  result 

I  Lesions  in  the  arteries  are  an  important  factor  in  the  cause  of 
end  den  deaths^  There  may  be  cither  a  congenital  lesion  of  the 
morta  or  the  large  arteries  may  have  developed  upon  them  weak  spots, 
leading  to  aneurysms  or  to  rupture  of  the  vesseL  The  arterio- 
sclerosis of  the  vessels  is  a  common  factor*  Li  the  ves^ls  of  the 
brain  it  leads  to  one  form  of  apoplexy  without  extravasation  of  blood; 

"in  the  kidneys  it  is  associated  with  the  chronic  nephritis  cases.   This 

-  change  in  the  vessel  walls  leads  to  rupture,  too,  of  the  blood  vessek, 

H  which,  in  the  arteries  of  the  brain  and  of  the  heart,  is  especially  dan^ 

IkgaroiiA  to  life. 

F  Lesions  of  the  veins  are  significant  in  three  general  ^es  of  cases: 
by  the  rupture  of  the  large,  venous  trunks  that  have  become  weak- 

lened  by  varices;  by  the  formation  of  thrombi  in  the  vessels,  from 

|i  which  portions  are  broken  off  to  lodge  in  the  heart,  lungs,  or,  more 
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rarelyj  tlie  brain,  and  cause  Budden  inteiTuption  of  the  function  of 
the  organ  in  \diich  the  embolng  lodges*  These  thrombi  are  peculiarly 
liable  to  fomi  in  the  veins  that  are  the  seat  of  varices^  during  preg- 
nancy, associated  with  fibroids  of  the  uterus,  and  ovarian  cysts^  in 
primary  and  secondary  anemias  in  mastoid  disease^  in  typhoid  fever, 
in  furuncles  of  the  face  and  lips,  in  prostatic  inflammation  after 
gonorrhea,  after  fractures  and  dislocations.  In  this  connection 
Brouardel  cites  an  extremely  interesting  case  of  double  accidental 
death  of  two  old  people  who  were  alone  together  in  their  house.  The 
woman,  in  going  to  the  cellar  for  wine,  had  evidently  fallen  and 
fractured  her  neck ;  the  hiisband,  who  was  seated  at  the  table  at  the 
time  of  the  accident,  had  evidently  heard  her  cry,  and  the  sudden 
rising  from  his  chair,  possibly  associated  with  the  excitement,  had 
broken  a  bit  from  a  prostatic  thrombus,  and  the  embolua  had  lodged 
in  the  lungSj  causing  instant  death-  A  third  way  in  which  the  extm- 
ination  of  the  veins  may  lead  to  the  discovery  of  the  cause  of  dentJi 
is  in  the  cases  of  air  emboli  in  the  vein,  such  as  may  follow  uterine 
manipulations  during  or  just  after  pregnancy  j  in  the  return  to  nor- 
mal pressure  of  men  who  have  been  working  in  compressed  air,  as  in 
the  case  of  divers  (caisson  disease) ;  and  in  the  ease  of  infection  hy 
gas-producing  bacilli. 

Lesions  of  the  small  vessels— capillaries  and  arterioles — ^lead  lo 
the  capillary  hemorrhages,  which  are  especially  significant  in  connec- 
tion with  apoplexy.  Here,  too,  should  be  noted  the  instanced  of 
meningeal  hemorrhage,  the  cases  of  pachyineningitis,  which,  when 
found,  even  in  the  absence  of  alcoholism,  and  insanity  (the 
usual  causes)  do  not  prove  violence.  In  the  capillaries^  also,  we  find 
the  small  septic  emboli  and  the  fat  emboli,  which  account  for  some 
of  the  sudden  deaths.  There  are  also  certain  troubles  connected  with 
tiie  distribution  of  the  blood  to  the  various  parts  of  the  body,  which 
are  dependent  upon  the  contraction  and  dilatation  of  the  vessels  of 
the  various  r^ons,  where  local  congestion  cauises  distant  anenut: 
as,  after  removal  of  fluid  from  the  abdominal  cavity,  from  the  plenrt, 
or  after  emptying  a  distended  bladder,  or  after  merely  rising  snd- 
denly  after  a  long  illness,  or  after  a  distinct  hemorrhage.  In  these 
cases  the  blood  pressure  has  been  so  decreased  in  some  special  regioa 
that,  before  its  appropriate  redistribution  can  take  place,  there  his 
been  a  fatal  anemia  of  some  of  the  other  organs  of  the  body. 

385.  Lesions  of  the  central  nervous  system. —  When  the  eanae  of 
death  is  in  the  central  nervous  system,  we  may  find  lesions  in  the  oov- 
erings  of  the  brain^  in  the  brain  itself,  or  in  the  spinal  cord*    As  m 
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axample  of  the  sudden  development  of  meningitis,  Vibert  gives  the 
inalance  of  a  public  woman^  some  thirty  years  of  age,  who  was  picked 
up  by  a  man  and  went  to  a  hotel  to  spend  the  night  ivitb  him*  He 
left  the  next  morning,  and  in  the  afternoon  the  woman  was  fotmd  in 
the  room,  unconscious.  She  was  taken  to  the  hospital,  and  died 
there  thirty-six  hours  later,  never  having  regained  consciousness.  The 
Eiitopgy  showed  no  evidence  of  violence  as  cause  of  the  death,  but  a 
layer  of  pus  several  millimeters  thick,  covering  the  brain,  a  quantity 
which  c<:>uld  not  have  developed  since  the  time  when  the  man  and 
the  w*onian  met,  even  if  there  had  been  any  evidence  of  a  cause  for  a 
traumatic  meningitis*  The  sudden  development  of  a  fatal  termina- 
tion  in  abscess  of  the  brain  or  in  tumor  of  the  brain,  after  a  hnig 
latent  period,  ia  characteristic  of  the  syniptoraa  of  these  troublei^i. 
Similar  development  may  occur  in  acromegaly.  So,  too,  a  lesion  of 
the  spinal  cord,  whether  inflammatory  or  a  new  growth,  not  infre- 
tjuently  develops  fatal  symptoms  on  very  short  notice,  especially  if 
the  lesion  is  in  the  cervical  region.  Epilepsy  is  a  disease  of  the  cen- 
tral nervous  system,  apparently  without  any  characteristic  lesions. 
Deaths  primarily  due  to  epilepsy,  while  they  are  certainly  not  com- 
men,  may  possibly  occur.  In  such  cases  the  only  signs  of  the  cause  of 
death  would  be  in  the  effect  of  the  epileptic  seizure:  the  punctate 
hemorrhages  in  the  skin  of  the  face,  neck,  and  shoulders,  the  injected 
fonjunctivffi^  the  lacerations  in  the  tongue,  due  to  the  biting,  and  the 
foam  in  the  bronchi  and  trachea, — practically  the  same  lesions  as 
are  found  in  the  deaths  from  atrangulatioiL  The  differentiation  is 
extremely  difficult  by  a  medical  examination,  and  depends  more  often 
upon  circumstantial  evidence.  The  cases  where  hysteria  leads  to 
I'onvulsions  and  death  are  less  frequent  than  those  of  epilepsy,  and 
here,  again,  there  are  no  lesions  characteristic  of  the  diseasa 
I  Clasaed  under  lesions  of  the  central  nervous  system  must  also  be 
Gonaidered  the  cases  of  death  from  shock  and  inhibition;  though,  in 
ihese  eases,  there  are  no  lesions  to  show  the  cause  of  death  or  to  dis- 
tinguish between  natural  or  violent  means,  Here^  as  cases  of  nat- 
ural death  from  inhibition,  are  the  instances  where  death  follows  a 
strong  emotion,  Templemann^  describes  the  death  of  a  man  ten 
minutes  after  a  violent  scene  with  his  drunken  son.  No  blows  were 
struck  on  either  side,  and  there  was  no  lesion  found  to  account  for 
the  death.  And  such  cases  are  far  from  rare.  Francis  describes^ 
tba  case  of  a  very  sensitive  man,  who  had  a  great  fear  of  snakes.    He 
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was  rouaed  one  night  by  feeling  sometLing  crawling  aeroe^  his  hgL 
The  man  went  into  oollapsej  and  died  inside  of  six  hours;  and  jet  it 
was  only  a  harmless  lizard  which  had  crawled  across  him.  Similar 
experiences  have  oc<*tirr6d  in  the  hands  of  gurgeon%  where  the  sim- 
plest of  operations  have  been  followed  by  altogether  unprovoked  fl 
deaths.  Nussbaum*  cites  the  case  of  a  surgeon  who  was  examiniiig  ™ 
tiie  bladder  of  a  woman,  with  a  sound,  when  she  closed  her  eyes  and 
forthwith  died.  Cazenave*  reports  a  similar  case  of  a  surgeon  who 
passed  a  sound  upon  a  macj  and  inside  of  a  minute  the  man  was 
dead.  To  be  diatinguiahed  from  the&e  deaths,  for  which  we  cannot 
account  except  by  calling  them  reflex  inhibitions  of  the  heart  or  lunp 
by  the  slight  and  usually  harmless  external  stimulation,  are  the  in- 
stances of  similar  inhibition  following  blows*  Such  blows  most  fre- 
quently are  those  given  upon  the  epigastrium,  especially  after  a  full 
meal ;  on  the  hypogastrium,  on  the  larynx,  neck,  nose,  mouth,  and  in 
the  region  of  the  distribution  of  the  fifth  cranial  nerve.  Here  we 
may  have  absolutely  nothing  to  show  that  violence  has  been  used* 

386*  Lesions  of  the  respiratory  iystem, —  When  the  cause  of  death 
is  in  the  respiratory  apparatus  w^e  may  find  as  lesions  edema  of  tJie , 
larynx  or  polyp  obstruction  of  the  larynx;  or,  with  laryngismus  I 
striduluSj  causing  death,  we  may  find  no  lesion  giving  the  imniediile 
cause,  and  only  possible  rachitic  lesions  to  point  to  the  cause.  In 
the  trachea  there  may  be  found,  in  other  cases,  vomitus>  or  pus  from 
an  abscess  that  has  ruptured  into  the  trachea,  or  even  a  lumbricoid 
worm  that  has  attempted  to  crawl  from  the  intestines.  The  tracbet 
may  be  compressed  by  the  glands  in  the  mediastinum,  by  a  canceroofl 
growth,  by  the  thyroid  or  by  the  thymus  glands.  These  latter  two 
glands,  even  without  giving  symptoms  of  compression  of  the  trachea, 
may  be  the  cause  of  sudden  death,  as  in  the  eases  of  exophthahiuc 
goiter  and  of  lymphatism. 

In  the  lungs  proper  w^e  very  rarely,  if  ever,  find  a  primary  ooog^ 
tion  as  the  cause  of  sudden  death.  More  often  we  fisd 
a  pneumonia,  as  in  the  aged  or  alcoholics,  where  it  frequently  devel 
ops  without  any  symptoms;  possibly,  in  other  instances,  a  suffocatiog 
catarrh,  due  to  hypersecretion  of  the  bronchi;  or  a  puhuoajry 
phthisis,  where  death  has  come  from  thrombosis  or  from  ruptiuie  of  i 
blood  vessel  in  a  phthisical  cavity.  So,  too,  there  may  be  a  pleurisy, 
with  effusion,  which  has  interfered  with  the  action  of  the  lungi  or 
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of  tiie  heart  Affecting,  too,  this  reapiratory  apparatus,  are  tie  rup- 
psres  of  the  diaphragm j  which  occasionallj  occur  from  natural  causes, 
387*  Lcsioni  of  the  digestive  syitem. —  When  the  cauae  of  death  ia 
in  the  digestive  apparatus  we  may  find  cases  where  congeatiye  pharyn- 
gitis has  been  the  cause  of  death ;  but  as  the  color  characteristic  of  the 
disturbance  is  faded  before  the  post-mortem  examination,  there  may 
be  nothing  whatever  to  show  for  the  disease.  Such  cases  are  analo- 
goud  to  the  instances  of  inhibition  which  have  followed  touching  the 
pharynx,  of  which  Brouardel  cites  several.  In  the  oesophagus  there 
may  be  a  dilatation,  with  minute  ulcerationS|  such  as  would  be  found 
in  a  case  of  irritant  poisoning  In  the  stomach  cases,  those  without 
lesions  (as  those  due  to  indigestion  or  to  dyspeptic  coma)  are  very 
doubtful.  Martel,  however,  describes  one  case  in  which  indigestion 
aeems  to  be  the  only  assignable  cause  of  death ;  but  here  the  patient 
wsi  a  convalescent  from  typhoid,  who  had  overloaded  his  stomach*  The 
pre^nce  of  ulcers  of  the  stomach  would  suggest,  in  cases  of  sudden 
death,  tlie  possibility  of  poisoning;  but  the  round  ulcers  of  disease, 

thich  have  run  a  latent  course,  are  usually  distinct  in  form,  and  in 
e  raised  edge  of  beginning  cicatrization,  or  the  presence  of  vita! 
maietion,  give  evidence  of  their  long  duration,  which,  of 
kume,  would  not  be  found  in  instances  of  poisoning,  Brou- 
ardel cites  one  instance  of  great  interest, — the  case  of  Mme. 
Lerondeau,  who  was  accused  of  poisoning  her  husband.  The 
examination  showed  a  trace  of  oxalic  acid  in  the  stomach,  and  the 
presence  of  several  ulcers;  but  the  furtlier  examination  ehow^ed  the 
uleera  to  be  ronnd,  and  it  was  also  shown  that  osalic  acid  ia  produced 
m  a  greater  extent  than  the  trace  found  here,  during  the  digestion 
of  bread.  Therefore,  on  the  second  trial,  the  case  was  abandoned. 
,e  round  ulcers  of  the  stomach  must,  of  course,  in  each  case  be  dis- 
lished  from  the  post*mortem  ulcerations  due  to  hypergeeretion, 
d  from  postmortem  erosions. 

In  the  intestine  we  may  find  ulcers  of  the  duodenum  which  not 

ly  have  run  a  latent  course.    Ulcers  of  the  jejunum  are  rare,  but 

r8  of  the  ileum,  due  to  dysentery,  typhoid,  tuberculosis,  or  cancer, 

more  common.     Associated  with  these  there  may  be  intestinal 

►rrbages  that  have  led  to  death.     Among  the  other  intestinal 

which,  at  times,  lead  to  unexpected  death  with  obscure  symp- 

are  embolism  of  the  mesenteric  arteries,  appendicitis^  intestinal 

'angulation  or  obstruction,  and  even  constipation. 

With  the  liver  affected  we  find  cases  of  severe  acute  jaundloa 

hieh  may  be  indigtinguishable  from  acute  phosphoms  poiBoning)| 
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of  cirrhosis  of  tie  liver,  of  biliary  colic,  of  rnphire  of  the  gall  blad- 
der, or  of  an  hydatid  cyst  Rupture  of  the  spleen  may  be  the  cau^ 
of  sudden  death  after  a  malarial  infection  and  marked  enlargement 
of  the  organ,  Pellereau^  collected  seventeen  cases  of  rupture  of  thia 
organ  as  a  cause  of  death,  the  rupture  being  due  to  some  slight  trau- 
matism. In  one  of  the  cases  a  man,  running  across  a  field,  was 
lightly  struck  by  a  cactus  branch,  which  he  brushed  against  in  pass- 
ing. The  spleen  was  ruptured  and  death  followed  as  a  consequence. 
Hemorrhage  into  the  pancreas  may  be  the  cau^e  of  death;  usually, 
however,  such  is  interpreted  as  but  an  associate  lesion  to  some  other 
disturbance.  In  tuberculosis  of  the  suprarenal  capsules  (Addisoa's 
disease),  death  may  come  on  unexpectedly.  In  peritonitis^  whedier 
acute  or  chronic  or  due  to  a  new  growth,  we  may  have  a  sudden 
death, 

388,  Constitutional  diseases. —  Certain  infectious  diseases,  such  u 
malaria  in  its  pernicious  forms,  and  the  eruptive  diseases,  in  their 
hemorrhagic  forms,  may  develop  suddenly  and  terminate  fatally,  in 
a  most  unexpected  manner.  So,  too,  certain  constitutional  diseases, 
with  no  characteristic  lesions,  such  as  hemophilia  or  diabetes,  mij 
lead  to  sudden  deaths, — hemophilia  by  producing  hemorrhages  that 
are  uncontrollable.  Brouardel  cites  two  cases  where  a  tooth  extras 
tion  by  a  dentist  led  to  fatal  results.  Diabetes  most  frequently  mnj 
a  latent  course,  to  show  itself  a  short  while  before  death  in  the  derol* 
opment  of  pneumonia,  anuria,  or  coma. 

389,  Lesions  of  the  female  generative  system* — The  female  genital 
organs  may  show  lesions  explanatory  of  sudden  death  in  a  fair  nun' 
her  of  cases,  Brouardel  cites  several  cases  where  mere  vaginal  exun- 
ination  with  the  fingers  has  led  not  merely  to  abortion,  but  ako  W 
the  sudden  death  of  the  woman  examined.  In  one  of  his  case^  the 
mere  giving  of  a  vaginal  douche  (the  fourth  one  given)  to  a  girl  of 
sixteen  who  had  a  gonorrhea  but  had  not  had  her  hymen  ruptured, 
produced  death.  The  more  usual  cases  of  death,  where  the  lesioa  ii 
foimd  in  the  female  genital  organs,  are,  however,  the  extrauterioe 
pregnancies  that  rupture,  or  the  rupture  of  the  uterus  during  pre|^ 
nancy,  or  rupture  of  \iilvo-vaginal  varices,  or  the  syncope  or  throm- 
hosis  associated  with  labor, 

390,  Lesiona  of  the  urinary  system. —  Lesions  of  the  kidneys  are 
an  extremely  frequent  cause  of  sudden  death.  If ot  merely  do^  death 
follow  in  the  course  of  the  development  of  a  latent  nephritis,  but  tie 
renal  insufficiency  may  show  up  most  unexpectedly,  causing  death  in 
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tibe  acute  fevers  or  in  toxic  conditions  which  persons  with  normal  kid- 
BejB  would  be  able  to  overcome.  Many  of  the  drug  idiosyncrasies 
•eem  to  be  due,  or  at  least  to  be  associated  with,  renal  insufficiency. 
La  the  course  of  the  kidney  disease  itself,  death  may  come  on  with 
Immchial  symptoms,  developing  into  an  acute  dyspnea,  with  edema 
of  the  lungs ;  or  it  may  follow  the  gastrointestinal  type,  with  vomiting 
and  purging,  so  simulating  acute  poisoning  with  some  irritant  drug; 
it  may  take  the  comatose  form  and  simulate  opium  poisoning;  or  the 
eonvidaive  form,  and  simulate  strychnin  poisoning;  or  it  may  be 
extremely  sudden,  as  in  the  fulminating  f orm,  where  death  occurs  in 
A  lew  minutes  or  an  hour. 
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393.  Insti^t  of  death. 

394.  Order  of  deaths. 

^IGNS    OF    DtlATH, 

395.  In  g^Mierat 
306.  Cecisation  of  reaponee  to  stimuIaUoii, 

397.  Cessalion  of  respiration, 

398.  Cessation  of  circul&tjon, 
3fl0.  C(yisiation  of  mo^^ni^nts  of  the  chest, 
400>  Examination  of  the  tj^ 
40L  Externa]   suggillation. 

402.  Internal  ^iiggillatioiQ. 

402a.  Lujigs. 

402b.  Brain. 

402c.   Kidneys  and  intestine. 

402d.  Heart. 

403.  Extinction  of  animal  heat. 

404.  Condition  of  muscles;  primary  relaxation. 

405.  Cadaveric  rigidity. 

406.  Cadaveric  spasm. 

407.  Secondary  relaxation. 

408.  Destruction  of  the  body,  in  generaL 

409.  Rate  of  putrefaction. 

409a.  Air,  water,  temperature. 
409b.  Environment. 
409c.  Manner   of  death. 

410.  External  signs  of  putrefaction. 

411.  Putrefaction  of  internal  organs,  in  generaL 

412.  Windpipe  and  larynx. 

413.  Brain  of  infants. 

414.  Stomach. 

415.  Intestinal  canal. 

416.  Spleen. 

417.  Omentum  and  mesentery. 

418.  Liver. 

410.  Brain  of  adult. 

420.  Heart. 

421.  Lungs. 
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422.  Kidneys. 

423.  Urinary  bladder. 
424.  CEsophagut. 

425.  Pancreas. 

426.  Diaphragm. 

427.  Arteries  and  aortA» 

428.  Uterus. 

429.  Saponification. 

430.  Mummiflcatioiu 

IT.  TiMK  BIITGE  DKATH. 

431.  General  evidence. 

432.  Entomological  evidence. 

433.  Evidoice  from  freezing  point  of  body  fluidiL 

L  Appabsnt  death  vsbsus  beal  dsath. 

881.  Prematnre  bnrial. —  To  the  casual  observer  the  distinction  be- 
tween life  and  death  is  so  marked  that  it  would  seem  an  easy  matter 
to  tell  the  difference,  and  so  it  is  in  the  majority  of  instances.  But 
there  are  certain  conditions  where  the  distinction  is  not  so  easy.  On 
the  other  hand,  there  is  a  prevalent  idea  that  burials  alive  occur  with 
alarming  frequency.  But,  while  this  is  true  if  it  occurs  in  but  a 
single  instance,  the  stories  of  premature  burial  are  mostly  without 
foundation.  Yet  a  few  such  authentic  instances  must  be  admitted. 
However,  since  the  establishment  in  Europe  of  the  mortuaries  for 
the  timely  detection  of  this  av^ful  calamity,  not  a  single  instance  has 
been  found  in  those  places. 

888.  Conditions  nmulating  death. —  The  conditions  that  have  led  to 
the  greatest  doubt  as  to  whether  the  person  was  alive  or  dead  are: 
Syncope,  where,  during  a  short  period,  the  heart  action  is  so  weak 
that  the  pulse  may  not  be  felt,  the  color  disappears  from  the  skin, 
and  the  breathing  becomes  very  shallow.  The  condition  of  death  may 
be  still  more  closely  simulated  in  the  instances  of  acute  alcoholism, 
associated  with  exposure  to  cold,  where  not  merely  is  there  a  loss  of 
consciousness,  and  absence  of  response  to  stimulation,  but  the  body 
temperature  has  fallen  from  the  normal  to  a  degree  generally  consid- 
ered incompatible  with  life ;  as  in  the  case  described  by  Peter,*  where 
the  temperature  of  the  man  reached  26°  C.  (79°  F.)  and  the  man  re- 
covered. So,  too,  in  the  cases  of  opium  poisoning,  where  the  breath- 
ing drops  down  to  one  or  two  a  minute,  the  question  of  the  existence 
of  life  becomes  one  of  difficult  determination.    Simulating  the  condi- 

*  Peter,  Gaz.  H^bdom.  de  M6d.  et  de    hibernation  in  animals,  as  described  in 
Ctir,,  1872.     Ckmipare  the  condition  of   BrouardeKs  Mort  et  Mort  Subite,  p.  9. 
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tiona  of  death  still  more  are  the  hysterical  ooaditioD«  and  tie  mm 
of  catalepsy,  where  the  various  functioos  of  the  body  are  reduced  to 
a  mtaimum  for  periods  of  longer  duration,  and  not  only  are  tie 
pulse  and  respiration  almost  impereeptible^  but  there  is  also  a  oondi* 
tion  of  rigidity  of  the  entire  muscular  system,  aimulating  the  cadtv- 
eric  rigidity*  The  conditions  assumed  by  the  fakirs  of  India,  where 
they  seal  themselves  in  a  tomb  for  several  weeks,  are,  for  the  ismi 
part,  tricks  of  jugglery;  but  there  seem  to  be  a  few  authentic  ht 
stances  of  aelf-hypnotization^  aided  by  long  practice  and  the  me  of 
drugs,^ 

Perhaps  the  most  authentic  account  of  the  simulation  of  detth 
voluntarily  is  the  ease  of  Colonel  Townsend,  of  Edinburgh,*  who,  in 
the  preaenee  of  three  persons  (two  physicians  and  a  druggist),  so 
completely  inhibited  his  heart  action  and  hia  respiration  tha^  for 
over  a  period  of  half  an  hour,  all  three  of  them  considered  him  to  be 
dead,  Mn  Glieyne  held  Colonel  Townsend's  pulse,  Mr.  Eaynard  bdd 
hia  hand  over  the  eoloneFs  heart,  and  Mr*  Shrine  held  a  mirror  in 
front  of  the  colonel's  mouth  and  nose.  No  one  of  the  three  fornwl 
any  sign  of  life,  and  they  were  about  to  leave  the  room  at  the  end 
of  a  half  hour,  thinking  that  the  demonstration  had  been  too  sucL-e^' 
f uL  Then  the  colonel  gradually  began  to  show  signs  of  recovery,  and 
regained  consciousness.  That  afternoon,  however,  after  baring  marie 
his  will,  the  colonel  did  actiuiUy  die-  In  spite  of  these  case-g  it  does 
not  seem  at  all  probable  that  to-day  a  medical  practitioner  could,  after 
a  careful  examination,  make  a  mistake  which  would  lead  to  the  harial 
of  a  live  person. 

II,  Time  of  death. 

393,  Inatant  of  death. —  The  determination  of  the  instant  of  death 
is,  however,  a  very  different  matter.  Here  we  are  confronted  with 
the  same  problem  as  in  the  determination  of  live  births.  The  time  of 
death  of  the  individual  is  not  coincident  with  that  of  the  death  of  all 
of  his  tissues.  The  eye  responds  to  certain  kinds  of  stimulation  for 
a  while  after  death  of  the  body.  Muscles  respond  to  other  stimdi- 
tion.  In  fact,  Regnardt  and  Loye*  saw  a  judicial  decapitatioo  at 
Troyes  where  the  heart  beat  for  an  hour  after  the  head  had  heeo 
separated  from  the  body,     Hofmami'^  reports  a  similar  caae  where 
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le  heart  was  beating  at  the  time  of  the  autopsy  on  the  body  of  a  man 
ho  had  been  himg  at  Peath,  remaining  hung  for  twenty  minutes, 
d  then,  on  examination,  being  declared  dead*  And  a  similar  case* 
lifter  a  hanging  in  Boston,  where,  after  a  hanging  of  twenty-five  min- 
IteSj  tlxe  body  was  considered  dead,  and  taken  down*  Here,  too,  on 
Ipening  the  thorax,  the  right  auricle  was  found  beating*  The  per- 
listeiiee  of  tli©  heart-beat  after  death  from  decapitation  or  from  hera- 
nrrbagte  was  also  shown  experimentally  on  dogs  by  Erouardel  and 
ijeJ^  Hence,  we  find  that  even  the  eontinuation  of  the  action  of 
I©  heart,  which  is  generally  taken  as  the  criterion  of  the  continua- 
ion  of  life,  is  not  an  absolute  proof  that  the  person  is  still  alive,  any 
on>  than  the  beating  of  the  heart  at  the  time  of  birth  is  proof  that 
e  infant  is  viable. 

394.  Order  of  deathi. —  A  still  more  difficult  problem  ia  associated 
itfa  this  one;  namely,  that  of  survival.  In  the  case  of  multiple 
tlis,  this  is  a  question  on  which  the  inheritance  may  depend,  when 
whole  family  is  destroyed  by  a  single  accident  For  instance,  in  a 
railroad  accident,  if  the  husband  has  his  head  cut  off,  and  the  wife 
ihows  no  lesion  at  all,  still,  from  the  medical  evidence,  we  cannot  tell 
Irhich  of  the  two  died  first  So  in  a  case  of  drowning  referred  to  by 
!roTiardel,  where  both  husband  and  wife  were  drowned,  and  in  their 
ills  each  left  the  heritage  to  the  other.  The  question  arose  as  to 
hich  died  first  The  man  was  seen  to  rise  to  the  surface  and  strug- 
[le,  but  the  woman  was  not  seen  again.  The  attorneys  for  the  man 
Id  that  he  had  lived  longer,  for  he  had  come  to  the  surface,  and  bo 
obtained  more  air.  On  the  other  hand,  the  wife's  attorneys  held  that 
^e  person  who  fainted  at  the  moment  of  striking  the  water,  and  went 

Eirectly  to  the  bottom*  would  live  longer  than  the  one  who  evidently 
ad  not  had  any  such  inhibition.    Brouardel  held  that  it  was  impossi* 
^  le  to  tell  which  had  died  first;  and  that  decision  was  upheld,  and  the 
late  divided  accordingly. 

A  mom  complicated  condition  arose  in  the  Pranxini  ease.*  An 
mumint  entering  Madame  Regnault's  apartments,  cut  her  throaty 
ITTering  both  carotid  arteries,  bt!t  not  injuring  her  spine.  She  fell 
It  tlie  side  of  her  bed,  but  in  her  hand  held  the  cord  of  the  hell  rope, 
rhe  maid  had  evidently  heard  the  bell  of  her  mistress,  and  put  on  her 
llotbsDg,  when  she  had  her  throat  cut,  and  her  spinal  cord  severed. 
adame  Regnault'a  daughter  likewise  had  been  killed,  her  head 
ing  practic-ally  cut  off,  only  a  few  fibers  of  tissue  holding  the  head 
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to  the  trunk.  The  inheritance  depended  upon  the  sequence  of  the 
deaths;  but,  though  Madame  Regnault  WLU^t  have  died  from  hemor- 
rhage, the  servant  from  lesion  of  the  spinal  cord,  and  the  daoghter 
by  decapitation,  it  was  impossible  to  say  which  had  died  first 
Even  in  cases  where  death  is  witnessed  by  a  medical  man,  the  exact 
time  of  death  cannot  be  sharply  defined.  If  a  man  is  attacked  by 
several  murderers,  each  of  whom,  about  the  same  time,  inflleta  upon 
him  wounds  that  might  be  f atalj  it  is  impossible  to  tell  which  of  the 
many  has  been  the  immediate  causa  of  death,  or  which  man  struck 
the  fatal  blow. 

m.  Signs  of  death. 

395.  In  general. —  The  signs  of  death  are  not  such  that  we  cm  sty 
that  at  a  given  instant  the  person  is  alive  and  at  the  next  he  is  dead 
When  chemical  changes  are  going  on  in  the  body  according  to  phja^ 
iologieal  principles,  we  can  say  that  that  part  of  the  body,  at  least, 
is  not  dead ;  but  it  is  not  practicable  to  test  these  on  the  Instant  Only 
the  evidence  of  these  chemical  changes  as  they  exist  in  putrefacti^ 
and  the  allied  conditions  is  a  positive  sign  of  death,  and  even  these 
changes  may  be  found  in  limited  areas  during  life*,  as^  in  the  eaflesol 
gangrene. 

396.  Cesaation  of  re&ponae  to  stimulation* —  The  evidences  of  de»4 
are  first  shown  in  the  loss  of  response  to  external  stimulation  of  the 
various  sense  organs:  the  loss  of  sensation  and  the  loss  cf  conscious 
ness*  With  these  coMie  the  cessation  of  respiration  and  of  circulatioD 
of  the  blood.  On  these,  as  a  rule,  are  based  the  statement  that  life 
is  extinct.  The  loss  of  eonsciousness  and  of  sensation  we  reoogniie 
by  the  fact  that  the  person  does  not  respond,^ — <!an  not  be  made  to 
respond  when  we  speak  to  him,  shake  him,  or  in  any  way  stimulate 
him*  It  is  the  general  test  applied  by  the  layman,  but  there  are  tm 
many  other  conditions  which  give  the  same  lack  of  response  for  tlui 
to  be  of  any  great  value- 

397*  Ceasation  of  respiration. — ^The  cessation  of  respiration  is  le^ 
ed  by  listening  for  the  moveraeuts  of  the  lungs  and  hearing  nona 
As  a  rule,  this  is  sufficient  evidence;  but,  if  desired,  it  may  be  «in* 
firmed  by  holding  a  mirror  before  the  nose  and  mouth  and  noting  tbe 
absence  of  condensation  that  follows  when  the  moist,  w^arm  breath  is 
breathed  out  against  its  surface.  At  times  it  is  tested  by  holding  i 
downy  feather  or  some  other  light  material  before  the  nose,  and 
noting  that  it  is  not  disturbed  by  any  current  of  air*  Again,  it  \m 
bcon  suggested  to  place  a  vessel  of  water  on  the  chest  and  note  that 
there  is  no  motion  of  the  chest  wall  to  cause  ripples  on  the  surface  of 
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the  water.  But  all  of  these  tests  are  liable  to  mkinterpretation  uale^ 
ttey  are  done  witJi  gn^at  precaution. 

3S8.  Cesiatioa  of  circulation* —  The  cessation  of  circulation  is  noted 
fir^t  in  die  disappearance  of  the  radial  pulse j  and  then  in  the  absence 
#if  the  heart  sound  on  listening  over  the  heart  If  these  teats  do  not 
give  the  desired  precisioHj  a  number  of  other  tests  have  been  suggest- 
ed.  If  a  ligature  is  tied  around  the  finger,  and  the  circulation  still 
esiffts,  there  appears  a  congestion  of  the  finger  beyond  the  ligature. 
If  the  finger  nail  be  pressed,  the  pink  color  of  the  nail  can  be  de- 
strojed ;  but  if  the  circulation  ib  still  going  on  the  color  promptly  re- 
appears on  relaxing  the  pressure  on  the  finger  nail.  If  the  web  of 
the  finger  is  l*x>ked  through  towards  a  strong  light  the  web  will  ap- 
pear pink  and  translucent  during  the  time  blood  is  circulating,  but 
opaque  after  the  stoppage  of  circulation,  (diaphanous  test)  If  a 
needle  is  stuck  into  the  tissue  while  the  blood  is  circulating,  it  will 
tarnish;  but  if  there  is  no  circulation  there  will  be  no  tarnishing  of 
the  needle.  If  a  bit  of  fluorescein  (resorcin-phthalein  and  sodium 
biearboiiate,  of  each  one  gram  in  eight  cubic  centimeters  of  water)  be 
injected  hypoderniatically,  there  will  be  no  disc'^li>ration  if  the  cir- 
eulation  has  stopped;  but  if  the  circulation  is  still  active^  there  will 
be  not  merely  a  yellowish-green  discoloration  for  some  distance 
around  the  area  of  the  injection^  but  the  fluorescein  may  be  identified 
at  the  distant  parts  of  the  body  by  immersing  silk  thread  in  the  blood 
removed  from  those  parts  of  the  bodjj  and  boiling,  when  the  threads 
will  assume  a  greenish  color.^  Ab  te^ts  for  the  activity  of  the  hearty 
also,  it  has  been  proposed  to  insert  needles  into  tlie  heart  muscle, 
through  the  chest  w^all,  and  note  whether  or  not  they  move ;  and  to 
open  one  or  more  of  the  snperficial  arteries  to  see  if  they  contain 
blood.  Such  tests  are  not  always  applicable,  and  are  generally  un- 
fMSeasaiy.  It  has  also  been  suggested  to  test  the  vital  reaction  by 
dropping  a  bit  of  hot  sealing  w^ax  or  some  other  substance,  or  even 
dome  caustic,  on  the  skin,  and  noting  whether  or  not  there  is  an  in- 
fiammatoiy  area  of  reddening  produced  around  the  bum, 

399.  Cesaation  of  movcmenti  of  the  chest. —  In  the  last  few  years, 
too,  the  X-ray  has  added  another  test  to  this  already  long  list 
Bonigade'^  saya  that  the  X-ray  pictures  of  tlie  thorax  in  the  living 
person  show  diffuse  outlines  of  the  ribs,  hearty  and  diaphragm  even  in 
ihe  cases  when  the  movements  are  reduced  to  the  quietest  form,  but 
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that  after  death  the  outlines  of  these  objects,  even  after  an  exposure 
of  over  a  quarter  of  an  hour,  show  no  movement 

400»  Examination  of  the  eyt* —  The  exanii  nation  of  the  eye  ofteii 
adds  considerable  to  tlie  positiveness  of  the  diagnosis  of  deatL  Im- 
mediately  after  death  the  cornea  loses  its  ItiBtre,  and  becomes  glared 
The  tension  and  the  firmness  of  the  eyeball  fall  with  the  lowered  hWA 
pressure.  The  iris  does  not  respond  to  the  action  of  light,  but  it  mayj 
for  a  few  hours,  until  local  death  takes  place^  Tesfxjnd  to  the  actios 
of  atropin  or  eserin.  If  the  fundus  of  the  c"e  be  examined  with  to 
ophthalmos<!Ope  after  death  it  will  appear  pale,  so  that  the  entranot 
of  the  optic  nerve  is  no  longer  visible.  The  arteries  usually  aeeti  b 
the  fundus  cannot  be  identified,  and  the  veins  show  interruptiooa  in 
their  course.  Post-mortem  change.^  of  color  occur  early  in  the  sclera 
in  many  cases.  As  these  changes  progress,  the  loss  of  tension  in  die 
eyeball  falls  to  zero,  the  corner  sinks,  and  the  iris  becomes  flaccid,  8Ji<J 
later,  wrinkled* 

40L  External  in^llation.^  The  color  of  the  akin  after  dealH 
changes  from  the  pink  of  life  to  a  distinct  pallor,  though  this  niay  not 
he  seen  for  some  time  in  persons  of  a  very  ruddy  complexion.  Pig 
mentation  that  has  existed  before  death  does  not  disappear  after 
death.  As  the  blood  settles  by  gravity  into  the  dependent  parta  of  tht* 
body,  new  color  changes,  due  to  this  hypostasis  and  diffusion  of  the 
blood  from  the  blood  vessels  into  the  surrounding  tissues^  take  pliiet' 
The  dependent  tissues  in  from  three  to  ten  hours  begin  to  show  spots 
of  purplish  or  bluish  discoloration^  and  to  become  edematous.  The 
areas  where  pressure  is  exerted,  as  by  creases  in  the  clothing,  remaio 
pale.  Tourdes  claims'*  that  these  spots  may  be  made  to  disappeir 
if  the  position  of  the  body  is  changed  at  the  end  of  four  hours ;  then 
the  spots  will  be  found  in  the  parts  that,  after  the  change  of  position, 
become  dependent  After  twelve  to  fifteen  hours  the  areas  that  it 
first  showed  hypostatic  diacolorations  may,  if  the  body  be  tuntrf, 
grow  pale,  but  they  do  not  disappear.  And  after  thirty  hours  the 
primary  hypostatic  discolorations  may  grow  pale,  but  secondary  spots 
will  not  be  formed  in  other  places.  These  hypostatic  changes  prob- 
ably take  place  in  all  bodies,  though  they  are  lees  marked  in  tit 
bodies  of  persons  who  have  died  of  hemorrhage  or  from  flome  otber 
cause  of  depletion,  as  in  the  cases  of  cholera.  The  appe-arancc  of  M 
these  spots  may  possibly  lead  to  the  suspicion  that  they  have  been  ■ 
caused  by  injuries  before  death,  which  have  led  to  ecchjmoses;  bat 
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the  hypostatic  spots,  if  incised^  allow  of  the  escape  of  merely  Wood- 
gtained  seriun^  not  fluid  blood  or  blood  clots;  while,  if  the  spot  has 
been  caused  as  an  ecchymosisj  there  will  be  found  traces  of  fluid 
blood  or  clots,  which  could  not  have  been  formed  post  mortem  except 
in  the  veins, 

402.  Imtcmftl  sugfgillation. —  The  same  factors  at  work  in  the  in- 
terior of  the  body  produce  hypostatic  congestion  of  the  various  organgi 
in  the  dependent  parts  of  the  body,  chiefly  in  the  lungs,  brain,  kid- 
neys^ and  intestines. 

402a.  Lungs. —  In  the  lungs  it  is  seen  very  frequently*  It  makes 
its  appearance,  aa^oFding  to  Orfila,  within  from  twenty  four  to  thir- 
ty-six hours  after  de  ith ;  but  there  is  no  doubt  that  it  often  arises  far 
earlier  than  this,  at  the  time  that  the  blood  in  general  begins  to  settle. 
In  the  case  of  IxKlies  which  have  remained  lying  on  the  back,  both 
lunga  at  their  posterior  part,  or  about  a  fourth  part  of  the  whole 
parenehymaj  will  he  found  of  a  much  darker  color  than  the  rest,  and 
on  being  laid  open,  an  evident  sanguineous  engorg)ement  will  be  seen, 
even  when  tliese  organs  are  anemic.  This  is  so  striking  that  it  may 
easily  mislead  the  inexperienced,  and  cause  them  to  attribute  the 
death  to  apoplexy  of  the  lungs,  pneumonia,  etc.  This  is  especially 
apt  to  be  the  case  where  the  blood  is  unusually  dark^  and  where 
edema  of  the  lungs  had  existed, 

402b.  Brain. —  It  is  important  to  observe  that  hypostatic  congestion 
often  occurs  in  the  brain  even  in  cases  of  death  by  bleeding ;  so  that  a 
quantity  of  blood  in  the  cerebral  veins  generally,  and  especially  in  the 
posterior  sinuses,  is  no  evidence  against  this  manner  of  death. 
Whether,  in  case  this  condition  does  not  appear  soon  after  death,  it 
can  afterwards  be  made  to  appear  by  changing  the  position  of  the 
body,  is  doubtful  This  common  appearance  of  hypostatic  congestion 
in  tJie  brain  must  not  be  mistaken  for  active  hyperemia,  as  may 
eaaity  be  done  by  the  inexperienced,  who  are  thus  led  to  attribute 
death  to  an  attack  of  apoplexy  where  none  existed. 

402c,  Kidneys  and  intestine* —  Hypostatic  congestion  occurs  in  the 
kidneys  and  other  organs  of  the  abdomen.  It  is  especially  common  in 
the  organs  which  lie  in  the  pelvis.  The  bluish-red  color  which  ap- 
liears  on  the  dependent  folds  of  the  intestines  may  easily  be  mistaken 
for  disease,  whereas  it  is  only  a  cadaveric  phenomenon.  The  diagnosis, 
however,  is  easily  made  by  drawing  out  the  whole  mass  of  iiitoj^tine, 
when  the  arborescent  appearance  will  be  seen  to  occur  at  regular  in- 
ten'als*  WTien  the  body  has  remained  resting  on  the  back,  the  pos- 
terior half  ot  the  kidneys  becomes  discolored,  and  in  this  way  may 

ily  be  distinguished  from  a  general  hyperemia  in  this  orgun. 
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402d.  Heart. —  Suggillation  does  not  occur  in  the  heart;  but  u 

this  organ  exhibits  more  than  any  other  the  so-called  polypm,  a  rerr 
important  formation  as  regards  medical  jurisprudence^  it  may  be  oon* 
veniently  noticed  here.  These  heart  polypi  are  merely  coagulated 
fihriUj  and  are  either  dear  and  white,  or  colored  red  by  lie  blood.  It 
is  not  to  be  admitted  that  this  coagulation  of  the  blood  occurs  befom 
death^  as  an  ordinary  phenomenon,  although  in  cases  of  a  protracted 
agony  it  may  begin  in  thia  long  interval  between  life  and  deatb.  Ai 
a  general  rule  it  takes  place  after  death^  and  as  the  body  gradimlly 
grows  cold.  Hence,  where  coagulated  blood  is  found  in  wounds  upon 
a  dead  body,  it  cannot  safely  be  concluded  that  the  wounds  were  pro- 
duced before  death,  upon  the  ground  that  **blood  cannot  ooagulatd 
after  death/'  This  is  one  of  the  many  erroneous  notions  which  hivt 
persisted  J  from  the  habit  of  treating  medical  jurisprudence  in  t 
merely  theoretical  way*  Enge)  is  probably  right  when  he  aays:  T 
do  not  believe  that  there  is  any  disease  or  manner  of  deatli  after 
which  blood  does  not  coagulate  in  the  dead  body.  Some  special  cms 
where  it  has  not  occurred  may  be  cited,  but  many  other  cases  may  fe 
adduced  where  it  has  occurred  after  the  same  disease  or  manner  of 
death,"  This  coagulation  of  the  blood  must  follow  peculiar  Uw^ 
which  are  as  yet  unknown;  for  it  not  only  takes  place  after  tho«* 
kinds  of  death  of  which  a  fluid  state  of  the  blood  is  characteri^ie, — 
aSj  after  different  kinds  of  suffocation,^ — but,  what  seems  quite  inex* 
plicable,  the  coagulation  occurs  in  many  organs  and  vessels  sooner 
than  in  others;  not  only  in  the  heart  (the  right  ventricle),  but  »to 
in  the  inferior  vena  cava,  the  liver,  etc*  The  proposition  that  "ooif 
ulated  blood  around  or  in  a  wound  shows  reaction  during  life,  be- 
cause no  coagulation  of  the  blood  can  take  place  after  deiath,'^  is,  with 
all  its  consequences^  erroneous. 

403*  Extinction  of  animal  heat* —  The  extinction  of  animal  heat 
after  death  is  a  gradual  process,  varying  with  the  condition  of  the 
body,  the  media  in  which  the  body  happens  to  lie,  and  the  manner  of 
death.  In  general  fat  or  muscular  bodies  retain  their  warmllit 
ceteris  paribttSj  longer  than  those  which  are  leaiL  So,  too,  bodiii 
that  are  in  the  air  cool  slower  than  those  in  water,  and  those  in  fool 
water  slower  than  those  in  dear  water*  Naturally,  those  that  tre 
clothed  lose  their  heat  less  rapidly  than  those  that  arc  uueovereA  Ai 
to  the  manner  of  death,  bodies  of  persons  struck  by  lightniiag,  or 
dying  of  suffocation,  cool  less  slowly  than  usual ;  and  the  bodiei  «f 
those  who  have  died  of  microbie  diseases,  such  as  cholera,  yell(** 
fever,  smallpox,  etc,,  and,  in  gc^iteral,  those  dying  of  acute  rhcumi- 
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UsDif  injuries  to  the  central  nervous  system,  or  of  abdominal  disease, 
are  liable  to  &how  a  rise  of  temperature  of  several  degrees  after  death. 
A«  a  general  rnle,  bodies  have  a  distiDctly  cold  surface  temperature 
in  from  eight  to  twelve  hours. 

Dr*  Niderkorn  has  made  some  observations  of  great  interest  on 
tiiis  subject  (De  la  Rigidite  Cada^^erique  ehez  rHomme,  Paris, 
1872,)^^  The  following  table  records  the  average  results  of  135  ob* 
servations  of  temperature  in  the  axillae  of  persons  who  had  died  from 
various  diseases! 


TcEmperAture  of   body  2  to  4 

after  death,  houra* 

llAKimum 109,i*F- 

Hiniifiujii,  ...  .......  89,e°F. 


4  to  ft 

6  to  8 

8  to  12  hours, 

hours. 

hour*. 

or  more. 

e«.2"F. 

BWF, 

100.4^F, 

8O.0"f. 

70,5*F. 

62.6'F. 

ec^^F, 

8L7^F. 

71, rW, 

Goodhardt  estimates**  the  rate  of  cooling  for  the  surface  temper- 
ature of  the  hodj  to  be,  during  the  first  three  hours,  at  the  rate  of 
three  and  a  half  degrees  Fahrenheit  an  hour  if  the  bodies  are  fat; 
four  and  a  half  degrees  an  hour  if  the  bodies  are  emaciated;  for  the 
second  tJiree  hours  at  the  rate  of  three  degrees  an  hour;  and  after 
that  at  the  rate  of  about  one  degree  an  hour  until  tiear  the  tempera- 
ttire  of  the  surrounding  medium. 

404.  Condition  of  muBClea;  primary  relaxation.^ — Inmiediately  after 
death  there  is  a  relaxation  of  the  muscles,  and  with  this  primary  re- 
laxation there  comes  a  diminished  excitability  of  the  muscle.  If  not 
diseased  before  death  it  may  still  respond  to  the  electric  stimulation, 
but  to  other  stimulation  its  response  is  very  much  decreased.  With 
this  relaxation  of  the  skeletal  muscles  there  is  also  a  relaxation  of  the 
sphincters* — notably  the  sphincter  ani,— allowing  the  escape  of  feces. 

405.  Cadaveric  rigidity. —  This  state  of  muscular  relaxation  is  fol- 
lowed by  one  of  cadaveric  rigidity, — the  well  known  rigor  mortis. 
This  condition  may  be  simulated  by  catalepsy,  but  there  will  be  some 
eiridence  of  life:  the  body  temperature  is  normal,  and,  after  flexion  of 
the  rigid  extremities,  they  return  to  their  previous  position.  It  may 
slio  be  simulated  by  the  freezing  of  the  body  after  deuth ;  hut  thee  the 
€litiiD  body,  joints  and  all,  will  be  rigid,  and  bending  of  the  joints  will 
be  accompanied  by  the  crackling  sounds  of  breaking  of  ice.  Moreover, 
raising  the  temperature  of  the  body  at  onoe  overcomes  the  frozen  con- 
dition.    Rigor  mortis  is,  as  a  rule,  present  to  some  extent  in  all  a  u- 
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"lit ions  after  death.  Hofmaim^*  ext^pta,  however,  the  conditions  of 
parenchymatouB  degeneration  of  the  muscle,  phosphorus  and  mush- 
Tooin  poisoning*  It  does  not  appear j  either,  in  the  immature  fetus  after 
a  miscarriage^  and  in  the  newborn  is  slight^  early  to  appear,  and  of 
short  duration.  The  order  in  which  this  rigidity  extends  over  the 
body,  or,  at  least,  over  the  skeletal  muscles  (for^  while  the  involuntarj 
muscles  and  heart  also  undergo  a  similar  rigidityj  the  time  of  their 
involvement  is  not  accurately  known),  is  not  fixed,  but  it  seems,  with 
certain  exceptions,  to  appear  first  m  the  neck  and  jaws,  and  then  to 
spread  to  the  rest  of  the  body. 

The  time  when  this  rigidity  appears  ia  generally  from  two  to  six 
!  I  ours  after  death;  but  Brown-Sequard  has  reported  an  instance  of 
emaciation  from  typhoid  fever,  where  the  jaw  became  rigid  fifteen 
minutes  before  the  heart  stopped  beating,  spread  all  over  the  body  im- 
mediately after  death,  and  disappeared  in  half  an  hour  after  death. 
Similar  conditions  have  been  observed  in  animals  after  the  injection 
into  them  of  septic  material.^'*  In  other  cases  the  appearance  of  rigid- 
ity has  not  come  on  until  long  after  death,  as  in  the  cases  where  the 
body  has  been  frozen  immediately  after  death,  and  all  of  the  post- 
mortem pnx^esses  delayed  indefinitely*  The  duration  of  this  rigidity 
is  usually  from  twenty-four  to  forty^ight  hours,  but  this,  too,  may  be 
cut  short  or  much  prolonged.  The  existence  of  this  muscular  rigidity 
seems  to  depend  largely  upon  the  strength  of  the  muscles  of  the  body. 
If  the  muscles  are  exhausted,  either  by  physiological  or  abnormal  work 
just  before  death,  the  rigidity  appears  early,  and  is  of  shorter  dura- 
tion than  in  the  cases  where  the  muscles  are  well  developed  and  at 
rest  The  condition  of  the  nerve  system  must,  however,  also  be  taken 
into  account,  for  it  has  been  shown*  ^  that  this  rigidity  may  be  de- 
layed by  cutting  the  nerves*  We  find  practically,  too,  that  rigor  mor* 
tis  comes  on  early  in  death  from  fever,  exhaustion,  old  age,  in  deaths 
from  lightuiug  and  sunstroke,  and  in  poisoning  by  strychnin,  atropin, 
pilocarpin  and  veratrin. 

40i»  Cadaveric  spasm* —  To  be  distinguished  from  this  eadavarie 
rigidity  are  the  cases  of  cadaveric  spasm,  where,  inmiediately  follow- 
ing death,  there  occurs  a  spaHmodic  contraction  of  some  or  all  of  the 
muscles  of  the  body,  so  that  the  position  of  the  body  immediately  be- 
fore death  is  retained  after  death.  This  seems  to  occur  in  cases  where 
there  has  been  a  high  mental  tension  just  preceding  death,  and  death 

"  Hofmann,  Ger.  M^.,  p.  864.  "  Beerfreund,  Arch  f,  d.  gw.  Phjiiol , 
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has  been  immediate,  as  in  tlie  casea  of  death  from  lightningj  gimsliot 
wounds  of  the  head  and  chesty  some  cases  of  drowning  and  hanging. 
In  tlieae  we  find  the  explanation  of  the  cases  where  the  dead  persaii 
8till  holds  in  his  hand  the  weapon  with  which  he  killed  himselfj  or  a 
bit  of  seaweed  from  the  bottom  of  the  pond  where  he  was  drowned- 
There  is  one  historical  case  of  this  condition  which  occurred  in  the 
charge  of  Balaklava,  in  the  Crimean  war,^^  Captain  Nolan,  while 
riding  in  front  of  the  cavalry,  was  struck  bj  a  Russian  shell,  which 
tore  open  his  chest.  The  arm  which  was  waving  in  the  air  at  the 
time  remained  high  uplifted,  and  he  retained  his  seat  on  his  horse, 
which  wheeled  round  and  returned.  The  rider  gave  a  death  shriek, 
and  passed  through  the  ranks  in  the  same  position  and  attitude  be^ 
fore  dropping  from  the  saddle* 

407.  Secondary  relaxation. —  After  the  period  of  cadaveric  rigidity 
there  comes  a  period  of  secondary  muscular  relaxation.  In  this  state, 
however,  molecular  death  of  the  muscles  has  begun,  and  they  fail  to 
respond  to  any  stimulation^— a  certain  sign  of  death. 

408.  Bestmction  of  the  body,  in  general. —  The  post-mortem  chemi- 
cal changes  may  lead  to  the  destruction  or  the  more  or  less  complete 
preser\^fttion  of  the  body.  On  the  sequence  of  these  changes  depends 
the  determination  of  the  period  of  time  that  has  elapsed  between  the 
death  of  the  person  and  the  examination,  the  possibility  of  identifying 
the  body,  and  other  significant  questions.  These  changes  may  take 
the  form  of  putrefaction,  saponification,  or  mummification, 

409*  Bate  of  putrefaction. —  The  essential  factors  modifying  the 
rate  of  putrefaction  are  the  presence  of  putrefactive  germs,  and  tJie 
conditions  favorable  for  their  growth :  the  presence  of  water,  oxygen^ 
a  suitable  temperaturej  and  the  absence  of  germicidal  agents.  During 
life,  under  all  circumstances,  there  are  present  in  the  body  a  vast 
number  of  germs,  many  of  them  putrefactive,  but  apparently  not  in- 
jurious to  life.  In  health  these  germs  are  found  on  the  skin,  in  the 
intestinal  tract,  and  in  the  respiratory  passages,  and  it  is  from  these 
points  that  the  processes  of  putrefaction  start  after  death.  When  the 
resistance  of  the  tissues  to  the  entrance  of  germs  is  reduced  after 
death,  they  not  merely  destroy  the  tissues  with  which  they  are  imme- 
diately in  contact,  but,  entering  into  the  blood  vessels,  are  driven 
through  them  to  the  different  parts  of  the  body  by  the  variation  in 
pressure  upon  those  vessels,  due  to  the  development  of  the  gases  which 
these  germs  have  produced.  This  post-mortem  circulation  of  fluids  in 
the  blood  vessels  is  called  a  posthumous  circulation,  and  naturally  it 

"OgsUm^  Leet,  on  Med.  Juris.,  375. 
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ia  facilitated  id  caaea  where  the  blood  tenda  to  remain  fluid  after 
deatk  In  the  newborn  infant  that  has  not  breathed  or  taken  any- 
thing into  its  stomach  there  are  no  germs  in  the  interior  of  the  body, 
to  start  putrefaction,  and  there  we  find  putrefactioa  following  a  dlf-^ 
ferent  course  from  that  in  the  adult^  in  that  the  decomposition  starts 
from  the  akin  only,  and  there  mostly  at  the  junction  of  the  skin  and 
mucous  membranesj  at  the  orifices  of  the  body  whera  the  tissues  are 
thinnest,  the  skin  being  very  resistant  to  the  entrance  of  germs.  On 
the  other  hand,  after  post-partum  sepals^  where  a  vast  number  of 
germs  have  been  introduced  into  the  body,  not  merely  into  the  uterus, 
but  frequently  into  the  blood  before  death,  we  find  an  extaremely  rapid 
development  of  putrefaction* 

409a.  Air,  water,  temperatnre.—  For  the  growth  of  the^e  pulrefa^ 
tive  germs  there  is  necessary  a  certain  amount  of  moisture^  supplied 
either  from  the  tiasnes  or  from  the  outside;  for  many  of  the  gdrim 
It  quantity  of  oxygen,  likewise  supplied  in  part  from  the  tissnea  and  ia 
part  from  the  air*  Then,  too,  there  is  an  optimum  temperature  at 
which  t!ie  development  of  the  germs  proceeds  most  rapidly :  a  temper-  M 
ature  somewhat  below  that  of  the  body  heat  during  life.  Above  or 
below  that  we  have  a  slower  decompositiom  If  the  body  is  kept 
frozen  it  wnll  not  decompose ;  if  sterilized  by  burning  it  will  keep  imtil 
the  germs  again  get  access  to  it  If,  then,  we  have  a  free  supply  of 
water  and  air,  and  a  slightly  warm  temperaturej  we  have  the  condi- 
tions under  which  putrefaction  will  proceed  most  rapidly.  If,  how-  ■ 
ever,  there  are  present  in  the  bo<ly  any  of  the  gennicides  or  efficieot 
antiseptics^  either  from  ante-mortem  ingestion,  as  in  the  cases  of  some 
poisonings,  or  from  the  post-mortem  injection  of  certain  embalming 
fluids,  or  even  if  the  body  be  simply  surrounded  with  antiseptics,  as 
in  the  cloths  used  to  wrap  the  mummies,  or  the  presence  of  certain 
volatile  antiseptics  in  the  coffin, — if  any  of  these  conditions  are  piw- 
ent,  the  development  of  these  putrefactive  germs  will  be  retarded,  of 
even  completely  stopped,  and  the  body  preserved  for  a  shorter  or  — 
longer  time,  I 

400b.  Environment.^ — In  the  presence  of  these  various  essential 
factors  we  see  different  rates  of  putrefaction,  depending  upon  the  en- 
vironment of  the  body  after  death.    A  body  lying  freely  exposed  to 
the  weather,  where  it  gets  a  generous  supply  of  oxygen  and  of  mobt- 
ure,  and  is  kept  warm  by  the  sun,  putrefies  rapidly*    If  the  body  be 
submerged  in  water,  and  access  of  air  prevented,  putrefaction  will  go       , 
on,  perhaps,  half  as  rapidly.    If  the  body  is  buried  in  the  earth,  and    ■ 
aex^ess  of  both  air  and  water  decreased,  the  process  is  still  slower,    ™ 
Casper  says ;  "At  a  tolerably  similar  average  temperature,  the  degree 
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of  putrefaetion  present  m  a  body  lying  in  the  open  air  for  a  week 
or  a  month  corresponds  to  that  in  a  body  after  lying  in  the  water  two 
weeks  or  months,  or  after  lying  in  tbo  earth  in  the  usual  manner,  for 
eight  weeks  or  months*''  Bodies  that  have  been  buried  in  peat  bogs 
have  been  dug  up  after  periods  of  several  years,  showing  but 
ftlight  putrefactive  changes.  So,  too^  bodies  found  in  water-closet's 
which  are  so  closely  shut  in  as  to  prevent  the  access  of  air,  even  though 
the  body  lies  in  the  mass  of  feces  and  urine,  are  preserved  for  great 
laogtbs  of  time,  Brouardel  cites  one  case^®  of  an  infant  recovered 
from,  a  water-closet  after  five  or  six  months,  w^ith  practically  no  putre- 
fcetive  changes*  Likewise  the  character  of  the  soil  of  the  cemetery 
has  much  to  do  with  the  rate  of  putrefaction.  The  open  sandy  and 
grai^l  soils  allow  free  circulation  of  the  air,  and  therefore  a  more 
rapid  putrefaction  than  the  heavy  clays,  that  exclude  the  air.  The 
same  factors  oome  in  again  in  the  structure  of  the  coffin,  pine  boarda 
betBg  more  porous  than  the  heavier  woods*  Lead  coffins,  which  are 
usually  hermetically  sealed,  exclude  external  influences ;  but  if  there 
baa  been  sufficient  moisture  in  the  body  to  allow  of  the  progression 
of  the  putrefaction  to  a  well  marked  point,  the  gases  developed  in  the 
body  may  be  sufficient  to  burst  open  the  coffin,  and  then  putrefaction 
may  go  on  slowly,  but  following  the  same  laws  aa  in  other  cases.  In 
oertaio  cases,  however,  where  the  coffin  remains  sealed,  the  body  may 
be  found  showing  very  slight  signs  of  putrefaction  after  a  long 
period ;  the  surface  of  the  body  covered  with  drops  of  moisturei  or 
poesihiy  ^^ifh  more  or  less  mold, 

409g,  H&niier  of  death. —  The  manner  of  death  modifies  the  rate  of 
putrefaction  to  a  great  extent  In  cases  of  exhaustion,  dropsy,  suffo- 
catioD,  drowning,  or  in  septic  conditions,  the  putrefaction  progresses 
lapidly.  Flabby,  fat  bodies,  and  those  that  have  been  mangled  de- 
compose quickly.  In  cases  of  hemorrhage  or  depletion  of  the  body 
fluids  putrefaction  is  delayed.  So,  too,  in  the  cases  of  poisoning  with 
antiseptic  substances,  such  as  carbolic  acid,  corrosive  sublimate, 
arsenic,  antimony,  chlorid  of  rinc,  etc.,  putrefaction  may  advance 
slowly.  In  persona  addicted  to  alcohol,  where  the  tissues  seem  to  be 
more  or  less  impregnated  with  it  or  its  products,  decomposition  is 
said  to  go  on  slow^ly. 

410.  External  signs  of  putrefaction.— The  external  signs  of  decom- 
[position  may  be  described,  following  the  appearances  of  bodies  that 
Ibave  been  exposed  since  the  time  of  death  in  the  open  air  during  the 
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spring  or  autunin  montlis.     These  have  been  giYen  by  Casper  prac^ 
tically  as  follows : — 

During  the   first  twentj-foiir  to  seventy-two   hours   after  deathij 
aoeording  to  the  condition  of  the  body  and  the  temperature  of 
environment,  there  appears  first  in  the  abdomenj  in  the  right  ilia 
fossa,  a  greenish  discoloration-    This  is  aceompanied  with  the  pecul^J 
iar  smell  of  putrefaction*     Within  the  same  period  the  cornea 
comes  soft  and  yielding  under  the  pressure  of  ^e  finger. 

Within  from  three  to  five  days  after  death,  this  green  color  fpredtj 
over  all  the  lower  part  of  the  abdomen,  including  the  genital  QigaiL§|' 
which,  in  the  case  of  both  sexes,  assimie  rather  a  dirty  brownish-green 
color.  In  all  cases  of  death  from  suffocation,  bloody,  frothy  dis- 
charges from  the  nostrils  will  be  observed,  mingled  with  air-bubble 
Green  spots  of  different  sizes  w^ill  now  appear  also  on  other  parts  of 
the  body,  as  on  the  back,  on  the  lower  extremities^  on  the  neokf  and 
on  the  sides  of  the  chest. 

Between  eight  and  twelve  days  after  death,  the  whole  body  present* 
this  green  appearance,  which  has  become  darker  in  color,  and  is 
accompanied  with  a  stronger  smell*  On  some  parte,  as  on  the  tm: 
and  neck,  the  color  ia  a  reddish-green,  owing  to  the  exudation  of  blood 
through  the  pores  of  the  skin.  Gases  have  now  b^un  to  form,  and 
to  swell  up  the  body*  These  are  generally  inflammable,  and  a  burn- 
ing jet  may  be  produced  by  applying  a  lighted  taper  to  a  small  open- 
ing made  in  the  abdomen.  The  color  of  the  eyes  may  still  be  rsoog- 
nized,  but  the  cornea  is  concave.  The  anus  stands  open*  On  some 
parts  of  the  body,  especially  on  the  extremities,  and  on  the  nock  afld 
breast,  dirty  red  streaks  will  be  seon  where  the  skin  remains  deir. 
The  nails  still  adhere  firmly  to  the  skin. 

Between  fourteen  and  twenty  days  after  death,  a  bright  green  lad 
reddish-brown  color  spreads  over  the  entire  body.     The  cuticle  is 
raised  in  blebs  of  different  sizes,  many  of  tliem  as  large  as  ihe  ptlin 
of  the  hand,  and  some  have  burst  open.    Maggots  now  appear  in  gre«l 
numbers,  especially  in  the  folds  and  orifices  of  the  body.    Owing  t^i 
the  continued  foraiation  of  gasses,  the  chest  is  dilated,  the  Wl/J 
acquires  the  shape  of  a  large  ball,  and  in  fact  the  cellular  tissue  of  lie  J 
whole  body  is  enormously  distended,  so  as  to  assume  gigantic  pn,>*j 
portions.     The  features  are  distorted,  and  the  entire  phyaiognoio/ 
so  changed  as  to  make  it  impossible  even  for  the  nearest  relalii^tst" 
recognize  the  person.     The  color  of  the  eyes  is  no  longer  discermhk 
for  the  di.stinction  between  pupil  and  iris  can  no  longer  be  seen,  «d 
the  wliole  sclerotica  has  assumed  a  uniform  dirty  red  color.    Is  mt% 
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the  perns  is  greatlj  swollen^  and  the  scrotum  is  as  large  as  a  chil(l*s 
baa<L  The  naiU  lie  loosened  at  their  roots*  At  this  stag©  of  de^jora* 
pofiitioti  the  effect  of  difference  of  terajierature  is  remarkable*  Ex- 
poflore  for  ten  or  twelve  days  at  a  temperature  of  68  "•  to  7S**  will 
produce  as  great  changes  in  the  condition  of  the  body  as  wonlJ  take 
place  within  twenty  or  thirty  days  if  exposed  at  a  temperature  of 
from  32"^  to  50^,  The  body  now  swarms  with  maggots,  and  where 
it  is  left  unprotected  in  the  air  or  in  water,  may  become  the  prey 
of  numerous  other  auimala,  as  dogs,  cats,  foxes,  wolves,  birds  of  prey, 
and  land  and  water  rats.  Fresh-water  fish  (German)  do  not  feed 
upon  dead  bodies.  Where  the  body  has  thus  ser\"ed  for  food  the 
m&rks  will  be  found  upon  the  breast  and  belly  and  on  the  extremities, 
the  bones  of  which  are  often  laid  bare.  The  consequent  opening  of 
the  cavities  and  lesions  of  the  soft  parts  of  the  body  may  easily  be 
distinguished,  with  a  little  attention^  from  traumatic  injuries.  When 
a  body  answers  to  the  above  description  it  may  be  safely  concluded 
to  be  that  of  a  person  who  has  been  dead  at  least  so  long  as  from  four- 
teen to  twenty  days;  not  that  this  is  the  ultimate  Umit,  for  at  this 
slAge  of  decomposition  the  process  Is  very  gradual,  several  weeks 
and  even  months  often  making  little  difference  in  the  appearance  of 
the  body. 

The  stage  of  putrid  eolliquation  arises  within  from  four  to  six 
months  after  death,  or,  where  the  body  has  been  kept  in  a  warm  and 
moist  medium,  earlier  than  this.  Owing  to  the  continued  swelling 
the  chest  and  belly  may  now  burst  open,  and  these  cavities  lie  ex- 
posed. The  skull  may  also  yield  t4>  the  pressure^  and  the  brain 
exude.  The  orbital  cavities  are  empty.  All  the  soft  parts  are  in  a 
state  of  dissolution,  and  finally  disappear;  and  entire  bones^  espe- 
dallj  of  the  skull  and  of  the  extremities,  are  laid  bare,  and  the  latter 
separate  from  the  trunk.  No  trace  of  features  any  longer  remains. 
The  breasts  of  females  have  disappeared,  and  of  the  external  genital 
organs  nothing  indicative  of  sex  remains,  unless,  perhaps,  the  hair 
i»r  the  shape  of  its  growth ;  for  in  man  it  usually  ascends  towards  the 
navel,  but  in  woman  is  confined  to  the  pubis.  But  even  at  this  stage 
ihe  presence  of  a  womb  may  indicate  to  which  sex  the  dead  person  be- 
tonged. 

Two  years  after  death  all  that  is  left  of  the  soft  tissues  is  usually 
dried,  shrunken,  brown  or  black  in  color,  and  more  or  less  covered 
with  deposits  of  phosphat*^  of  lime. 

Four  years  after  death  the  separate  viscera  are  rarely  distinguish* 
able;  and  in  .^even  to  ten  years  the  soft  parts  are  entirely  gone.  The 
hair,  bones,  and  teeth  seem  to  be  the  most  indestructible  parts. 
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411,  PEtref  action  of  intemal  organs, — The  progress  af  decomposi 
tion  in  tho  intemal  organs  Casper  gives  in  the  following  sequence: 

412.  Windpipe  and  larynx. —  The  windpipe  and  larynx  are 
first  of  these  orgaus  which  exhibit  signs  of  decomposition.  On  bodiei 
which  still  appear  quite  sound  upon  tlie  aurfacej  or,  at  most,  show 
only  a  few  green  spots  on  the  under  parts,  the  thin  mncom  mem- 
brane of  the  trachea  exhibits  a  remarkable  paleness  throughout  iti 
whole  extent,  except  when  death  has  been  produced  by  suffoeatioa  orfl 
laryngitis.  When  the  process  of  decomposition  has  adranced  a  little 
further,  so  that  the  whole  under  part  of  the  body  has  beeome  green, 
commonly  in  from  three  to  five  days  after  death  in  summer,  and  b 
from  six  to  eight  in  winter^  this  thin  mucous  membrane  has  aiiumed 

a  uniform  dirty-red  color,  in  which  no  vascular  injection  can  be  dis- 
covered, even  witJi  a  microscope.  This  appearance  occurs  befort  iflj 
marks  of  decompoaition  are  visible  upon  other  intemal  organs,  lud 
is  not  influenced  by  age,  constitution,  or  manner  of  death*  The  in- 
experienced should  be  careful  not  to  mistake  this  natural  effect  of 
deeomposition  for  capillary  injection  or  the  effect  of  suffocation 
of  drowning.  In  tlie  further  course  of  decomposition^  the  mnooi 
membrane  of  the  windpipe  become  olive-green,  the  cartilage  of  t^^ 
tube  separate,  until  at  last  the  whole  organ  disappears* 

413,  Brain  of  infants, —  The  organ  which  next,  in  order  of  iismf 
yields  to  decomposition,  is  the  brain  of  infants  not  more  than  a  yeir 
old.  The  delicate  texture  of  the  organ  at  this  age,  and  its  compiJi' 
tively  slight  protection  from  the  atmosphere,  render  it  an  ea^  prefj 
to  decomposing  influences,  so  that  it  will  often  be  found  to  be  quite 
destroyed  when  other  organs  are  perfectly  aound,  and  when  no  dis- 
coloration is  to  be  seen,  except  upon  the  surface  of  the  body,  h 
decomposing,  it  changes  to  a  thin,  pulpy  substance  of  a  rosy*red  eolor, 
which  discharges  itself  as  soon  as  any  opening  is  mada  in  the  skull, 
and  leaves  no  trace  of  the  several  parts  of  the  organ. 

414.  Stomach, —  The  stomach  decomposes  at  an  early  periodL  Tk 
first  traces  of  decomposition  are  certain  irregular,  dirty-red  spots  in 
the  fundus  J  they  vary  much  in  size,  being  sometimes  as  large  i5 1 
plate,  and  often  have  bluish-red  streaks,  or  veins,  running  thron|^ 
them.  These  spots  appear  first  on  the  posterior  surface,  where  tkr 
are  partially  due  to  hypostatic  congestion^  but  soon  after  show  ^ht^- 
selves  on  the  anterior  surface.  They  are  described  by  some  aiitli<^« 
as  inflamiTiatory,  or  as  evidences  of  asphyxia  by  hanging  or  drn«i»- 
ing,  but  are  really  nothing  more  than  a  result  of  early  deeompositiocL 
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In  case  of  doubtful  poisoning,  it  is  very  important  to  mark  these 
changes.  As  the  prooe^ss  of  decomposition  advances,  the  color  changes 
fixim  fl  dirty -red  to  a  grajiah-blaek* 

415.  Intestinal  canal, —  The  intestinal  canal  follows  next  in  order 
in  the  progress  of  decomposition.  The  peculiar  color  prod\ioed  bj 
bile,  owing  to  the  contract  of  a  portion  of  the  intestine  with  the  gall- 
bladder, cannot  be  mistaken.  In  tiie  course  of  decompoi^ition  the  in- 
testines assume  a  dark-hrown  color,  they  burst  open  and  diaeharge 
their  contentSj  becoine  greasy,  and  are  finally  reduced  to  a  dark,  shape- 
,  pulpy  substance. 

416*  Spleen. —  The  spleen,  when  not  diseased,  commonly  continues 
sound  longer  than  the  intestines,  but  belongs  to  the  class  of  organs 
which  decompose  at  an  early  period.  It  grows  softer  and  softer  and 
11  easily  crushed,  and  afterwards  assumed  a  bluish-green  color,  and 
becomes  so  soft  that  it  may  be  rubbed  down  with  the  knife-handle* 

417.  Omentam  and  mesentery* — The  omentum  and  mesentery,  if 
free  from  fat,  may  remain  sound  several  w^ks  after  death;  but  if 
fatty,  not  so  long.  These  organs  assume  a  grayish-green  color  and  dry 
up. 

418.  liver. —  The  liver  in  grown  persons  may  remain  sound  for 
mmiB  wedcs  after  death.  In  infants  it  begins  to  decompose  earlier. 
Tb€  first  appearance  is  that  of  a  cbangieable  green  color,  seen  first  on 
the  convex  surface^  afterwards  spreading  over  the  whole  organ,  and 
finally  changing  to  a  coal-black.  The  size  of  the  liver  is  lessened 
in  the  same  proportion  as  that  of  the  other  organs  by  evaporation 
of  its  fluid  constituents;  the  parenchyma  becomes  pulpy.  The  tex- 
ture of  the  gall-bladder,  however,  may  be  discerned  at  a  later  period. 

419.  Brain  of  adult. —  The  first  trac-e  of  decomposition  in  the  brain 
&£  grown  persons  is  a  light-green  color,  seen  first  at  its  base,  which 
gradually  spreads  over  the  whole  organ,  from  without  inwards.  In  a 
medium  temperature  the  brain  softens  within  two  or  three  weeks  j  but 
months  may  elapse  before  it  changes  into  that  reddish  pulpy  sub- 
stance into  which^  at  so  early  a  period,  the  brains  of  infants  are  con- 
vert r^*  Where  the  brain  is  exposed  by  a  wound  in  the  skull,  decom- 
poi^ition  may  take  place  much  earlier.^* 

All  the  above-mentioned  organs  belong  to  the  dass  of  those  which 
dooompoee  at  an  early  period* 


•■  Mott4?r  hAi  found  the  hrain  t^  Btilt 
f««ognijmb1e«  graji«h  mtim,  lying  within 
tht  skull   Rfter  all   the  oth^r   mft  tia- 

hiid  di*sapp^r«Kl.  and  the  skeleton   er  tbnti  the  braiti, 


ftfip  <^*e.  lifter  i^i^htp^fl  yrara  and  two 

iiicitjth«»     Oa  the  other  hand,  th?  sptn^l 

cord  a«emfi  to  disappear  distinctly  floon- 

iiti.     Ill  one  case  he  fniled 

%ft4  lieeome  coiiipletely^  disifitegrated ;  in   to  And  atgr  ve«t]ge  of  it  alter  three  jeart 
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420.  Heart. —  This  organ  is  often  found  still  sounds  although  col- 
lapsed  and  quite  empty  of  bloody  for  weeks  after  death,  and  tftisrB 
the  decomposition  of  the  liver,  int^tines,  etc.,  has  readied  an  ad- 
vanced stagB.  It  becomes  soft  first  in  the  columnse  camaie  and  then 
in  the  walls,  and  assumes  a  greenish,  then  a  grajish-green,  and, 
finally,  a  black  color.  The  small  quantity  of  pericardial  fluid  disr 
appears  as  the  process  of  deoomposition  advances^  and  the  perictrdiiim 
becomes  quite  dry.  This  stage  of  decomposition,  haweveTi  ia  not  com- 
monlj  reached  until  some  months  after  death.  M 

421.  Lungs.^ — The  lungs  begin  to  ediibit  marks  of  decomposition" 
about  the  same  time  as  tlie  heart.  They  may  be  found  in  sneh  a 
state  of  preservation  that  their  structure  may  be  readily  discempij 
after  the  external  portions  of  the  body  are  far  advanced  in  the  pn^ 
cess  of  decomposition.  The  first  appearance  upon  the-se  organs  ii 
that  of  little  bladders,  varying  in  size  from  a  millet  seed  to  a  beari, 
which  are  occasioned  by  the  formation  of  gaa  under  the  pleura. 
Tliese  bladders  at  first  appear  singly  and  on  different  parts  of  tlw^ 
lungs,  but  afterwards  they  increaee  to  such  an  extent  that  tJiey  corcr 
large  portions  of  the  organ,  especially  on  its  under  surface.  The  ooJoT 
of  the  lungs  remains  for  a  while  unchanged ;  but^  as  decomposition  ad- 
vancea,  tliey  become  of  a  darkj  bottle-green  color,  and,  finally^  entirely 
black.  They  now  become  soft,  collapse,  and,  at  last,  their  ciiaraete^ 
istic  structure  is  destroyed. 

422»  Kidneys. —  The  kidneys  continue  sound  longer  than  tljc  henri 
and  lungs,  and  will  never  be  found  to  have  reacJied  the  putrid  state  in 
such  bodies  as  are  only  half  decomposed.  These  organa  become  soft, 
and  of  a  chocolate-brown  color,  hut  even  at  this  stagB  their  granutir 
texture  may  be  easily  discerned.  Afterwards,  but  long  after  death, 
they  become  greasy,  of  a  blackish -green  color,  and  are  easily  tora       _ 

423.  Urinary  bladder. —  The  urinary  bladder  yields  to  decompfi^ini?  f 
influences  still  later  than  those  or^n^s  which  have  been  mentioned, 

424.  CEsophagns, — The  oeaophagus  will  often  be  found  toleriWr 
firm,  and  only  of  a  dirty  grayish-green  color  some  months  after  detiK 
when  the  stomach  and  intestines  no  longer  admit  of  close  exaraiDi- 
tion. 

425.  Pancreas. —  The  pancreas  resists  decomposing  influenees  ** 
strongly  that  a  body  must  be  almost  entirely  putrid  in  order  that  tbe 
process  be  observed  in  this  organ,  j 


I 


Htid  fifte*>Ti  months.     Sn«    Journal    New  p.    mi,    tKflt   when    thi*   ras^irt  mf  ^ 

York  Entmiiolafricni  Koe.,  18RS,  Vol.  VL,  Thonrnfl  Brown    (oft.  Kt^til    mij  iiprtwJ. 

No.  4.  p.  2n:i,     11m'  note  U  found  fllsa  in  in  August,  1840»  tin-  bones,  htrnm.  ^ 

the  Urit.  Med.  Joujii.,  No.  22,  VoL  IV.,  Imir  were  still  in  good  prepenrntiM. 
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426*  Biaphragm, — Green  apcts  appear  upon  this  organ  within  the 
first  week  after  death ;  but  after  four  or  six  months  its  muscular  aiid 
tendinous  structure  may  be  distinguished  from  each  otJier. 

427.  Arteries  and  aorta. —  The  arteries  decompose  among  the  last 
of  all  the  eoft  organs,  D^^ergie  reports  a  case  where  the  aorta  waa 
perfectly  discernible  fourteen  montha  after  death. 

428.  VttTUM, —  According  to  Dr.  Casper,  the  uterus  yields  to  decom- 
position last  of  aU  the  internal  organs.  It  is  often  found  lying  in  its 
place,  tolerably  firm,  though  of  a  dirty-red  color,  and  in  such  a  state 
of  preservation  tlxat  it  may  be  cut  open  and  examined  when  this 
would  not  be  possible  with  any  other  organ.  This  statement  is  appli- 
cable even  to  newly -bnru  female  infanta* 

429.  Saponification. —  In  caset?  where  the  body  is  exposed  to  the 
eon  tin  lied  action  of  water,  whether  by  lying  in  water  itself,  or  in  a 
rerj  damp  soilj  the  pr*5cess  of  putrefaction  begins  but  is  succeeded 
by  flaponification.  In  this  process  the  fat  of  the  body  is  corabinad 
with  the  alkaline  and  the  alkaline  earth  bases  to  form  soaps.  Not 
merely  do  the  tissues  which,  during  life,  are  represented  by  fats,  be- 
ooma  changed  into  soaps,  but  also  the  other  tissues  undergo  a  fatty 
dfig^ieration  and  become  saponified.  In  fact,  the  muscles  are  the  first 
to  undergo  this  change,  and  then  all  the  other  tissues  are  involved, 
esmen  the  bones,  so  that  bones  and  all  may  eventually  be  cut  through 
with  a  knifa  The  product  of  this  process  is  a  homogeneous  white,  or 
yeUowish-white,  fatty  substanee^  which  melts  in  a  flame  at  a  tempera- 
ture of  about  126  degrees  Fahrenheit,  burns,  and  has  a  smell  some- 
what like  moldy  cheese,  but  which  is  by  no  means  very  disagreeable- 
It  occupies  a  greater  volume  than  the  tissues  during  life,  giving 
the  body  a  bloated  appearance.  This  substance  is  called 
adipcieere.  It  is  difficult  to  say  exactly  how  soon  this  pro- 
cess begins,  but  it  usually  begins  about  the  end  of  the 
aeeaad  month.  It  rarely  involves  the  entire  body,  but  is  more  often 
tinaited  to  a  single  limb  or  part  of  the  body,  Dfivergie  thinks  that  it 
requires  a  jiear  to  transform  an  entire  body  lying  in  the  water,  and 
about  tliree  years  to  convert  one  lying  in  the  earths  The  process  can- 
nol  reach  any  great  extent  in  an  adult  in  less  than  a  half  year  when 
the  body  remains  in  the  water,  or  in  less  than  a  year  where  it  lies  in 
moist  cartli.  Casper  relates  the  caae^^  of  a  newborn  infant  buried  in 
a  cellar  but  a  few  weeks,  vi^hich,  when  exhumed,  was  found  to  have 
midergone  a  partial  conversion  into  adipocere.  He  speaks  also  of 
the  bo<ly  of  another  infant  that  had  been  buried  thirteen  months, 


■  Citper,     Foreiwie     Medicine, 
Bfdmhmm  Soc,  ed.,  Vol.  I.,  p,  4L 
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wLere  u  third  of  the  body  had  been  so  converted.  How  long  «  bodj 
will  remain  in  tliis  condition  is  also  uncertain.  Hotter  says*^  t^t 
it  niay  persist  under  the  ordiuarj  conditions  of  interment  for  tenor 
twelve  years*  remaining  longest  about  the  pelvis  and  lower  pari  of 
the  abdomen*  He  finda  the  surface  form  of  the  body  preserved  in 
adipocere  from  tJie  skin  and  superficial  tissues  of  the  body  after  the 
deeper  soft  tissues  of  the  body  have  been  destroyed  and  the  boiei 
cleaned*  Glaister  saya^'  that  he  has  seen  bodies  exhumed  in  the  ooiir 
dition  of  adipocere  thirty  years  after  buriaL 

430.  HmnnLiication. —  In  cases  where  the  action  of  the  putrefactive 
germs  is  inhibited^  and  the  body  becomes  desiccated,  the  prooeas  of 
putrefaction  gives  place  to  mummification.  In  this  the  tissties  be^ 
come  dry,  hard,  shriveled,  of  a  rusty  brown  or  black  color,  with  mo 
odor.  The  fi^nest  anatomical  details  are  preserved*  This  mummifica- 
tion  occurs  when  the  body  is  exposed  to  a  current  of  dry  air*  It  takes 
place  where  the  body  is  exposed  in  a  vault  to  a  drying  wind,  and  in 
other  places  where  the  atmosphere  is  more  or  less  excluded*  It  takes 
place  often  in  the  case  of  bodies  buried  beneath  the  burning  sandi  of 
the  desertj  and  in  porous  dry  soils.  At  what  time  the  natural  procM 
of  mummificatioo  begins  is  not  settled,  but  it  probably  appears  msm 
after  death.  The  leathery  appearance  of  abrasions  post  mortem  shows 
the  same  condition  in  a  limited  area*  Brouardel  cite-^  the  case  of  b. 
man  who  rented  a  room  in  a  smaU  hotel,  and  asphyxiated  bim^lf  ia 
the  dark  closet  The  proprietor  was  not  surprised  that  the  man  did 
not  appear  again,  and  made  no  more  than  a  careless  surveillance  of 
the  room.  A  couple  of  months  later  he  rented  the  room  again,  and 
that  night  the  new  lessee  found  the  body  of  the  previous  oceupant  in 
the  closet.  It  had  been  something  over  two  months  since  the  dcatl 
of  the  first  occupant,  but  tliere  liad  been  no  putrefaction,  only  a  be- 
ginning mummification.  How  long  bodies  can  remain  in  this  desi^ 
eated  condition  is  sbo%vTi  by  the  presentation  of  the  Egy|>tian  ramn- 
mies.  The  oldest  of  these  is  Menekara,  third  king  of  Dynasty  IV., 
approximately  assigned  to  the  year  4,000  B,  C.  But  in  these  easts^ 
though  it  must  be  admitted  that  the  body  was  eviscerated  and  trettol 
with  many  preservative  processes^  we  find  only  an  analogous  csoadition 
to  natural  mummification. 


IV.  Time  since  death* 
43L  General  evidence, —  The  time  that  has  elapsed  swnce  the  deith 


*Mottpr.  Journ.  N,  Y,  Entomologfieal     "QlaUter;  Med.  Jiu„  p.  IIS. 
Soc,  ISfiS,  Vol  VI..  No,  4,  p.  20a 
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of  a  person,  to  be  ascertained  by  examination  of  the  body,  cannot  be 
determined  with  much  precision.  Vibert^*  gives  the  following  sug- 
gestions as,  in  the  main,  holding  true : — 

If  the  body  is  warm  and  supple,  less  than  twenty-four  hours  have 
elapsed  since  death. 

If  the  temperature  of  the  cadaver  is  the  same  as  that  of  the  sur- 
lounding  air,  and  there  is  no  cadaveric  rigidity,  the  period  is  less 
than  thirty-six  hours. 

If  the  post-mortem  rigidity  is  well  developed,  and  there  have  de- 
veloped also  a  few  hypostatic  areas,  the  period  is  between  twelve  and 
for^-eight  hours. 

If  the  rigidity  has  dissappeared  completely  or  in  part,  and  the 
signs  of  hypostatic  congestion  are  marked,  there  have  probably  elapsed 
femr  or  five  days. 

If  putrefaction  has  begun,  and  there  is  a  green  area  on  the  abdo- 
men, and  the  superficial  veins  are  livid,  and  gas  has  begun  to  develop, 
the  period  is  between  three  and  six  days. 

After  greater  lengths  of  time  have  elapsed  only  approximate  esti- 
mates of  time  may  be  attempted,  and  those  with  great  reserve. 

432.  Entomological  evidence. —  The  study  of  the  development  of  in- 
sects in  the  cadaver  has  been  investigated  very  extensively  by  Megnin, 
who  claims  to  have  been  able  to  determine  with  remarkable  accuracy 
the  period  that  has  elapsed  since  death,^^  and  the  conditions,  roughly, 
mider  which  death  took  place.  But  later  investigations  have  shown 
that  the  development  of  these  different  groups  of  parasites  depends 
not  merely  upon  the  time  which  has  elapsed,  but  also  upon  the  con- 
ditions modifying  the  rate  of  putrefaction ;  for  these  various  insects 
follow  the  process  of  putrefaction  rather  than  the  period  of  time. 
Therefore,  all  estimates  of  the  time  that  has  elapsed  after  the  be- 
ginning of  putrefaction  must  be  considered  as  of  but  very  little  value. 

Hotter  undertook*'*  to  determine,  if  possible,  the  value  of  M6gnin's 
work,  and  made  determinations  on  one  hundred  and  fifty  cadavers, 
exhumed  after  periods  varying  from  one  year  and  eleven  months  to 
seventy-one  years.  His  work  was  entirely  upon  bodies  that  had  been 
interred  in  the  usual  manner.  He  concludes :  ^'I  am  thoroughly  con- 
vinced that  we  cannot  as  yet  make  any  broad,  universally  applicable 
generalizations  on  this  subject.  The  field  is  far  too  broad,  the  im- 
portant and  modifying  factors  are  far  too  numerous  and  conflicting, 
the  conditions  vary  too  widely,  to  be  thus  comprehended  in  any  oon- 

•VibCTt,  Pr^s  de  M«.  JAg.,  p.  65.       "Mottcr,  Journ.  N.  Y.  Entomological 
^M^giiin,  Lft  Fauna  des  Cadavres.         Soc,  1898,  Vol.  VI.,  No.  4,  p.  228. 
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cise,  unqualified  formula*  The  only  couelusioD  that  I  can  reach,  u 
the  regult  of  mj  studies  thus  far,  iSj  that  it  is  not  safe  to  draw  any  ma-  m 
elusion  at  all.  The  vital  point  upon  which  the  whole  of  Megnin'i 
theory  of  the  fauna  of  exposed  cadarers  turns  is,  that  the  various  in- 
sects  appear  in  distinct  'squads'  at  definite  and  specific  periods  of  ■ 
cadaveric  decomposition,  and  that  they  succeed  each  other  in  regulai 
order.  This  pix)position  does  not,  in  any  particular,  apply  to  the 
obFcn^ations  here  noted."  I 

Brouardel  cites  the  following  interesting  case^*  to  show  the  great 
variation  in  the  rates  of  putrefaction  under  apparently  the  same 
conditions;  At  the  time  of  laying  the  foundation  of  the  Colonne  de 
Juillet,  on  the  site  of  the  Eastile,  there  were  exhumed  a  number  of 
bodies  that  had  been  buried  there  five  years  before*  The  bodies  were 
those  of  several  of  the  national  guards  that  had  been  killed  there,  aU 
at  tlie  same  time*  They  were  all  buried  under  the  same  conditions, 
but  some  were  reduced  to  skeletons,  with  only  a  few  remains  of  their 
clothes;  others  were  so  well  preserved  that  the  features  of  the  face 
could  still  be  recognized.  The  difference  in  the  rate  of  putrefaction  ■ 
we  do  not  know  how  to  explain.  We  may  suppose  that  they  did  not 
all  have  the  same  germs  of  putrefaction  in  their  bodies ;  but  that  could  , 
hardly  be  proved.  ■ 

433.  Evidence  from  f^ezinp  point  of  body  fluids. —  As  an  aid  in  de-  ^ 
termini ng  the  period  that  has  elapsed  between  the  time  of  death  and 
that  of  the  examination,  Revensdorf  has  very  recently  suggested'^ 
the  use  of  the  lowered  freezing  point  of  the  fluids  of  tlie  body*  He 
found  the  freezing  point  to  sink  steadily  after  death;  not  unifonnly 
all  over  the  body,  but^  while  at  different  rates  in  the  various  r^ons, 
yet  at  a  fairly  definite  rate  for  any  one  region.  The  limitations  of 
the  test  arc  great,  for  it  assumes  a  constant  rate  of  putrefaction,  whicli 
will  hold,  as  Revensdorf  points  out*  only  in  cases  where  the  body 
temperature  has  remained  pretty  constant;  for  instanoe,  where  th(' 
body  has  lain  in  water.  Here  his  work  seems  to  be  very  aocurata  Hf 
detentiines  the  freezing  point  of  the  blood,  for  instance^  at  the  time  I 
of  finding;  the  bodyj  and  H^^ln  the  next  day,  the  body  meanwhile  bcini' 
kept  under  the  same  conditions  as  before.  Knowing,  then,  the  rati^ 
of  fall  of  the  freezing  point  of  the  blood,  and  the  freezing  point  Mt 
the  time  that  the  body  was  found,  he  ealciilates  the  time  that  ahonW 
have  elapsed  since  the  freezing  point  was  that  of  blood  in  the  living 
body. 


•BrouardeK  La  Mort  et  !&  Mort  Su-       "  Revoniwlorf,      ViertljnieKr.     f,     get, 
bite,  p,  92,  Med.,  1003,  3F..  25-E6,  p*  2S. 
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434,  Scope  of  polioe  power  generally* — There  is  an  inherent  nttiiral 

right  in  all  persons  to  practise  medicine,  in  the  absence  of  any  re- 
striction hj  law.*  Since  the  practice  of  medicine  has  to  deal  with  all 
those  subtle  and  mysterious  influences  upon  which  health  and  life 
depend,  however,  it  has  long  been  the  practice  of  the  different  states 
to  require  the  possession  of  a  certain  degree  of  skiU  and  learning 
upon  which  the  community  may  confidently  rely^  their  posaeasion 
being  generally  ascertained  upon  an  examination  by  competent  per 
sons,  or  inferred  from  the  possession  of  a  diploma  or  license  from 
an  institution  established  for  medical  instruction.*  The  state  has 
the  right  to  determine  upon  what  conditions  and  under  what  circum- 
stances  its  citizens  shall  be  entitled  to  pursue  any  vocation.*  Aud 
legislation  regarding  the  practice  of  medicine,  surgery,  or  dentistrjj 
is  a  valid  exercise  of  the  police  power  of  the  state  for  the  protection 
of  the  public  health  against  the  impositions  of  persons  pretending  to 
exercise  an  art  requiring  skill>  withoiit  previous  special  training/ 

^StaU  r.  MorrUl,  7  Ohio  8.  &  C.  P.  St.  Rep.  257,  10  Pac-  237;  PeOpUvm^ 

Dec.  52;  State  v.  Oiiman,  6  Ohio  B,  &  8tat«  Bd,  of  Health  v.  Blue  MoufOmm 

C.  P.  Dei^.  2fi6;  Brooks  v,  State,  88  Ala.  Joe,  129  111.  370,  21    N.   E.  925;  Sf&U 

122^  6  So.  903;  Btate  eie  rel.  Fott>eU  v.  est  rel.  Burrough§  v,   IVcfitler,  150  Ind. 

Stat9    Medical    Eiie^mining    Board,    32  6ie,  41  L.  R.  A,  212,  m  N.  E.  750;  WO- 

Minn.  324,  50  Am.  Rep.  575,  20  N.  W.  Hn*  v.  State,  113  Ind.  614,  16  N.  E,  192; 

238;    Craig   v.    Medical    E^aminerSf    12  Eastman  v.  State,  109  Ind,  ETS^  58  Am 

MonL  203.  29  PftC.  532;  Dcntm  v.  State,  Kep.  400,  10  N.  E.  »7;  Siate  w,  Oredii^r, 

21  Neb,  446,  32  N,  W,  222;  Dent  v.  We$i  44  Kan,  665,  21  Am,  St  Rt?p,  30«,  II 

Virginia,  120  U.  S.  114,  32  L.  ed.  623,  Pac,  346;  Meffert  y.  State  Bd,  of  Mettuv^ 

t  Sup.  Ct.  Rep.  23  L  Registration,  66  Kan.  710,  72  P»c.  247; 

This  was  so  both  under  the  common  DriscoU  v.  Com.  03  Ky-  303,  20  S,  W. 

law  and  tbe  civil  law.    State  v.  Ottman,  431;   AUnpatkic   Medical  Ext^minerM  t. 

e  Ohio  S.  &  C.  P.  Dec,  265.  I^owler,  50  La.  Ann.   1358,  £4  So.  KW; 

And,  in  the  absence  of  statutory  pro-  States.  Knoitles,  90  Md,  646,  49  L*  B.  .i 

hibition,   any   person   may  lawfully   en-  6P5,  45  AtL  877;   Feoph  t,  R^etm^  W 

(rnye  In  the  practice  of  dentistry,     Rob-  Mich,  87,  86  N.  W.  39fl;  Sfaie  em  rtt 

tnmn  T,  People,  23  Colo,  123,  40  Pae.  Powell    t,     State    Medical    E^ammmi 

076,  Board,  32  Minn,  324,  56  Am.  Ri?p.  575, 

*Dent  V,  W«*l  Virginia,  129  U.  8.  114.  20  N,  W,  238;  Siatt  ▼.  ¥amder»luit.  ^ 

32  L.  ed,  623,  9  Sup,  Ct.  Rep.  231,  Minn.  120,  6  L.  R  A,  lift,  43  N.  W.  W; 

And  see  Driscoll  v.  Com.  03  Ky.  393,  Craig  v.   Mediml  Eitaminers,   12  Mont 

20  S,  W,  431:    Allopathio  Medical  Eae-  203,  29  Pac  532;   Oee  W&  *-.  State,  3fi 

aminer»  v.  Fowler,  50  La,  Ann,  1357,  24  Neb,  241,  H  N,  W.  M^;8iate  r.BunetU, 

So.  809,  40  Neb.  159,  24  L.  E,  A,  68,  58  S.  W. 

'People  V,  Fulda,  52  Hun,  65,  4  N.  Y,  728 ;  Lincoln  Mediml  CoUege  v.  Pd^^. 

Supp.  945.  60  Neb.  228.  82  N.W.  855 ;Slal«  v.Ckap^ 

'Riehardson  v.  State,  47  Ark,  562,  2  man,  69  N.  J.  L,  464,  55  AtK  94;  lUK^ 

S.    VV     137;    GomeU  v.   State,   52    Ark.  Chung,  9  N,  M,  130,  40  Pae.  952;  Mlat* 

228,  12  S,  W,  3112;  Brooks  v.  f^iaU\  88  v.Call,  121  N,  C,  643,  28  S,  E,  517;*ri*t* 

AIn,  123,  6  So.  902;  Em  parte  Frazer,  54  v.   Van  Doranf  109   N,  C,  804<  14  R  E. 

Cal.  94;  Ex  parte  Johfi»Qn,  62  Cal.  203;  32;   France  v.  State,  57  Ohio  St,  I.  IT 

Kj:  pane  McNulty,  77  Cal.  164,  11  Am,  N,  E,  1041 ;  State  v,  Oratwf I,  A5  Ohio  a 
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RIGHT  TO  PRACTISE  MEDICINE,  SURGERY,  ETC. 

The  legislature  lias  plenarj'  power  over  the  \\  hole  subject,  and  is 
entitled  to  Judge  of  what  ia  wise  and  exi>e<]ient^  both  as  to  the  qual- 
ifications required  and  as  to  the  method  of  ascertaining  them.*  And 
the  courts  cannot  exercise  any  aupervisorj  power  as  long  as  the  legis- 
lature keeps  within  tlie  limits  of  the  Constitution***  And  the  state 
nmy  require  good  character  as  a  condition  of  the  practice  of  medicine, 
BB  well  as  profegf^ional  qualifications ;'  and  it  may  determine  what 
shall  be  evidence  of  such  character-*  And  unprofessional  or  dishon- 
orable conduct  may  be  made  a  ground  for  refusing  a  license^  though 
the  applicant  is  otherw^ise  qualified,*  Eut^  in  such  case,  '^unprofes- 
itonar'  means  the  same  as  dishonorablej  and  does  not  refer  to  matters 
of  professional  ethics,***  And  an  applicant  possessed  of  the  requisite 
educational  qualifications  shotdd  not  be  denied  a  license,  without  no- 
tice and  a  hearing,  for  unprofessional  or  dishonorable  conduct,  or 
mi  the  ground  that  he  is  not  worthy  of  public  confidence.*^ 

The  power  to  make  regulations,  the  violation  of  which  shall  be 
a  criminal  offense,  however,  ia  one  which  cannot  be  delegated  to  a 
municipal  corporation,  when  the  same  act  is  not  a  crime  under  state 
laws.'*    And  it  has  recently  been  held  that  patients  have  a  right  to 


««9,  5S  L.  R.  A.  701,  87  Am,  St.  Rep. 
605,  C2  N.  E.  325;  jSfa'e  v,  Ottman,  6 
Ohio  8.  k  C.  R  Dec,  2G5;  State  y.  Ran^ 
d^lpK  23  Or,  74,  17  I^  R.  A-  470,  37  Am. 
SL  Rep.  1155,  31  Prc.  201 ;  Com.  v,  Finn, 
U  Pa,  Super.  Ct,  620;  Com.  v.  Wilnm, 
1»  Pa,  Ca,  Ct  &2l;Re  Campbell.  197  Pa. 
fiai.  47  AU,  S60;  Btate  Bd.  of  Health  t. 
ifdy,  22  R,  I,  538,  48  Atl.  802;4wlie  V. 
maU,  a  Tex.  App,  202;  State  v.  Gold- 
man, 44  Tei,  104  i  Logan  v.  State,  5  Tex. 
App*  30ttj  Feople  v,  Ha^brouck,  11  Utah. 
t^l,  39  VAti.  918;  State  Y.Caretf.i  Wash. 
427,  30  Poc  729-  State  ex  rel.  Smith  v. 

»i}mtiit  A>amin^f,  31  Wftsh.  492,  72  Pac, 
110:  State  ew  Tel,  Kelt^gg  f.  Current, 
Ml  Wis.  431,  66  L.  R,  A,  252,  87  N,  W. 
S€l;  Dent  t.  Wett  Virffinia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231; 
ifftfeker  Y.  yew  York,  170  U,  S.  189, 
42  L.  €4.  1002,  18  Sup.  Ct,  Rjep,  573; 
Jf^jr,  T-  Surgeons  of  London^  2  Burr,  892 ; 
*g€  of  Fh^simans  Y.  Level  t^  I  Ld. 
472. 

erne  who  hAM  an  established  prac- 
in  tb«  healing  of  dlseas^fl  may  be 
r«<|uired  to  conform  to  suoh  reasonuble 
ndard  te^pp^ilng  qualificalion  there- 
tor  aa  the  funeral  asspmblj  may  pre* 
MfTlbe.  having  in  vj^w  tbp  public  health 
and  welfare.  State  v.  fwrai.'ett,  05  Ohio 
Ft,  289.  56  h.  R.  A.  791,  87  Am.  St.  Rtp. 
105,  m  M,  E.  n5. 


*OosneU  T.  State,  52  Ark,  228,  12 
8.  \V.  502 ;  Bragg  V.  State,  134  Ala.  165, 
58  L,  R.  A.  925,  32  So.  787;  Lagan  v. 
State,  6  Tex.  App,  306. 

^aotneU  ▼.  State,  52  Ark,  228,  12  S. 
W,  392. 

'Hawker  v.  New  Forfc,  170  U,  8.  189, 
42  L.  ed,  1002,  18  Sup.  d  Rep.  573; 
Thwnpson  v.  Hasm,  25  Me.  104;  State 
er  reL  Fott>eil  v.  State  Medical  Examin- 
ing  Hoard,  32  Minn,  324,  50  Am.  Rep. 
675.  20  N.  W.  238. 

mawker  v,  ^^e^u?  Forik,  170  U.  S,  189, 
42  L.  ed.  1002,  18  Sup.  Ct.  Rep.  573. 

*8tate  es  rel,  Fowell  v.  State  Medical 
Em^mining  Board,  32  Mi«a,  324,  fiCJ  Am* 
Rpp.  575,  20  N.  W.  238. 

"Ibid. 

^Ibid ;  Oage  v.  New  nampehire  EeUe- 
tic  Medical  Soc  fi3  N.  H.  92,  66  Am, 
Rpp.  492. 

"State  e^  rtl.  BaldtHn  ¥.  Frendergaetr 
8  Ohio  a  C.  40L 

Where  a  ptiysioian  is  licensed  hy  au- 
thority of  a  state  to  practise  meiiicine, 
a  city  within  the  state,  in  wbieh  he  re- 
aides,  cannot  require  him,  under  penalty^ 
to  take  out  a  license  before  ho  can  prao- 
tise  hia  profession  therein,  though  he 
would  be  subject  to  an  occupRtion  tax 
imposed  thereby.  Savannah  v,  Oha^-ltont 
36  Gft.  460. 


400 


QUESTIONS    DISTINCTIVELY    LEGAL. 


11^34 


use  methods  of  treatmeat  requiring  less  skill  and  learning  im  the 

part  of  the  practitioner  tiian  is  necessary  to  constitute  one  a 
of  medicine  or  a  surgeon ;  and  an  act  forbidding  all  treatment 
diseaseSj  mental  or  phyaicali  without  surgery  or  medicine,  or  by 
other  method  except  by  a  doctor  of  medicine,  is  an  unconstitutioTial' 
attempt  to  confer  a  monopoly  of  that  method  of  treatment  upoa  doo- 
tors  of  medicine,  not  warranted  by  the  police  power^^ 

435.  Conformity  to  partionlar  constitutional  provisions* — Statutorj 
regulation  of  the  right  to  practise  medicine  or  surgery,  leaving  the 
field  open  to  all  who  possess  the  prescribed  qualifications,  does  not 
abridge  the  constitutional  privileges  or  immunities  of  citi^sens;**  nor 
does  such  regulation  with  reference  to  dentists,^*  And  statutory  pit> 
visions  of  this  class  do  not  deprive  any  person  of  life,  liberty,  or 


"^Stats  T.  Bigg»,  133  N.  C.  729,  $4 
L.  R,  A,  139,  08  AnL  St.  Rep.  731,  46 
e.  E.  40L 

In  the  above  caRe  it  waa  held  that 
an  exomiJiation  &nd  licenae  as  for  a  prac- 
titioner of  medicine  and  surgery  can- 
not be  required  for  the  treatment  of  a 
dieeaae  bj  baths,  physical  euJture,  and 
nianipuJationB  of  muacles,  bones,  spine, 
golar  plexus,  and  advice  aa  t^  diet ;  since 
there  is  nothing  in  such  treatment  that 
calls  for  the  exercise  of  the  poUce  power 
by  way  of  an  examination  by  a  board 
learned  in  obstetrics,  therapcuticB,  ma- 
teria medica,  and  other  things^  a  knowl- 
edge of  which  is  required  by  a  doctor 
of  medicine* 

^*Harding  v.  People,  10  Colo.  387.  15 
Pac  727 ;  BrookB  y.  State,  8B  Ala.  122, 
6  So.  002;  EiT  parte  McNuHy,  77  CaL 
164.  11  Am.  St  Eep.  257,  13  Pac.  237; 
Wiiliums  V.  People,  121  IlL  84,  U  N.  E. 
8Sl;  Orr  v.  Meek,  111  Ind.  40,  11  N.  R 
787;  Eastman  v.  State,  109  Ind,  278,  59 
Am.  Rep.  400,  10  N.  K  07;  State  esD  reL 
Walket  V.  GT€er%,  112  Ind.  402.  14  N.  E. 
352;  loi^a  EcfecHc  Meditml  College  Asso. 
V.  Schrader,  87  Iowa,  059,  20  L.  R.  A. 
355,  55  N,  W.  24;  People  v.  Phippin,  70 
Mich.  6,  14  Am.  St.  Hep.  470.  37  N.  W. 
888;  People  V.  Reetz,  127  Mich,  87,  86 
N.  W.  306;  Craig  v.  Mediml  Ejpaminers, 
12  Mont.  203,  20  Pac.  532;  Ear  parte 
Spinneif^  10  Nev.  319;  France  v.  ^tate, 
57  Ohio  St.  I,  47  N.  E.  1041;  State  v. 
Qrmett,  65  Ohio  St.  289,  55  L.  R.  A.  701, 
87  Am.  St,  Rep,  005,  02  N.  E.  325; 
mate  V.  Ottman,  0  Ohio  S.  it  C.  P.  Dec. 
205  J  State  v.  Randolph,  23  Or.  74,  17 
L.  R.  A.  470,  37  Am.  St.  Rep.  655,  31 
Pac.  201 ;  Com.  v.  Finn,  II  Pa.  Super.  Ct. 
020;  Re  Campbell,  197  Pa.  581,  47  Atl. 


860;  People  t.  Hmhrouek,  11  UtaJi,  m, 
30  Pac.  918;  State  v.  Carry.  4  Waih. 
424,  30  Pac  72&;  Fo*  v.  Ttrrititfjf^  t 
Wash.  Terr.  297,  5  Pae.  603;  Stiae  t. 
Dent,  25  W,  Va.  1 ;  Etaie  ex  r»l  K4^ 
logg  y.  Currens,  111  Wii*  431,  68  I*  E 
A.  262,  S7  N.  W.  501. 

And  see  Kenedy  t.  SekuiU,  6  Tm 
Civ.  App.  401,  25  S.  W.  607. 

The  prNile^^  and  immtnittiei  n^ 
ferred  to  in  the  constitutional  prorUioft 
ore  con^ned  to  auch  aa  are  fundajnenlil 
and  belong  of  right  to  eitizena  ol  iO 
free  governmetiU.  Fernet-  t,  8tai%  ISl 
Ind.  247.  51  N.  E.  360, 

And  they  must  be  aomething^  for  tt* 
individual  benefit  or  adTantage  of  t^ 
perBon  or  association  upon  which  tky 
are  conferred,  and  not  a  power  to  per^ 
form  a  public  duty  for  the  heaeSl  oi 
other  persona  or  the  public.  E*  partf 
Qerino  (Cal.J  77  Pac  160. 

"Wtifrtn*  V,  State,  113  ln±  514,  U 
N.  K  102;  GosfieU  v.  State,  62  Ait 
228.  12  S.  W»  302;  State  v.  Craft  (or,  44 
Kan.  5G5,  21  Am,  St,  Rep*  SOU*  24  Pm, 
340  \  State  T.  Vanderetuie^  42  MiiuL  m. 
6L,  R.A.  110,43  N.  W,7S0. 

And  II  statute  providing  that  aaj  pe 
son  desiring  to  practice  dentbtry  nuy 
be  e,TCfl mined  with  referencse  to  quatiki 
tiona  by  the  board  of  medical  ejuuniflio 
Will  not  be  held  uneonHtitutional  011  ty 
ground  that  its  language  is  bo  rw^f^  t^ 
indi^terminate  as  to  permit  an  etiiBJM 
tion  upon  any  subject;  since  it  wwM 
be  presumed  that  the  qualifiQatifiOi  n^ 
ferred  to  are  those  appraprUte  to,  td 
requisite  for,  the  purpose  of  deatiit!? 
State  V.  Kn&ities,  90  Md.  646,  49  L.  1- A. 
095,  45  Atl.  877, 
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pTopertj,  without  due  process  of  law;**  or  deny  to  any  person  within 
tUc  jiimdiction  the  equal  protection  of  the  law,*'  Nor  are  such  laws 
an  unconstitutional  interference  with  vested  rights,^®  or  an  impair- 
ment of  the  obligation  of  contracts/®  or  an  unconstitutional  discrini* 
ination  between  persona  or  classes/^  though  graduates  of  designateJ 


720;  State  v.  Mother,  78  Iowa,,  321,  43 
K.  W.  202;  Miefferi  v.  State  M.  of  Med^ 
if^l  Rei^Htraiimt,  66  Kati,  710,  72  Pne. 
241;  Sitit0  T.  Knowlea,  m  Md,  540,  i9 
L.  E,  A,  695,  45  AtL  877  j  State  v.  Phip- 
jn'fi,  70  Miclu  0,  14  Am.  St.  Rep.  470, 
$7  N.  W,  SmiHtate  v.  Hiate  Medical  Eo^ 
mmkinin§  Board^  32  Mbn.  324,  50  An). 
"Bfsp.  576,  20  N.  W.  238;Crai^  y.  Medical 
Bmaminm-s^  12  MonL  203,  29  Pac.  632; 
£faf«  r.  Gravett,  65  Ohio  St,  280,  65 
L.  R  A,  791,  87  Am.  St.  R*p.  606.  62 
N*  H  325 ;  8iate  ex  ret.  Hifffca  Medieal 
€^Ucp€  y,  Caltman^  fi4  Oliio  St.  377,  60 
K.  K  508;  Com,  v.  Finn.  11  Pa.  Super. 
Ct,  6^;  State  Bd.  ©f  Health  v,  Roy,  22 
E,  h  638,  48  AtL  802;  Pefiple  V.  Haa- 
brtm^fk,  U  UUh,  291,  39  Pac.  918;  State 
mm  rtL  Kellogg  t.  Current,  111  Wis.  431, 
M  L.  R,  A.  252,  87  N.  W.  661 ;  Dent  v, 
Weil  Virginia  120  U.  S,  114,  $2  L.  ed, 
823,  9  Sup.  Ct.  Rep.  231. 

A  tmiforin  rule  and  a  uniform  proce^^B 
for  ftScertaining  and  determining  qUJili- 
fic»tioTij  of  persons  seeking-  HceriE^  to 
priijetist^  medicine,  operating  ecjuallj  on 
aU  persons,  and  affording  aU  ttie  right 
ta  ^tat^liah  their  <|uali fictitious  hefore 
tfa«  board,  i»  due  proee^is  of  law.  People 
▼,  H*i*&roiM?t,  U  tJt*h,  291.  39  Pac.  918. 

'  And  m  statute  empowering  a  board  of 
examiners  to  grant  permita  to  practise 
deutisirj  is  not  unconstitutional  as  fail* 
i^  to  afford  due  pro<ws»  of  law  because 
it  does  not  provide  for  the  riff  lit  of  ap- 
wml  from  the  decisiona  of  tlie  board. 
Fmfn^r  t.  Staie,  161  Ind.  247.  51  N.  E. 
MO. 

In  Biti0r  w,  Rodger*,  8  Pa.  Co.  Ct.  461, 
htme^tftf  it  was  held  that  a  ftUituie  re- 
tniMtifs  veterinary  Burgeont^  to  raster 

I  tkeiT  dipioiiia#  within  six  months  after 
liie  ^psasage   of   the   act,   making   it   a 
Rnor  to  use  the  tjtle  of  veteri- 
EWf  nargeon  without  doing  sOp  eon  tain - 
ifig  no  taving  e  1b use  with  refer onop  to 


L.  R  A.  411.  46  Atl.  326  J  State  v.  CaU, 
121  N.  a  643,  28  S.  E.  517;  Vom.  ** 
Finn,  11  Pa.  Super.  Ct.  620;  Com.  w. 
Wilson,  IS  Pa.  Co.  Ct.  621 ;  State  Bd,  &r 
iiealth  V.  Rotf,  22  R.  I.  638,  48  AtL  802. 

^,Sfa4e  V.  Morrill,  7  Ohio  S,  k  C.  P, 
Dec.  52;  KowertBtrot  v.  State,  6  Ohio  S. 
&  C,  P.  Dec.  467 ;  AllopathiG  Medicai  Em- 
aminer»  v.  Fowler,  50  La.  Ann.  1358.  24 
So.  809;  People  v.  Moorman,  86  Mich- 
433,  49  N,  W.  263;  State  T.  Chapman, 
69  N.  J.  L.  464,  55  Atl.  04;  Dent  v.  West 
Virginia,  129  U.  S.  114.  32  L.  ed.  623, 
9  Sup.  Ct.  Rep.  23  L 

"J?(offf  V.  MorriU,  7  Ohio  S.  4  C.  R 
Dec.  52 ;  State  em  reL  Rygea  Medical  Col- 
lege V.  Coleman,  64  Ohio  St  377,  65 
L.  R.  A.  105,  60  N.  E.  668;  Kowenstrot  v. 
State,  6  Ohio  S*  k  C.  P.  Dec.  467; 
Regents  of  Univereiiy  v.  Williams^  9  GiH 
&  J.  Z%^,  31  Am.  Dec.  72;  Hawker  v. 
^ew  York,  170  U,  S.  198,  42  L,  ed.  1007, 
18  Sup.  Ct.  Rep.  673. 

A  statute  incorporating  a  medical  so- 
eiety  with  such  powers  and  privilegeit 
as  pertain  to  other  like  corporations  is 
not  a  contract  with  the  society  and  its 
regular  licensees  to  permit  them  to  prae- 
tise  medicine  and  surgery  in  the  state, 
which  would  b©  impaired  by  the  suhse- 
ouent  enactment  of  a  statute  requiring 
different  quali  Mentions.  State  v.  Bohe- 
mier,  96  Me.  267,  52  Atl.  643. 

^State  T.  Creditor,  44  Kan,  565,  21 
Am.  St.  Rep.  306,  24  Pac.  346;  State  v. 
Wilcoiio,  U  Kan.  789,  68  Pac.  634; 
Qoihard  v.  People  (Colo.)  74  Pac,  800; 
Re  Inman  (Idaho)  69  Pac.  120;  Z?rt»- 
tsoll  y.  Com.  93  Ky,  393,  20  B.  W.  431; 
State  V.  Knou^iea,  00  Md.  646»  49  L.  R.  A. 
695,  46  AtL  877;  Bemtt  v.  Charier,  16 
Pick.  353;  State  v.  Bathai^y,  115  Mo. 
36,  21  S.  W.  1081 ;  State  V.  Randolph,  23 
On  74,  17  L,  R.  A.  470,  37  Am.  St.  Hep. 
666,  31  Pac,  201 1  Com,  v.  Finn,  11  P«. 
Super.  Ct.  620;  Com.  v.  Wihon.  10  Pa. 
Co.  Ct  521;   He  Camphell,  107  Pa.  581, 


those  liaving' no  diplomas,   is  contrary   47  AtL  860;  foa?  v.  Territory,  2  Wash 


to  the  conatitutional  provision  that  no 
ope  i^hjiU  lie  deprived  of  his  property  un- 
less  by  judgment  of  hJa  peers  or  the  law 
I  «f  the  land, 

"^lel^T  V.  Carmi,  4  Wash.  426.  30  Pae. 
\l29i   H^holl^  V    state,   90   Md.   729,   50 
You  m.  Med.  Jub.— 26. 


Terr.  297,  6  Pac.  603.  And  see  noiPthll 
V.  MeBride,  92  Tejt.  239,  47  S.  VV.  524 ; 
Keriedt^  v.  SchttU^,  6  Tex,  Civ.  App,  4tlZ. 
26  S.  W,  667. 

A  statute  allowing  ilentfil  students  to 
practise  during  the  period  of  their  en- 
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classes  of  medical  schools  are  exempted  and  nongraduates  incIudcMl;** 
and  though  commissioned  surgeons  of  the  United  Statas  Array  mi 
Navy^  and  surgeons  of  the  marine  hospital  are  exempted;^*  and 
though  phjaiciana  or  aurgeons  in  actual  consultation  is^ho  are  called  i 
for  that  purpose  from  other  states  are  exempted  ;*'  and  the  same  ruk 
applies  to  exemption  of  persons  practising  under  the  supemsioo 
of  a  licensed  medical  preceptor,^*  and  to  exemption  of  persons  who  * 
have  practised  in  the  state  for  a  specified  period,**  Nor  are  such 
provisions  ex  post  facio  laws/®  or  an  illegal  attempt  to  confer  ju-l 


k 


rotlmcnt  in  &  dental  coTleiife  and  attend- 
ance therein  tloei  not  unlawfully  dis* 
criminate  between  denta.1  Btudenta.  State 
V.  Vanderslui^,  42  Minn.  120,  6  L,  R,  A. 
119,  43  N.  W.  7S0. 

And  a  charter  authorizing  a  town  to 
Hcense*  regit  late,  and  prohibit  selling  io^ 
toxfi eating  liquor,  warrants  an  ordinntic^ 
making  it  unlawful  for  a  pbyBician  to 
give  a  pre»cTipt(on  to  a  well  person,  or 
any  person  apparently  well,  to  enable 
him  to  get  liquor  to  be  used  as  a  bey- 
^age;  and  such  an  ordinance  is  not  un- 
reaaonable  or  oppressaive,  and  does  not 
diBcriniinat^  against  the  medical  pro 
fession,  Carthage  v.  Buokner^  4  111. 
App.  31 7> 

^Crai(f  y.  Medical  Estaminer^,  12 
Mont.  203,  20  Pae.  532;  State  v. 
Knou>lea,  90  Md.  646.  49  L.  R.  A.  695, 
40  Atl,  877;  State  em  ret  Kellogg  v. 
CurrenB,  111  Wis.  431,  56  L.  R.  A,  252, 
87N.  W,  56L 

And  a  statute  requiring  a  diploma 
from  a  dental  college,  in  order  to  be 
eligible  for  examination  for  license  as 
a  dentist,  with  discretion  in  the  board 
of  examiners  to  dispenae  with  it  where 
the  applicant  has  prattifled  for  ten 
year^,  is  not  an  unconstitutional  dis- 
crimination between  persons  or  elasseij 
though  some  may  not  be  pecuniarily 
able  to  attend  a  dental  college.  SiQie 
T.  VanderBluis,  42  Minn.  129,  6  L.  R.  A. 
119,  43  N,  W.  789. 

''SchoUe  V.  gt^te,  90  Md.  729.  50 
L.  R.  A.  411,  46  AtL  326. 

'^Ibid;  State  v.  Van  Doran,  109  N.  C. 
864,  14  S.  E.  32. 

And  a  proviso  in  a  statute  that  it 
shall  not  apply  to  mid  wives  is  gtiverned 
by  the  same  rule.  State  v.  Van  JOoran, 
109  N,  C.  864,  14  a  E.  32- 

And  a  statute  requiring  a  license  of 
all  who  announce  to  the  publie  their 
readiness  to  heal»  cure,  or  relieve  those 
suffer  J  rif:  from  diften**e,  is  not  void  on 
the  ground  that  the  classification  la  un- 


just and  arbitrary  because  it  eiemittt 
duljf  licensed  physicians  of  other  «tit^ 
whose  praeti<?e  extends  into  thv  tuu-, 
opticians,  and  nurses*  FartrJt  v.  i^fur^ 
159  Ind.  211,  59  L,  a  A.  190,  6i.  K.  K. 
862. 

*'SoholU  T.  gtate,  ftO  Md.  729,  m 
L.IL  A.  411,46  Atl.  326. 

And  an  act  regulating  the  practioe  of 
medicine  is  not  invalid  aa  ill«^Uj  dif^ 
criminating  against  or  in  favor  of  any 
class  of  physicians  because  it  i^ntaint 
a  provision  that  nothing  therein  alimli 
be  con  a  trued  as  interfering  with  any 
religious  beliefs  in  the  treatment  m 
diseases.  Htate  ▼*  Witoom^  U  Kaa.  7ii, 
68  Pae,  034. 

*E^  parte  %inn«v,  10  Nev,  323;  Wit- 
Hams  v.  People,  121  111  84,  II  N.  K- 
881. 

''State  v.   rre^ilor,   44   Kan,  668.  ft 
Am.   St.   Rep.   306,  24   Pac  346  j  Stm 
em  rel  Walker  v.  Gre^,  112  Ind,  471, 
14    N.   E.   352  J    Eastman   v,   Jfffot*,    (Of 
Ind.   281.   58   Am.   Rep.   400.    10  N.  R 
97;    Craig    v,    Medimt    ExaminerM,   It 
Mont.  21U  29  Pac.  632;  £j?  pnrle  8fi»' 
ney,  10  Nev.  325;  State  t,  Chaprnf^m,  t0 
K  J.  L.  404,  65  All.  M%  Btate  v.  Oft* 
nwin,  6  Ohio  S.  &  C,  P.  Dec.  265;  Fr^^ 
V.  State,  67  Ohio  SL  K  47  K.  E.  mU 
State  B9  rel.  Hygea  Medicfil  College  ?. 
Cofeman,  64  Ohio  St.  377,  55  L.  R,  A 
105,   60  N.  E,   66g;    0ow.    t.  Toflor.  t 
Kulp,  364-  State  V.  Carey,  4  Wa^V  430, 
30  Pac.  729;  Fo^  ▼,  Terrilory,  t  W*^ 
Terr.  2I>7,  6  Pac,  603 ;   Bawker  t.  St* 
York,  170  U.  S,  189,  42  L,  ed.  1002.  IS 
Sup.  Ct.  Rep,  573* 

In  Com.  V.  Wd^aon  iPa.)  3  rum.  L 
Mag.  726,  however,  it  was  brM  lint  » 
statute  making  it  unlawful  anr!  pan 
ialiable  to  practise  denti^ry  withoii'  * 
diploma,  not  applying  to  pcrwtt"  ^^*' 
had  been  engaj^t^  in  the  oontmntiu, 
practise  of  dentistry  in  the  «tttr  fm 
three  years  or  over  at  the  timr  *>f  ^r 
prior  to  the  act^  is  unconatitutioual  *itii 
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dacial  power  belonging  exclusive! j  to  the  coiirtjg  upon  an  adrainistra- 
tiv©  botlj,^^  or  a  prohibitea  grant  of  special  or  exclusive  privileges  ;^^ 
Bur  are  they  prohibited  Bpecial  laws.^®  And  an  exemption  from  the 
provisions  of  such  a  regulation,  of  persons  practising  at  tlie  time  of 
itm  adoption^  does  not  violate  constitutional  provisions  as  to  equal 
privileges  and  inmumities.*'*  A  statute  regiilating  the  practice  of 
medicine,  surgery,  and  dentistry,  which  excepts  from  its  provi- 
sions persons  who  have  practised  for  a  certain  time,  and  also  non- 
residents of  tlie  state  called  into  it  for  consultation,  however,  has 
been  held  to  be  unconstitutional,  as  discriminating  between  persons 
engaged  in  the  same  business,  and  against  citizens  of  the  state  in  favor 
of  citizens  of  other  states.^*     And  on©  which  discriminates  between 

reference  to  persons  praetiBing  at  the  N.  E.  023,    And  iie*'  Statv  ?,  Wilctw,  64 

date  of    iU   pass4ige,   a,6   Wing   ea  po9t  Kan.  7S9,  SB  Puc.  634. 
fccim     in     making    an    act    punbhabk        Nor  la  a  fltatute  re^ulnting  tbe  prath 

«:feieh  was  innocent  when  done,  tiee   of  <Ientifltry»  and   providing   for   a 

^Franee  v.   fliale,   67   Ohio  St   1,  47  penalty  for  practising  dentjatry  without 

N.  E.  1041 J  ^^  inman   {Idiiho)   fl9  Pac.  a  license,  entitled  *'An  Act  to  Rogulate 

120;  WifJtirtJ  v.  State,  113  Ind.  514.  16  the    Practice   of   mntiiitry."     Slate  m 

K.  E,  192;  State  v.  Hathaway,  116  Mo.  ret.    Smith    v.    Detital    E^aminern,    31 

3«,  21  S.  W,  lOSl ;  State  Hd.  of  Health  Wafih.  402»  72  Pac.  IIO^  Morri§  v,  State^ 

r.  Boif.  22  R  I*  638,  48  Atl  802;  People  U7  Ga,  U  43  8.  E.  308. 
T,  HaMhrouek,  11  Ut*h,  293,  39  Pac.  91S.        And  a  title,  "An  Act  Regulating  the 

^WiUmme  t.   People,  121   111.  84*   11  Practice  of  Mfdicine,  Surgery,  ant!  Ob- 

K*   E.  8S1  ;    Ferner  v*   Btaie^    IBl    Ind,  Hl<>trics,"  properly  covers  a  definition  of 

247*  61  H.  E.  360;  BtaU  e*  rel.  Walker  the  practice  of  medicine,  and  the  deaig- 

r,  Grten,  112  Ind.  402,  U  N,  B,  352;  nation  of  those  who  must  ohtain  a  li^ 

8i^t§  V,  Bair,  112  lowa^  406,  51  L*  R*  A.  cenae  before  engaging  in  nuch  practice. 

ITU,  S4  N.  W.  632;  Imva  Edeciic  Med*  Park4i  v.  State,  159  Ind.  211,  59  L.  R.  A. 

imi  CoiUge  Am&*  v.  Sehrader^  87  Iowa,  100,  04  N.  E.  fl02. 

€S9,  20  U  R,  A.  365.  65  N.  W.  24;   Re        ''State  v,   Crefiitor,  44   Kan.   606,  21 

CmmpbeU,    197    Pa.    581,    47    Atl    800;  Am.  St  Rep.  306,  24  Pac.  340;  gtate  v, 

0$ai€  r,  Carey,  4   WaAh.   424,   30   Pac.  Oall,  121  N.  a  043,  28  S.  E.  517;  State 

72f*  V.   Van  JDoran,  109  N.  C.  804,  14  8,  E, 

^Atlopftthi^    Medical     Ewfiminera    v.  32. 
i^omttr,  60   I^.  Ann,   1358,  24  So.  809;         ^'Stfiie  T.  Binman,  OS  N.  H.   103,  23 

£m  fMjrIc  FroAer,  64  Cal.  94;  WilHn*  v.  Am.  St.  Rep.  22,  18  Atl.   104;  State  v. 

BUU.  113  Ind.  516,  10  N.  E.  192;  Iowa  PeTinayer,  65  N.  H.  113,  6  L.  R.  A.  70n, 

Beieetie     Medityal      College     Aseo.     t.  18  Atl.  878.    Contra,  Slate  v.  BohemieTj 

S^rudm^,  87  Iowa,  659,  20  L.  R.  A.  355,  90  Me.  257,  52  Atl  643. 
BB  N.  W,  24;  H^  CampbeU,  197  Pa.  581,        But  a  attitiit*  giving  a  board  of  med- 

47  Atl,  800.  Jcal  examinem  fmwer  lo  license  without 

And    an    act   entitled    "An    Act    Ile^-  ex  nm  in  at  ion    person  s    who   have    paHaeil 

tilaiing  the  Practice  of  MMicine,"  pro-  an    equally    strict   examination    m    an- 

vlding  for  the  imposition  of  a  license  on  other  ^Ute   does   not  unjuRtly   diacrim- 

any  itjneriint  vendor  of  any  drug,  nos-  inatc    b(<twct*n    persons    holding    eertiO- 

trtim.   etc.,   intendeil   for  the  treatment  en  tea    from    the    examining    hoards    of 

ol   diiraae   or   injury,   and   providing  a  other   ftnte^,   bj   subjecting  one   to   an 

penalty     for     *plUng     without     paying  examination,     and     admitting    anothi'i 

ihr   ta«,   is   not   in   contravention   of   a  without  it^  the  intent  of  the  act  being 

ronstitutional     provi^inn    that    no    act  to  ndmit  no  one  to  practise  who  haa  not 

should   enihrace  more  than  one  auhj*^t  pit?*sed    such    an    examination    as    la   r«* 

and    thrtt    should    l»e    expressed    in    the  ijuin^il  of  the  re^kdentfl  of  the  »tate.     Sm 

title.    rr*>ple  wif  of  Stair  Bd.  of  Henlth  parte  Qerina  (Cal.J  77  Pac.  166. 
f,  Btm  M&uniaim  Joe,  129  III.  370,  Zl 
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persoios  who  have  practised  for  the  designated  period  immediately 
preceding  its  enactment,  and  others  who  have  practised  the  required 
period,  hut  at  other  times,  is  un  constitution  a  L^^ 

436,  Preference  hetweezi  ichools. — ^The  general  power  of  the  state 
to  require  that  only  persona  skilled  in  the  healing  of  diaeaaes  sbill 
hold  themselves  out  to  the  puhlic  as  physicians  or  surgeoaa  cannot 
be  used  to  build  up  any  particular  school  of  medicine;  it  is  da^gtied 
to  permit  only  those  qualified  by  education  and  good  moral  ch&radar 
to  engage  in  the  profession.**  And  a  medical  board  cannot  detormiae 
what  school  or  system  of  medicine  in  its  theories  and  practices  is 
right;  it  can  only  determine  whether  the  applicant  possesses  the  sUt- 
utory  qualifications  to  practise  in  accordance  wiUi  the  reoogiujsed 
theories  of  a  particular  school  or  system,**  And  a  statute  diacrim- 
inatiog  against  practitioners  of  osteopathy,  or  of  other  similar  schools 
of  practice^  by  requiring  a  longer  terra  of  study  as  a  condition  of  their 
obtaining  certificates  permitting  them  to  prescribe  drugs  or  perform 
surgery  than  is  required  of  those  contemplating  the  regular  practice  as 
a  condition  of  their  obtaining  unlimited  certificates  for  the  practice 
of  medicine  and  surgery^  is,  as  to  such  discriminatioBj  void,  and  com* 
pliance  therewith  cannot  be  exacted  of  those  who  practise  oeleop^ 
athy.**  Authority  to  refuse  certificates  to  graduates  of  medieil 
schools  not  in  good  standing,  however,  does  not  extend  special  prid* 
leges  or  immunities  to  other  schools  that  are  determined  to  be  in  gtwd 
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'*Em  parte  Bpinnm^,  10  Nev.  32^^. 

Anil  a  etatutory  provision  jnaking  it 
unlBwful  t^  practiaa  denMxj  witliout 
a  diploma,  not  applying  to  pcrM>n«  ^^n- 
gagged  in  the  continuous  practice  of  den- 
tiatTj  in  the  state  for  three  years  or 
over  at  the  time  of  or  prior  to  the  act, 
is  unconstitntionAl  as  to  a  person  prae- 
tiling  at  the  time  of  its  passage,  though 
for  a  less  period  than  three  years,  as 
depriving  him  of  his  property  without 
due  procpsft  of  law.  Com.  v»  Wasson 
(PbO  3  Crini.  L.  Mag.  726. 

An  act  to  regulate  the  praetiee  o^ 
medicine  is  not  unconstitutional  on  the 
groond  that  it  make^  no  apedflo  dis- 
position of  tlie  feew  collected  from  the 
applicants,  where  the  power  is  con* 
f erred  by  necessary  ini plication  to  de- 
vote the  fees  to  the  payment  of  necea- 
sary  exiien^e«*.  People  v.  Hashrouck,  11 
Utah.  29L  3ft  Pac.  918. 

"«€rc?  IVo  V.  State,  36  Neb.  241,  54 
N.  W.  513. 

The  relntive  merits  of  the  different 
spin  hi  I N  of  nn*uljcihe  iniiy  l>ecome  a  siih- 
j^'cl  of  iiuiuiry,  when  the  skill  or  ahjl- 


ity  of  a  practitioner  in  m  glfen  &m  ii 
to  be  passed  upon  a«  a  matter  of  fietj 
but  the  law  does  not  and  cannot  lupplf 
any  positive  mle«  for  the  iDt«r|iretatJQi 
of  meditml  scienoe.  Cotm*  ▼.  M^rtUitk, 
4  E.  D.  Smith,  1. 

And  where,  under  «  contract,  «  fn- 
son  ia  lo  select  a  phjaicjaa,  all  b^  i> 
required  to  do  ii»  to  appoint  a  {xrvq 
who  makes  it  hm  busings  to  pneti» 
phytic;  and  it  is  wholly  immalrrial  t^ 
what  school  of  medicine  the  p*r«n  i>a 
sflected  belongs,  or  whether  h$  M»f> 
to  any.     [bid. 

R.  A.  430,  40  AtL  753. 

Authority  vested  in  &  mi'ditail  t^ 
ciety  to  issue  diplomas  to  phyMriiiw 
and  surgeons  refeta  to  all  mh^  ym- 
tiae  and  are  reec^iied  aa  pracljtiuDi7&< 
and  cflnnot  be  limited  to  one  Bchoal  *>f 
practitioners  in  preferetiee  to  anotbrt. 
lloynor  v.  Btate,  62  VVia,  2S».  22  N.  W 
4S0. 

*Slff#<r  V,   Qmt^n,   65  Ohio  !^t.  - 
55  L.  R.  A.  71+1,  87  Awu  St*  ft^.  m, 
62  N.  E.  325- 
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standing,**  And  constitutional  provisions  prohibiting  preference  be^ 
tm-een  different  ©cbools  of  medicine  with  reference  to  license  to  prac- 
tise medicine  cannot  be  construed  as  intended  to  oontrol  legialation 
in  ibe  entirely  different  matter  of  prescribing  the  qualifications  of 
imembers  of  boards  of  medical  eiiaminers*^^  And  a  statute  providing 
tliat  the  board  of  medical  examiners  must  be  graduates  of  medical 
i&chcKjIs  recognized  by  a  particular  association  is  not  affected  by  such 
pro%isions,  though  that  association  is  composed  entirely  of  adherents 
of  on©  particular  school,^*  or  though  a  different  number  of  members 
is  taken  from  the  different  schools.^*  And  it  has  been  held  that  re- 
quiring a  magnetic  healer  to  procure  a  license  before  engaging  in 
the  healing  art  does  not  deprive  him  of  his  liberty  or  property  with- 
out  due  process  of  law,  or  deny  him  the  equal  protection  of  the  law; 
aad  that  permitting  the  licensing  of  osteopathistd^  while  excluding 
mental  healing,  is  not  an  unlawful  discrimination  which  will  render 
the  statute  providing  for  it  void/** 

XL    AdMISBIOF  to  F&4C7TISZ, 

487.  Methods  of  ascertaining  fitness. — The  metiiods  of  ascertaining 
fitness  of  persons  desiring  to  practise  medicine,  surgery,  or  dentist- 
ry, are  various.  It  is  the  right  of  the  legislative  department  of  the 
government  to  select  the  agency  by  which  the  fitness  of  applicants  for 
permission  to  practise  is  to  be  ascertained/*  Among  the  prevailing 
methods  are  provisions  for  the  creation  of  state  and  county  medical 
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Eei^eiie  Medieal  College  Asso, 
▼.  SekFAder,  SI  Iow&«  f^&%  20  L.  IL  A. 
355,  55  N.  W.  24. 

^D&wd€ll  w.  McBride,  02  T«it.  23&,  47 
8t  W*  524,  AJBrmmg  IS  Tex.  Ci?.  App. 
S45,  15  S.  W.  397 ;  Iowa  Belei^ii4j  Med- 
4mi  f^oU0§€  4##o.  T*  Schradrr,  87  Iowa, 
§m»  20  L.  B.  A.  355.  55  N.  VV\  24, 

A  statute  creating  a  board  of  m<NJie&l 
«gcaiiiii]«n  to  be  eompoaed  of  phjHieian9 
reoooimeiideil  for  appointment  from  IhU 
te  be  famished  by  particular  socl^ti^ 
ft  net  op«ii  to  attttck  as  diBcrimitiating 
in  fa*or  of  particuUr  «chools  of  me^Ii- 
cine,  ftinoe  mo  ccrti«titutioiial  right  ii 
given  to  pArtictikr  incH vidua L<i  >ntar- 
taining  peculiar  t:]i<:!oric»  of  medicine  to 
ffruup  tliemselres  to^ther^  and  call 
IbcRuelvM  a  special  school  under  a  se- 
Itrt^d  nama.  and  iml^t  that  thejr  h^ 
rtcrjjTfibed  And  dealt  with  as  *eieh.  Ah 
iopalkir  Mediral  Era  miner »  v.  Foicler, 
m  U,  Arm.  I3r»8,  24  Six  809. 

^K«nfdy  r.  gchulUf  6  Tei.  Civ.  App. 


481,  26  B.  W.  657;  Em  parte  U^no 
(Cal.)  77  Pae.  imi  Browm  ?.  FmptB, 
U  Colo.  109,  17  Pac.  104. 

Terner  v.  State,  16!  Ind,  247.  51  N. 
£.  300;  Em  parte  Oerino  (QiL)  77  Pae. 
1 60. 

No  right  iR  given  to  violnte  the  crim- 
inal laws  of  the  atate  b^  practiHin^  med- 
icine without  a  liceniiej  by  the  fact  that 
a  board  of  eicaminers  as  organized  dis- 
criminates in  favor  of  the  regular  proc- 
titionera,  and  agatnat  all  other  elastics. 
Brafjg  v.  State,  134  AJa,  165,  6§  L.  R. 
A.  926,  Z2  So.  767. 

-I'ttrJtff  V.  State,  150  Ind.  2U,  59  L. 
R.  A.  190,  64  N   E.  802. 

^^Allopathio  Medical  Esmminere  r. 
Fowler,  50  La,  Ann,  1358.  24  So.  800; 
Overehiner  v.  ^tate,  ISO  Ind.  187,  61  L. 
R.  A.  748,  83  Am.  St.  Rep.  187,  50  M,  K 
4fiJ*j  Wilkine  v.  State,  113  Ind.  514,  16 
N.  K  ni2;  SU9te  v.  FlMerher,  41  Minn. 
mi.  42  N.  W.  mm-.  Kon^ensiroi  v\  Sffite, 
n  Ohio.  S.  is.  a  p.  Dec  457  j  Lo^fan  f. 
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societies  to  comprise  the  whole  profesaioQ^  leaving  the  question  of 
membership  and  fitness  within  proper  restrictians  to  the  societies 
themselves;^*  and  provisions  for  the  granting  of  licenses  to  grad- 
uates of,  or  holders  of  diplomas  from,  mcdic-al  schools  or  colleges  of 
satisfactory  reputability  with  reference  to  their  requirements,  to  be 
ascertained  by  a  properlj  constituted  board  of  examiners  ;**  and  pro- 
visions for  boards  of  medical  examiners  for  the  examination  of  ap- 
plicants to  ascertain  their  qualifications/*  And  on  this  subject  it 
is  within  the  power  of  the  legislature  to  confer  authority  on  corpo- 
rations or  medical  associations  to  select  members  of  the  board  of  ex- 
aminers;** and  each  school  of  medicine  need  not  be  represented  in  a 
.state  board  bj  equal  numbers,*®  Though  the  method  provided  by  the 
legislature  for  the  appointment  of  members  of  the  board  is  invalid, 
hov^ever,  the  other  provisions  of  law  with  reference  to  the  practice 
of  medicine  would  remain  unaffected.*' 

438,  Powers  of  boards  of  examiners  generally. — Where  the  le^sk- 
ture  has  prescribed  the  conditions  preeedentj  upon  the  fulfilment  of 
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8tat€,  5  Tex.   App.   306.     And   eee  Em 

parte  aerijw   (CrU)   77  Pac,  166. 

A  statute  forbitlding  pet-sona  to  p^ac^ 
tUe  medicine  when  not  duly  Itcenaed  by 
the  state  board  of  healtfi  Is  not  void  ai» 
prohibitive  in  ita  scope,  hut  in  regulative 
only.  Little  v.  State,  60  Neb,  741>,  &1 
L.  R.  A.  717,  84  N.  W,  248. 

But  Ihe  offioet  of  a  board  of  medical 
cenBOrstt  authorized  and  required  to  de- 
cide on  the  qualiflcfitionB  of  appilcaitU 
for  license  to  practise  medicine,  ap- 
pointed to  hold  during  good  behavior, 
are  vacated  by  subsequent  enactment  of 
a  constitutional  provi»ion  declarinpf  that 
no  pemon  fthan  be  appointed  or  elected 
to  ofRce  for  life,  or  during  good  be- 
havior, but  the  tenure  of  all  omces  ihall 
be  for  a  limited  time.  Brgant  v.  State, 
1  How.   (Misfl.)    35L 

*»See  infra,  |  430. 

*See  infra,  §  440. 

*See  infra,  |  441. 

Under  the  Alabama  statute  there  are 
two  organizations  or  sys^temfl  imder 
which  physicians  may  oiitiiin  authority 
to  pnictiae  their  profesuion.  One  sys^ 
tern  ifl  by  license  from  a  medical  board 
estahlished  by  the  court  of  county  com- 
rtiisMonera  of  the  county  in  which  the 
applicant  proposes  to  practise.  Under 
that  systf^m  a  regular  graduate  of  a 
medical  college  in  the  United  States, 
having  a  diploma  and  having-  it  prop- 
erly rpeorded,  is  otitiHe4  to  practise  in 
a  county  having  only  a  medicjil   board 


Cfltahliahed  by  the  county  comrtiisnioticr^, 
and  having  no  board  of  medical  eiamin- 
era.  The  other  avfitem  is  by  lioen»e  or 
oertiicatc  of  qualification  from  a  boaH 
of  examiners  organ iised  in  accordance 
with  the  constitution  of  the  nu-dical  as- 
snoiation  of  ihe  Mate  and  tn  alTlliatioti 
With  it  Brooke  v.  Btate,  89  Ala,  122, 
6  So.  902, 

•*Ot?eraAiiier  v.  Htate,  168  Ind.  187,  51 
L.  R.  A.  748,  B3  Am,  St,  Rep,  187.  59  % 
E.  468;  Wilkin9  v.  Simle,  113  Ind.  5N. 
16  N.  K  192;  BchoUe  v.  Btate,  90  Md. 
72@.  60  L,  R.  A.  411,  46  Atl.  326. 

The  appointitient  of  medical  boards  b^ 
incorporated  medical  jckdeties  und^r 
statutory  authority  doea  not  violate  a 
constitutional  provision  for  the  nomina- 
tion of  ollicers  by  the  governor,  unless 
a  difTerent  mode  of  appointment  is  prp- 
scribed  bv  the  law  creating  the  olBce. 
SchoUe  v'  State,  90  Md.  729,  60  L.  R.  A 
411,  46  Atl.  326. 

But  the  legislature  cannot  delegate  to 
a  board  of  medical  examiners  the  powtT 
of  d eel  11  ring  by  ru!e$  and  regulatiani 
what  shall  constitute  tin  prof  ess  iefiAt 
conduct,  and  thus,  by  its  own  act,  in- 
dependent of  the  legislature,  esUbliith  a 
crime,  that  not  being  within  the  police 
power,  under  which  such  provii^ions  art 
enncted.  Es!  parte  AfeNuftit,  77  CaL  Hit 
11  Am,  St  Rep,  257,  10  Pne.  237- 

*^Broim  V,  People,  11  Colo.  109,  17 
Pac.  101. 

"£ir  parte  Qerina  (Cal.)  77  PkCv  16«. 
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rhich  oue  may  begin  and  continue  the  practice  of  medicine,  surgery, 
etc,  and  established  a  board  of  examiners  for  the  purpose  of  ascer- 
taining fitness,  it  is  ita  province^  as  &  pneral  rule,  in  the  first  in- 
staaee,  to  declare  whether  such  conditions  have  been  ob^i?rved/*  And 
its  determination  is  final,  subject  only  to  revision  by  the  courts  for 
errors  and  abuses,^'  But  a  board  of  examiners,  or  other  board  au- 
thorized to  pass  upon  the  qualifications  of  applieanta  for  license  to 
practise  medicine,  etc,,  can  exercise  such  powers  only  as  are  conferred 
hj  statutory  authority,**^  And  whore  discretion  is  vested  in  the 
lioftrd,  it  cannot  be  exercised  arbitrarily  for  malevolent  or  selfish 
ends,**  and  it  cannot  be  delegated  to  an  organisation  beyond  the 
limits  of  the  state. '^^  Power  to  accept  or  reject  applications  for  li- 
cense to  practise  medicine,  however,  though  involving  the  exercise  of 
discretion,  is  not  a  judicial  power  witJiin  the  meaning  of  a  constitu- 
tional provision  requiring  constitutional  powers  to  be  conferred  upon 
jndicial  officers  only,**  And  that  a  board  of  medical  examiners  is 
not  properly  organized  is  no  protection  against  liability  for  prao- 
tiaing  medicine  without  a  license,  if  it  acted  de  facto;  and  its  certifi* 
cate  of  qualification  is  a  protection  from  prosecution  for  violating  the 
statutes  ;**  though  a  surrender  of  corporate  franchises  and  privileges, 
and  a  consequent  incapacity  to  aet^  may  be  inferred  from  an  in* 
tentional  omission  to  fill  vacancies,  and  elect  officers,  and  a  determina- 
tion to  divide  assets.** 

439.  Membership  in  medical  ioeieties. — The  statutes  of  some  of  the 
states  provide  for  the  organization  or  incorporation  of  medical  so- 
cieties auUiorized  to  determine  as  to  the  qualifications  and  fitness 
of  persons  desiring  to  practise  medicine,  surgery,  etc»^  and  to  admit 
to  membership  such  persona  as  are  found  to  be  duly  qualified,  and 


^£liiltf  em  reL  Si&ie  Medical  Bseamin- 
«r»  V.  Di»$riet  Court,  26  Mont  121,  6S 
P«e,  754. 

^Ihid;  WiUiamB  v.  Dental  Eaamin€r9, 
»3  TeniL  619.  27  S,  W.  1019. 

A  gntit  oi  Authority  to  m  henlth  de- 
pArim^nt,  requiring  it  to  permit  appli- 
«»ji.tA  to  register  aa  pbj'Hicians  on  satis* 
fsetory  proof  that  they  are  qualified  he- 
eoTdlng  to  law,  impoaes  a  duty  and  dis- 
cretion upon  the  dt'partitieut  which  can- 
not  be  interfered  with  by  the  eourt  im- 
l««a  abuM^d.  State  e^  ret.  Batdwin  v. 
PtmiwgQii,  8  Ohio  C.  C  40L 

Aiii!  where  a  board  of  modical  examin 
*ri  haa  refused  to  grant  a  Ucctiso,  the 
coiirta  have  no  power,  in  the  absenoe  of 
atalutory  autliority.  to  aHow  the  appU- 
cuii  to  practiae   medicine   pending  nia 


appeal  from  *«eh  refusal.  Slafff  em  reL 
State  Medical  FIscfaminera  v,  DUtriot 
OQurt,  26  Mont.  121,  63  Pac.  754. 

**State  €m  reL  Jckntiian  v.  Lutz,  IM 
Mo,  633.  3S  a  W,  323.  And  see  Statv 
em  rcf.  Mfonnier  v.  Board  a/  Fharmacff, 
110  La.  09,  34  So.  159. 

**8late  Dmital  EaeaminerM  v.  People, 
m  III.  App.  457;  State  V.  WilooiBt  M 
Kan.  789,  OB  Pac.  634. 

**llUnoiM  Dental  Emaminert  w.  Feoplt, 
123  111.  227,  13  N.  E.  201, 

"Eaetman  v,  State^  lOfi  l»d.  278»  5« 
Am.  Rep.  400,  10  N.  E.  »7. 

^'Brfitjff  V.  iftafw,  134  Ala,  166,  5$  L,  R 
A.  926.  Sy  So.  767. 

** United  Btatea  v.  Withams,  5  Cranch, 
C.  0,  62,  Fed,  Ou,  Na,  I6^7U. 
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to  issue  diplomas  or  certificates  to  them,  authorizing  tbem  to  prac- 
tise and  recover  compensation  therefor, "^^  Generally,  both  ft  itati 
society  and  county  societies  are  provided  for,  the  state  society  be- 
ing composed  of  delegates  from  tiie  county  societies,*^  And  e\'eij 
physician  and  surgeon  is  required  to  become  a  member  of  the  society 
of  his  county  within  a  limited  time,  or  forfeit  his  license. *•  Such 
societies  are  authorized  to  make  regulations  and  by-laws  for  their  gov- 
ernment and  control,^'  the  only  restriction  being  that  they  must  mt 
be  contrary  to  or  inconsistent  with  the  Constitution  or  laws  of  the 
state,  or  of  the  United  States,  and  that  those  of  the  county  aocieti^ 
shall  not  be  repugnant  to  those  of  the  state  societies."*  They  may 
make  rules  and  regulations  relative  to  the  admission  and  expulsion 
of  members  f^  and  a  fee  may  be  demanded  from  physicians  and  su^ 
geons  on  initiation  to  the  county  societies.**  And  they  may  refill  to 
admit  persons  whose  acts,  character,  or  qualifications  are  such  that 
they  would  not  be  entitled  to  retain  membership  after  admission;** 
but  those  are  the  only  grounds  warranting  a  refusal,  and  they  must 
be  affirmatively  established  to  justify  it**     The  object  of  such  so- 
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•Se#  TqwU  V,  Marrett,  3  Me.  22,  14 
Am,  Dec  20ft;  Sarriaon  v.  Jones,  SU 
Ala.  412;  People  em  ret.  Gray  v,  JfcdicJoi 
8oc.  24  Bftrb.  570 ;  People  e^  rel  Voven- 
try  V.  Mediml  Soc.  18  Wend,  539;  People 
em  rel.  Dunnel  w.  Medical  Soc.  3  Wend. 
426;  Fatrceti  v.  CAarlet,  13  Wend,  473; 
Kavnor  y,  Biate,  62  Wis.  289,  22  N,  W, 
430. 

"  See  People  em  rel  Dunnel  v.  Med- 
ic&l  8oc.  3  Wend,  426;  People  em  ret 
Coventry  v.  Medical  Soo.  18  Wend.  639, 

A  etatute  providing  that  each  of  the 
colleges  of  medicine  in  the  itate  may 
elect  a  delegate  to  represent  its  college 
in  the  medical  society  of  the  state  ap* 

filiei  only  to  those  inatitutioDa  which 
save  been  established  for  the  special 
purpose  of  advancing  the  icience  of  med- 
icine, and  does  not  apply  to  a  college  ea- 
tablij^hed  for  instruction  in  the  lan^ 
guagea^  liberal  arts,  and  sciences,  thougli 
it  has  a  medicJil  faculty.  People  ex  rsi, 
Cotientry  v.  Medical  Soe.  18  Wend.  539* 

** People  em  reL  Dunnel  v.  Medical  ifo& 
3  Wend.  42S. 

^Ibid;  People  em  rfL  Grwy  MedioaX 
Bog.  24  Barb.  570;  FtktotxH  ▼.  Chm^lee, 
13  Wend.  473. 

'^People  es!  rel  Dunnel  y.  Medical  So6. 
3  Wend.  426;  People  em  rel  Gray  ▼, 
Medical  Soe.  24  Burb.  570. 

*^  People  em  rel  Or  ay  v.  Medical  8oi}, 
24  Barb.  570;  Fawceti  v.  Chttrles,  13 
^\  end,  473. 


Where  a  miiverafty  was  entitled  to 
confer  dc^^es  in  surgery  and  medieiae» 
and  a  corporation  vraa  empowertd  to 
Hummon  all  persons  prmetising  ntrfier? 
and  examine  them,  and  adtmt  or  rei^et 
them,  andf  in  case  they  should  be  «cni* 
tumacjousT  to  impose  a  certain  poialtf 
on  them,  the  granting  by  tlii  uniTcraitj 
of  degrees  in  surgery  to  pertom  who 
practi^d  within  the  bounds  woold  not 
exempt  them  from  the  euperriBion  of  Ui« 
corporation;  and  thi>  power  giTpn  to  iU 
corporation  to  itnpo«e  a  penally  npOB 
the  contumacious  do«a  not  prevent  il 
from  proceeding  against  them  in  a  itmri 
of  law.  Univermty  of  Glasgow  T.  Pmml* 
(y  of  PhyHciane  d  Surgmm^^  7  CUrit  ft 
F.  95S. 

'^People  em  rel.  Dunnel  v.  Medimi  f«a 
3  Wend,  426, 

"fTiB  parte  Paine,  1  Hill,  6S5. 

*^Pe^ple  em  rel  BartUti  v.  M^iaU 
Soc.  32  N.  Y.  192. 

A  medical  society  cannot  refuie  nifiB- 
bership  to  a  duly  qualified  applieamt  lo- 
calise, at  an  antecedent  period  befbia 
his  application,  he  hud  not  observed  m^ 
tain  conTentional  regulations  adofiled 
for  the  government  of  the  society ,  by 
which  he  had  never  agreed  to  abide^  tm 
with  reference  to  vihicb  be  m$^  hififc 
been  iguoranL    Ibid,  ^ 
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eieties,  bowever^  is  the  diffusion  of  science  and  particularly  of  the 
knowledge  of  the  healing  art;  and  the  establishment  of  a  tariff  of 
prices  for  medical  services  is  not  a  legitimate  object  of  their  creation, 
and  is  an  interference  with  the  private  rights  of  their  members,  and 
is  invalid.®'^  And  such  societies  are  not  educational  associations 
within  the  meaning  of  an  exemption  of  such  associations  from  tax- 
ation, though  thej  maintain  public  medical  libraries  and  reading 
rooms.** 

440.  Diploma  from  medical  BchooL — A  common  provision  is  that 
graduates  of  medical  sclioijla  or  colleges  of  a  designated  class  shall  be 
entitled  on  presentation  of  ^eir  diplomas  to  license  to  practise  with- 
out examination.  When  a  right  to  a  license  or  exemption  from  exam- 
ination ia  conferred  on  graduates  of  certain  reputable  schoolsj  the 
question  of  reputabilitj  or  good  standing  is  not  one  of  law,  but  of 
fact,  for  the  board,  involving  investigatioDj  judgment,  and  discre- 
tion;*^ though  the  decision  must  be  based  upon  just  and  fair  princi- 
ples, and  not  on  personal  motives.**  What  is  a  reasonable  limit  to 
the  inquiry  is  a  judicial  question;**  and  the  decision  of  boards  of 
examiners  must  not  be  arbitrary,  but  must  be  based  on  inquiry  and 
fact  f^  the  test  question  being  whether  or  not  proper  medical  knowl- 
edge was  made  to  appear. "^^     But  wheUj  after  full  and  fair  examina- 


^People  ew  reL  Ora^  v.  Medical  Bqg^ 
U  Bsrb.  570. 

^People  ex  ret.  Medical  Boo.  T*  Jfeff* 
34  App.  Dir.  83,  53  N.  Y.  Supp.  1077, 

^People  ew  reL  Sheppard  T.  Illinois 
Dental  Esiaminerg,  110  IIU  180  j  Dental 
BitQm4ii0ra  v.  People,  123  111.  227,  13  N. 
E.  BUI;  /a«?a  Eclectio  Medical  College 
Amo.  t.  Schrader^  87  Iowa,  65ft,  20  L. 
E.  A.  356,  55  N.  W,  24;  8iate  cjs  ret. 
Mirchge$mier  v.  Board  of  Healthy  63  N. 
J.  L.  5U,  22  Atl.  226;  Btaie  cjr  rel.  Athj, 
Gen.  V.  The  Bygeia  Medical  Oolleget  60 
Ohia  St.  122,  fr4  N.  B.  80;  Barmore  v. 
State  Medieal  EaAminer9j  21  Or.  301,  2B 
Pac  8 ;  State  em  rel.  Coffeu  v.  Chitten- 
den, 112  Wis.  559,  as  N.  W.^587. 

An  &ct  (Treating  a  board  of  dental  ex- 
aminers, and  providing  that  an  appli- 
cant for  license  to  practiae  dentistry 
baling  his  daim  upon  a  diploma  from  & 
reputable  dental  college  ia  entitled  to  m 
license,  confers  upon  the  board  the  pow- 
er and  discretion  to  determine  in  case 
of  applicants  with  diplomas  whether 
they  come  within  the  provisions  of  the 
law,  and  whether  the  diplomaa  ten- 
dered by  them  eraana,te  from  a  repvita* 
ble  eoHege.  WilliafttH  v.  Dental  Exikm- 
Ut^ertf  03  Tenn.  619,  27  S.  W.  1019. 


^nUnois  Denial  Ea^mtnerM  v.  People, 
123  111.  227,  13  N.  E.  201. 

Such  a  decision  cannot  stand  when 
baaed  upon  rivalry  between  two  dental 
colleges  for  the  patronage  of  atudents, 
with  a  view  to  the  injury  of  the  one  and 
the  assistance  of  the  other.     Ibid. 

^State  e^  rel.  Coffey  v.  Chittenden^ 
112  Wis.  569,  88  K  W,  587. 

"/otfHi  EclecHe  Medioal  College  Asao. 
V  Schrader,  87  Iowa,  659,  20  L*  R.  A. 
355,  55  N.  W.  24. 

^^  See  Gage  v.  New  Eampehire  Med- 
ical Soc.  63  N.  H,  92,  5^  Am.  Rep.  492; 
Wright  v.  Lanckton,  1ft  Pick.  288. 

And  an  attendance  at  a  medical  col^ 
lege  for  one  day  only  daring  examina- 
tion, upon  which  the  person  attending 
received  a  diploma  therefrom,  does  not 
make  htm  a  graduate  in  medicine;  and 
the  regis*tration  of  hh  diploma  upon  an 
affidavit  showing  such  fact  ta  not  a  legal 
registration  which  would  entitle  him  to 
a  re-regifltratton  under  a  statute  provid- 
ing therefor,  upon  proof  that  he  wa* 
legally  registered  under  an  earlier  stat- 
ute. Metcalfe  v.  Michigan  Bd.  of  Reg- 
tsiration,  123  Mich.  061,  82  N.  W.  512. 

And  the  issue  of  a  diploma  by  a  school 
of  os^teopathy  to  a  person  who  had  not 
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tian,  thej  arrive  at  a  determination,  their  action  will  be  held  to  be 
legal,  though  the  court  might  have  arrived  at  a  different  conclusion,^* 
When  a  board  has  exercised  its  discretionj  however,  bj  adopting  a 
general  rule  as  to  ivhat  is  a  reputable  school  in  good  standing,  it 
cannot  then  refuse  to  act  in  accjordance  with  it;^^  and  where  the  stat- 
ute itself  defines  a  reputable  or  accredited  school,  the  only  questioa 
is  whether  or  not  the  school  under  consideration  falls  within  the  def- 
inition."^*   What  is  a  reputable  school  must  be  determined  from  the 
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attended  the  »chc>ol  it  ft  vio- 
lation of  a  gtatiite  providing  that  any 
peraon  having  a  dipk^nn  of  &ny  legally 
chartered  school  of  o&teopathy  who  shall 
have  been  in  personal  attendance  for  a 
designated  time  shall  be  authorized  to 
treat  disease  a  according  to  auch  ay  stent 
after  the  filing  of  the  diploma  for  rec- 
ord. State  e£  rcL  Crow  v.  Kational 
SchoQl  of  Osteopath}/,  76  Mo.  A  pp.  43y, 
But  a  statutory  proviaion  requiring 
three  re^lar  oouraes  of  lectures  In  somt* 
legally  incorporated  medical  college  or 
colleges  aa  a  prerequiait^  to  examination 
for  license  does  not  require  that  the 
three  entire  courses  shall  have  been 
taken  in  one  college.  And  the  fact  that 
a  atudent  attended  Iccturea  and  passed 
hia  examination  in  certain  bran^^hes  of 
medicine  belonging  to  the  first  year'a 
course  when  be  was  taking  his  aecond 
year's  course  of  lectures  doea  not  ex- 
elude  him  from  the  beneflta  of  the  pro- 
vlalona  of  the  law*  Re  Ph}f»i<nans'  lA- 
«en«0,  5  Pa.  Dist.  R.  256. 

And  a  board  of  medical  censors  can- 
not refuse  to  grant  a  license  to  practise 
medicine,  under  a  statute  making  it  the 
duty  of  such  board  to  issue  iicenses 
when  satisfied  that  the  person  present- 
ing a  diploma  has  ohtained  it  after  pur- 
suing aome  prescribed  course  of  study 
and  upon  due  examination^  on  any  other 
ground  than  the  applicant's  lack  of  med- 
ical knowledge,  without  a  trial.  Gage 
V.  New  Hampshire  EcleoUo  Medical  8oo. 
63  N.  H.  92,  5G  Am.  Rep.  402. 

^lowa  Evlectio  Mediml  College  Asm. 
T,  Schroder,  87  Iowa,  650,  20  L.  R,  A. 
355,  56  N,  W,  24;  Faft  Vteck  v.  Dental 
Examiners  (CaL)  44  L*  R.  A.  635,  4« 
Pac.  223. 

And  where  the  trustees  of  a  collie 
are  authorized  to  grant  an  honorary  de- 
gree of  doctor  of  medicine,  and  no  mode 
is  specially  directed  in  which  it  shall  be 
done  or  by  which  it  shall  be  proved,  a 
vote  that  the  act  be  done,  or  the  right 
gTflnted,  is  an  execution  of  the  powder  ^ 
and  A  duly  authenticated  copy  of  the 


vote  is  BufRcient  proof  of  it.     Wright  w. 
Lanekton,  19  Pick.  298. 

^'Illinois  Dental  ^fdminerv  v.  PettpUf 
20  III,  App.  457;  Illinois  Bd.  Qf  HiaUk 
V.  People,  102  III.  App.  614. 

While  a  medical  board  is  not  eoti* 
cludedt  by  having  once  determined  thai 
a  school  is  in  good  standing,  from  therB* 
after  determining  differently,  it  has  not 
the  power  to  do  so  arbitrarily  without 
investigation;  and  such  determination 
muat  be  based  upon  Inquiry  and  faeti^ 
/otDa  EciUctic  Medical  College  A»wo.  f. 
Schrader,  97  Iowa,  650,  20  I^  R.  A,  m, 
65  N.  W.  24. 

And  the  issuance  by  a  board  of  health 
authorjised  to  issue  t^rtlficatea  to  pri^ 
tise  medicine,  on  application,  to  persoiis 
holding  diplomafl  from  a  reputable  and 
legally  chartered  medical  college  in- 
dorsed by  such  board,  of  certificates  ta 
practiae  medicine  to  graduatea  of  a  pr* 
ticular  university,  in  several  ln»tan«#, 
is,  in  effect,  an  indoraement  of  that  uiU' 
ver^ity  as  a  reputable  and  tegaily  char- 
tered medical  college.  B&u^her  v.  Bf^m 
Bd.  of  Health,  U  R-  1.  366.  33  AtL  878. 

But  it  is  only  when  a  diploma  is  pre- 
sented upon  the  application  to  praeti9« 
medicine  that  the  action  of  the  medical 
board  can  be  invoked :  the  board  li  mot 
boimd  to  determine  In  advanee  of  aa 
application  whether  a  person  holds  a  di- 
ploma from  a  medical  in^tituimn  of 
proper  standing,  or  whether  a  college  ii 
in  good  standing  as  a  tnedical  institu- 
tion. State  Bw  r^L  Bugm  M^di^t  C9I- 
Icfje  V.  €-olemon,  64  Ohio  St,  377,  65  L. 
K.  A.  106,  60  N.  E.  56S. 

^*Aldenhoven  v.  Si  die,  42  Tex.  MiB. 
Rep.  6,  56  8.  W,  914;  rUinoU  Dmial 
E^^atninera  T.  People,  123  111,  227,  14  K* 
E.  201. 

But  a  graduate  of  a  medical  school 
applying  for  license  ta  practise  med- 
icine,  i^  in  no  way  aJfeeted  by  the  fail 
ure  of  the  school  to  comply  with  nili^ 
adopted  by  tin*  medical  hoird  wit  I*  reffr 
ence  to  what  schools  shall  be  conitdercd 
reputable  and  iti  good  sta^ndtng,  whin 
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standpoint  of  men  of  scientific  attainments  in  the  line  of  work  it 
represent,  and  not  from  that  of  mere  laymen  f^  and  "reputable"  as 
tiaed  in  such  provisions  must  be  taken  in  its  ordinary  sense,  and  an 
meaning  worthy  of  repute  or  dietinction,  or  beld  in  esteem."^®  The 
burden  rests  with  the  candidate  to  prove  the  good  standing  of  his 
adiooL^^  And  if  it  is  a  school  of  another  state,  its  charter  must  be 
provedJ'  And  though  a  board  has  no  discretion  to  refuse  a  Hcenso 
to  a  graduate  of  a  proper  school,  the  question  as  to  whether  or  not  the 
diploma  offered  by  the  caJididate  is  genuine,  and  whether  or  not  it 


murh  ru1«ft  were  adi>pted  aftef  hia  gritdu- 
Ation.  Siat€  €x  Tti.  Johnsion  v.  LuU, 
130  Mo.  633,  38  S.  W.  323. 

A  statute  prcicribing  the  standard  of 
neholarjihip  to  b«  maintained  hy  medical 
ttehoola,  the  diplomas  of  which  wlM  b^ 
a€«eptcfl  bj  the  »tate  board  of  medical 
CEiAimii^ra,  aa  that  prescribed  from  timt* 
to  time  bj  a  deBigniited  aasociation  of 
medical  coUc^a,  eatablishea  the  fltand- 
mxd  with  aufficient  deflnitenean  and  eer- 
taintf.     E^  parte  Oerino  (Cal.)  77  Pac. 

*Siat€  mt  ret.  Coffey  r,  VJUtiend^n^ 
U&  Wii,  569,  88  N.  W.  &87,  An  fie« 
S-oipmJWtwI  jt.  Oray,  62  Vt.  373,  8  L.  R. 
A.  llt«  10  AtLe35. 

Kiiowledf^c  of  therapeutics,  materia 
Bcdioa,  and  surgery,  lies  at  the  ba^e  of 
intdica)  initruclioti ;  and  a  «chool  of  os- 
leopa^iliy  which  teaches  neither  surj^ery, 
badmotogy,  materia  medica,  nor  thera^ 
politic*,  and  relies  entirc?ly  upon  the  ma- 
nipulntion  of  the  body  for  the  cure  of 
disease**  m  not  a  reputable  medical  eol- 
li|^  within  the  meaning  of  a  fitatute 
prohibiting  the  practice  of  medicine 
wiUiout  a  certificate  from  the  state 
bo*rd  of  beaitb,  isBucd  to  the  holder  of 
a  diploma  of  a  reputable  medical  col- 
l«ice  Ic^lfy  chartered  by  law,  Nehon 
r,  mmte  Bd.  of  Health,  108  Ky,  769,  60 
U  R^  A.  393,  57  S.  W.  501. 

"^ffio-ie  «e  rel  Coffey  v.  Chittenden, 
112  Wis,  569,  88  N.  VV.  587. 

**0ood  standing."  as  used  in  a  iitatute 
|ir«vi<]fii^'  that  the  state  board  iif  health 
alMJl  issue  eertificatffs  to  all  \rho  shafL 
ffiircfali  aatiflfactory  proof  of  having  re- 
c^irid  diplomas  or  licenses  from  legally 
tkmwUTm  medical  institutions  in  goocl 
•tAnrlingp  nwana  good  reputation,  anu 
iiiu»t  be  proved  in  the  same  way  aa  repu 
tuttnn;  and  the  board  of  health  cannot 
«iil>li^b  a  rule  of  iti  own  by  which  good 
rtanding  la  to  be  shown,     Bi&te  e^' reL 


Johnston  V*  LutZt  136  Mo,  633,  38  S<  W. 

323. 

And  evidence  ettahlishing  the  non- 
reputability  of  a  medical  college  at  one 
liiue  is  proper  to  be  considered  on  tb« 
question  of  its  reputability  at  a  time 
thirteen  months  thereafter^  and  is  suffi- 
cient to  war  rant  the  hoard  in  finding  its 
non  repu  lability  at  a  subsequent  time, 
that  being  a  condition  which,  when  once 
establishS,  is  presumed  to  continue  in- 
definitely, so  that  the  lapse  of  time  only 
weakens  the  force  of  the  presumption  aa 
evidence.  Stole  tx  rel.  Coffey  v.  Chit- 
iendm,  112  Wis.  669,  88  N.  W.  687. 

"/bid. 

A  parchment  purporting  to  be  a  di- 
ploma of  a  medical  college  is  not  per  i# 
proof,  in  an  action  to  recover  for  med- 
ical services,  that  it  was  a  regularly 
constituted  medical  institution.  BiU  ▼* 
Boddie,  2  Stew.  A  P,  (Ala.)   66. 

And  the  contents  of  an  order  on  the 
records  of  a  college,  showing  the  grant 
of  a  diploma,  must  be  proved  by  an  e%- 
amined  copy^  and  not  by  a  parol  testi- 
mony of  an  officer.  HalUday  v.  Butt, 
40   Ala.   178. 

But  evidence  that  a  person  attended 
an  institution  three  terms  of  three 
months  each,  and  that  there  were  lec- 
tures on  medicine  and  medical  studies, 
arid  that  all  branches  of  aurgery  were 
taught,  and  tliat  tliere  waa  a  large  num^ 
ber  of  students^  and  that  be  completed 
bis  course  and  paid  for  a  diploma, — ii 
Huifieifnt  to  lay  the  foundation  for  the 
introduction  of  the  diptoinii  in  evidence, 
for  the  purpose  of  efitablishing  that  be 
has  received  a  medical  degree,  Hoimt^n 
V,  Hatde,  74  Me,  28,  43  Am.  Rep.  5*17. 

^Farkeraon  V.  Burke,  6@  Ga.  IDOj 
Hunter  v.  Blount,  27  Ga.  76;  Hmith  v. 
Kentucky  Dental  Examiners^  24  Kv.  L. 
Rep.  25,'  67  S-  W,  09fl,  Contra,  Haih- 
day  V.  B%tt,  40  Alt.  178. 


t 


412  QUESTIONS   DISTINCTIVELY    LEGAL 


was  issued  by  an  authorized  school,  is  one  for  its  decision-''*  A  grad* 
uate  who  has  acquired  the  learnitig  and  received  the  traiQing  required 
by  a  medical  schoolj  a  diploma  from  which  is  reqtiired  to  warrant 
bis  admission  to  practise,  is  not  deprived  of  the  right  bj  the  fact  that 
by  reason  of  some  accident  or  oversight  his  diploma  has  neTer  been 
actually  received  by  bim.*^ 

441.  Examinations, — The  policy  of  the  law  generally  has  been  to 
encourage  collegiate  medieal  education  as  a  prerequisite  to  medical 
practice,  an  examinatioii  as  to  fitness  being  usually  required  only 
when  a  diploma  from  a  reputable  medical  school  could  not  be  pro- 
duced. So  effectual  has  this  policy  been  that  there  has  been  but  little 
call  on  the  courts  to  declare  the  law  witb  reference  to  examinationfl. 
It  is  thought,  however,  that,  in  analogy  with  the  rules  with  reference 
to  other  similar  examinations,  the  discretion  of  the  board  of  ei- 
aminers  is  absolute,  both  as  to  metboda  of  examination  and  the  r^ 
suit,  so  long  as  it  is  honestly  and  fairly  exercised  with  a  view  to  «* 
oertaining  fitness.**  But  examinations  are  deemed  for  the  benefit  of 
both  the  public  and  the  candidate,  so  that  "may"  baa  been  constmed 
to  mean  "must,'^  in  a  statute  providing  for  tbe  examination  of  ooUefs 
graduates.*' 

442,  Previous  practiDe* — A  statutory  provision  entitling  one  to  i 
oertificatej  or  exempting  one  from  examination  as  to  bis  competeaqr 
as  a  physician  or  surgeon  who  has  previously  practised  a  stated  tinie, 
refers  to  legal  practice,  and  does  not  include  practice  in  violation  of 
law.**    A  practitioner  within  the  meaning  of  such  provisions  is  om 

^Bmith  T.  Kentucky  Dental  Examine  edfe  and  practice  of  dentistty  to  til  »p- 

etM,  Z4  Ky,  L.  Rep.  25,  67  S.  W.  909;  plicatiU  who  shall   undergo  «  latislifr 

TotDnshend  ir.  Qra^^  62  Vt.  37 3 ^  S  L.  R,  toty  examination,  and  rM^iTe  «.  nujtri* 

A,  112,  19  AtL  635.  ty  of  the  vol«fl  of  th*  board  upCT  watk 

It  is  proper  to  compare  the  ieal  of  «  proficieocj,  tbe  courts  eannt^  latimat 

mrdical    ins^titution,   and   signatures   of  atid  direct  the  board  to  i*sue  a  eirtii* 

officers  thereof  to  a  diploma,  with  the  cat*  to  one  held  by  a  fnajoriij  of  tbi 

seat   and   Bigoaturei   attached   to  a   di-  hoard  not  to  have  paswd  &  aaiitlMldfJ 

ploma   received   from   the   same  inatitu-  examination.      EwbamJk   v,    Tvrm§r  i% 

tion,   on   the   question   of  the   genuine-  CJ   40  8.  E.  508. 

nesB   of   the   instrument,    althoirgh    the  *^StaU  v.  KnowU*^  9&  Md,  646,  49  L 

witneia  never  saw  the  officers  write  theii  R.  A  005>  45  Atl.  877. 

names.     Finch  v.  Gridley,  25  Wend.  46».  ^State  v.  WiUon,  61  K*a.  701,  tO  P*c 

''Hider  v.   Ashland   County,  87    Win,  1054;  NUihoUon  v.  Btate^  100  Ala.  lU. 

160.  5B  N;  W,  236.  14  So.  746;  Dri^coll  v.  Gam.  93  Kf.  3W* 

And   where  a  phyaician  haa  lost  Ma  20  S.  W.  431;  Barman  v.  Pwrdf,  *3  Kj^ 

diploma,  its  grant  may  be  shown  bj  the  424,   20   S.    VV.   432 ;    8iatm  r.   V«md^ 

testimony  of  an   offieer  of   the  uie<iical  aluU,  42  Minn.  129,  6  L*.  It  A  119.  U 

co1(c;?e  by  which  it  was  granted.     EeJ-  N.  W.  780;  8t4it0  «»  reL  SheriM  v.  OMo 

liday  Y.Buit,  40  Ala.  178.  Medical  BQ<ird,  m   Ohio   St.  21.  £3  K. 

"Where  the  atatute   provide*  that  a  E,  298?    State  er  reL  ^fniik  v.  Df^t^ 

lioiird   of   denial   e^aminera  nhall   grant  Ew^nUners^  31  Wash.  492«  72  FftC^  U(^ 
a  certificate  of  proficiency  in  the  know^* 
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who  habitually  holds  himself  out  for  the  practice  of  the  profession;®* 
and  it  is  immaterial  whether  the  services  rendered  during  such  period 
were  gratuitous  or  for  compensation  f^  and  the  practice  is  usiiallj  re- 
quired to  have  taken  place  before  the  act  took  effect**  AVhen  the 
statute  also  provides  for  the  refusal  or  revocation  of  certificates  for 
incompetency^  the  applicant  ia  not  ipso  facto  entitled  to  a  certificate 
on  proof  of  the  requisite  period  of  practice  j  the  board  may  inquire 
ta  to  his  competency,  and  refuse  a  certificate  for  palpable  incompe- 
tency.*^ But  power  to  refuse  or  revoke  certificates  for  dishonorable 
or  unprofessional  conduct  applies  only  to  applicants  admitted  on  es- 
&imiiation  or  certificates  of  the  board,  and  not  to  those  seeking  ad- 
mission on  the  ground  of  previous  practice  under  statutes  by  which 
they  are  not  regarded  as  having  been  licensed  by  the  board,  but  by 
the  statutory  enactment  itself.®^  Whenever  application  is  made  for 
a  certificate  of  admission  to  practise,  on  the  ground  that  the  applicant 
hsa  practised  medicine  for  the  required  period,  the  regent  or  board 
must  determine  whether  the  applicant  is  a  physician  or  surgeon,  and 
whether  he  was  engaged  in  the  practice  at  the  time  and  for  the  period 
required ;  and,  in  performing  its  duty,  the  regent  or  board  acta  in  a 


I 
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•*Ean  r.  FoUom,  70  N.  H.  213,  47 
Atl,  ©03,  And  Bee  Queen  v.  General 
Counmi  of  Mtdiml  Education  [1887]  & 
Q.  R  203»  66  L.  J.  Q,  B.  N.  S.  5S8,  76 
L.  T.  N.  a  706,  46  Week.  Rep,  2;  Pmh 
^m  w.  giaie  B±  of  Health  (R.  1.)  SS 
AtL  $10. 

Proof  tbat  &  perfton,  alleged  to  hnwe 
f»ra«tiBed  as  a  physician,  gave  a  bottle 
tfi  fDedidrie  to  &  pernon,  together  with 
oorttr&ilictorj  evidence  pro  and  coti  as  to 
etiirr  acts  of  prseticer  ia  not  fiufficlent  to 
abcnr  practice  of  five  consecutive  years, 
which  woiild  entltEc  him  to  a  license. 
BmtMid  V.  State  (Tex.  Crink  App.}  47 
B.  W\  976. 

In  a  statute  prohibiting  anj  person 
from  practifting  medicine  or  surgerj 
wiihout  a  eertilicate  of  qualiileatioDi  btit 
prcnriding  that  it  shaH  not  apply  to  any 
nhysidati  who  hat  practised  in  the  state 
for  the  past  five  years^  the  words  -^any 
licraon  practising  medicine  or  surgery*' 
sad  *%Rf  physician"  refer  to  one  of  the 
tame  daJi  of  person e,  and  are  used  In- 
terchangeably. Harrison  T*  State,  102 
Aim.  11  h  Ifi  So.  563. 

^Wm-i  ^,  Clutter,  37  Ohio  St  347. 

^State  T,  WtlsoJt,  62  Kan.  621.  62  U 
WL  A.  679,  64  Pac.  23;  Chicago  v.  Honeth 
!0  III.  App.  535.  And  see  Madd^m  T. 
fiofi^flfl^  30   Oft.   3B;    Com,    w.    Wostow 


(Pa.)  3  Orim.  L,  Mag.  726.  Contra, 
Weri  V.  Clutter,  37  Ohio  St.  347. 

And  the  rule  is  the  same  though  the 
praetioe  was  ju  another  state.  Siate  v. 
Wilson,  62  Kan.  621,  62  L.  R.  A  679*  64 
Pac.  23. 

But  only  those  physiciana  and  sur- 
gecns  who  were  in  practice  id  the  state 
when  the  act  wai  passed  are  entitled  to 
registration  under  &  statute  conferring 
the  right  upon  every  person  who  was  a 
practitioner  of  medicine  and  surgery  in 
the  state  prior  to  the  paf^sage  of  theact. 
Hart  V.  Folsom,  70  N.  H.  213,  47  Atl. 
603.  But  see  State  v.  FrancU,  8  Mo. 
App.  684^  Appx. 

"Stute  V.  Mosher,  78  Iowa,  32  K  43  N. 
W.  202 ;  Btateesf  rel.  Burroughs  v.  We  fe- 
ster, ISO  Ind.  607,  41  U  IL  A  £12.  6U 
N.  E.  760. 

"WiUiams  ▼.  Pe<^le,  Ul  HL  84,  U  N, 
K.  181. 

And  an  applicant  for  admission  to 
practise  medicine  is  entitled  to  be  h^ard 
on  an  investigation  as  to  his  conduct, 
hefore  being  refused  a  certificate  upon 
the  ground  that  he  was  guttty  of  un- 
profefi^ional  and  dishonorahte  eonditet. 
Btate  est  rel.  Powell  v.  State  Medical 
Eicumining  Board,  32  Minn.  324,  50  Am. 
Rep.  576,  20  N.  W*  238* 
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judicial  capacity,  and  is  bound  to  receive  and  consider  all  eridenea 
legally  bearing  upon  the  questions,**  And,  in  order  to  be  exempt 
from  the  penal  provisions  of  auch  acta,  proper  evidence  of  the  pre- 
vious practice  muBt  have  been  presented  to  the  board  hy  the  applicant^ 
and  a  certificate  obtained.***  These  provisiona  do  not  <K>nfer  illegal 
special  privileges  on  persons  \vbo  have  previously  practised;®'  and 
tliey  are  superseded  by  subsequent  general  legislation  requiring  an 
pxamination  by  a  medical  board**^ 

443,  license  from  another  state. — Each  state  acts  independently  in 
the  matter  of  licensing  the  practice  of  medicine ;  and  the  recognition 
by  one  state  of  a  previous  qualification  to  practise  medicine  do^ 
not  carry  with  it  a  vested  right  to  practise  in  another  state,**  But 
where  licenses  are  i^^^^ued  to  physicians  or  surgeons  holding  Hceoaeft 
from  medical  boards  in  other  states  requiring  substantially  the  same 
acquirements,  the  board  or  council  is  entitled,  before  issuing  a  certifi- 
cate, to  exercise  its  judgment  and  discretion  on  the  question  as  to  the 
similarity  of  the  acquirements.**  A  provision  in  a  statute,  however, 
that  nothing  therein  contained  shall  affect  the  rights  and  privil^iea 
of  persons  holding  certificates  issued  to  them  prior  to  that  act, 
refers  to  certificates  issued  by  the  board  of  that  state,  and  does  not 
apply  to  a  certificate  from  a  board  of  another  state.^®  And  a  statutory 
provision  giving  a  state  board  of  medical  examiners  jurisdiction  for 
certain  purposes  over  persons  coming  into  the  state,  only  applies  to 
persons  coming  into  the  state  with  a  view  to  engage  in  the  practice 
of  medicine  or  surgery  relying  upon  a  diploma  obtained  elsewhere. 
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•Man  V.  Folsom,  70  N,  H.  213,  47  Atl. 

*^State  V.  Mosher,  78  Iowa,  321,  43  N. 
W.  202. 

And  a  phygicion  seeking  to  recover 
for  medical  f««rvice&,  und(^r  a  statute 
prohibitmg  pmctising  without  a  license, 
but  excepting  person  a  who  have  received 
a  diploma  from  any  regularly  constitut- 
ed inedical  ini^titution,  and  who  have 
engii^eti  in  the  practice  of  medicine 
within  two  y*»ra  previounj  must,  if  he 
hdH  no  licpoRG,  bring  lumBelf  within 
both  proviaoB  by  proving,  not  only  the 
poRseRsion  of  a  diploTir,  hut  that  he  haa 
engiiged  in  the  practice  within  two  years 
previous,  nm  V.  BoddiCf  2  Stew,  ft  P, 
(AlaO   56. 

«Hi7ham*  V.  People,   121   IlL  84,   11 

N.  E,  sai, 

''^Ihpathic    Medieal     EaaminerM    t. 


Fowler,  50  Lft.  Ann.  1358,  24  S^.  80«; 
Hiafe  Bd.  of  Emlth  v.  Roaa,  191  DL  87. 
60  N.  E.  81L 

^Allopathio  Meduml  Emaminera  r. 
Fowler,  50  La.  Ann.  1358.  24  So,  SOfl, 

"Ludicig  V,  Medical  Couninl,  2  Dnu 
pbin  Co,  Kep,  243,  And  see  Em  parU 
Gerino   (Cal.)   77  Pac  166. 

And  the  certi^cate  of  the  vecretiry 
of  a  tnedjca!  hoard  of  another  vtatr, 
which  board  had  i&»ued  a  licEOse  to  s 
pbyfiieian,  al legging  that  the  standard  of 
acquirement  adopted  by  that  itate  was 
es&entially  the  sjime  as  that  adopted  in 
another,  la  not  conclni^ive  on  tlie  qu«ji 
tion  of  the  issue  of  a  license  to  the  phy 
81  Clan  thereon  in  the  latter  atAte.  Im^ 
wig  \\  Medioal  Council,  2  Dauphin  tX 
Rep.  243. 

'^KtwMcM  v<  Biate,  87  Md.  204,  3f  AtL 
G19. 
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ft&d  not  to  residents  of  Ae  state  who  have  obtained  a  diploma  eK^" 
where  and  returned  to  tlie  state.^* 

444.  Begistration. — Probably  for  protection  of  the  public  against 
ppetendera  and  empirics  not  authorized  to  practise  medicine^  certifi- 
cates authorizing  the  practice  of  medicine  are  frequently  required  to 
be  registered  or  recorded  in  some  public  office.  The  registry  under 
stieh  a  requirement  is  a  public  record  under  the  c!ontrol  of  the 
courts;'^  and,  as  a  general  rule>  a  registration  in  the  county  of  one's 
residence,  and  where  he  intends  to  practise,  authorizes  him  to  practice 
mjwbere  in  the  state***  And  the  requirement  applies  to  all  desir- 
ing to  practise,  without  reference  to  the  source  from  which  authority 
to  do  so  was  obtained;®*  and  it  is  mandatory,  and  not  directory,  so 
that  a  license  is  not  efficacious  without  compliance.' ^^  And  where 
the  purpose  of  the  statute  is  to  confine  the  practice  of  medicine  to 
grftduates  of  institutions  of  accredited  repute,  and  a  saving  clause 
pei-mitB  another  designated  class  of  persons  to  continue  in  the  busi- 
ness provided  they  register  within  a  designated  time,  a  failure  upon 
the  part  of  one  of  such  class  to  register  within  the  designated  time 
deprives  him  of  the  right  to  future  registration,  and  of  his  right  to 


*^8icte  €0  ret.  Robbi  v.  T<ii%,  28  S,  C. 
599,  e  S.  E.  824. 

VVI)er«  An  appliciint  for  permission  to 
prsctim?  meiiicin©  presents  himself  with 
•  diploma  from  anotlier  state,  without 
the  indor»ement  required  by  law,, he  haa 
so  auUiorit^  to  inquire  into  the  vaU^ity 
of  the  reasonB  of  any  medical  institu- 
tion for  refuning  to  indorse  the  di- 
IiIoiha;  it  is  enouj^h  for  him  to  juatjfy 
m  r*fu«al  to  register  if  no  indorsenientfl 
A|>pe«r.  R0  Bauer  {Pa.)  3  Cent.  Bep. 
157,  4  AtU  013. 

-ffe  Campbell   ig?   Pa.   581,  47   AtL 

The  court  of  common  plea*  haa  juriB- 
diet  ion  to  «tnke  out  a  mime  improperly 
r  exi^t  ctvd ,    1  bid. 

*Se«  Martino  v.  Kirk,  55  Hun»  474, 
S  N,  y.  Supp>  75S;  Fishb!at§  v,  McCul- 
Imtph,  9  Pa,  Super.  Ct.  147  j  Com.  r. 
ro-UTn^p  22  Pa,  Co,  Ct.  11. 

'ml  the  mere  fact  of  a  person  being 
j»tiTPd  hy  the  county  clerk  in  the 
fcnil  register  i8  not  conclusive  of  his 
authority  to  practise  medicine,  the  au- 
|.h«nt.icity  and  Tnlidity  of  his  diploma* 
«ji  well  a*  the  verity  and  aufficiency  tjf 
the  facta  utated  in  his  affidavit  as  to  the 
IctlgUi  of  time  practised,  may  he  called 
in  qiucation.  Barman  ?*  Purdjf,  93  Ky. 
^4,  20  S,  W.  432. 


,      t  N 


^Dogge  v.  8taU,  17  Neb.  140,  22  N, 
W.  34S. 

But  a  statutory  provision  that  m 
practitioner  must  either  have  been  II- 
cenaed  in  the  manner  therein  provided, 
or  have  had  a  dei^eei  and  that  a  per«^n 
llcen^d  to  praetiie  physic  or  surger; 
shall  deposit  a  copy  of  sucb  ticense,  r«* 
quires  the  deposit  in  case  of  a  license 
only,  and  does  not  require  it  in  case  of 
a  degree,  Wright  V.  Lu  -Arlott,  10  PioIl 
2B8» 

"^NichoUon  V.  8M0,  100  iia,  132,  U 
So.  746. 

A  statute  requiring  every  person  en- 
gnged  in  the  practice  of  dentistry  to 
cauae  hia  name  and  residence  or  plaoQ 
of  business  to  be  registered  within  six 
months  from  the  date  of  the  pasaage  of 
the  net  refers  to  the  date  when  It  went 
int<i  effect,  and  not  to  the  date  of  its 
approvuL  Patriate  v.  Ferryman,  52  UK 
App.  514. 

A  law  making  a  physician's  eertifi- 
cate  coTicluHive  as  to  the  right  of  the 
holdt*r  to  practise  medicine,  but  provid* 
ing,  furtlier,  that  iivery  such  person  shall 
have  his  cert i flea t<^  recorded  in  the  of- 
fice of  the  clerk  of  the  county  In  which 
he  resides,  does  not  msike  the  recordini; 
a  cotidition  precedent  to  the  ri^'ht  tu 
t»ractia«  medjcine,  or  recover  competid^ 
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practiae,  without  reference  to  his  qualifications.*  A  phjsiciau  duly 
registered  in  the  district  of  his  own  residence  and  praettcef  horn* 
ever,  is  not  bound  to  register  in  another  district  before  he  can  answer 
a  call  for  bia  services  in  the  latter  district,  when  he  does  not  make  l 
business  of  practising  in  it®  And  an  inadTertent  registration  in  ■ 
wrong  place  or  oflSce  of  a  certificate  or  license  authorizing  the  llcenflee 
to  practise  medicine,  under  a  statute  reqxiiring  such  registration,  falls 
within  general  statutes  providing  that  a  subsequent  registration  shall 
make  valid  a  previoxia  imperfect  registration,  so  that  a  subaequent 
registration  would  be  a  defense  in  an  action  for  a  penaltj  for  faihire 
register.^  But  to  obtain  such  subsequent  registration^  the  physicii 
must  submit  satisfactory  proof  that  he  had  all  the  requirements  pi 
scribed  by  law  at  the  time  of  the  imperfect  registration.*  And  om 
who,  having  duly  qualified  and  performed  all  the  oonditiong  ujK^n 
bis  part,  practises,  laboring  under  the  mistake  that  hia  certificate 
has  been  filed  for  record,  cannot  be  held  criminally  responsible  for 
practising  illegallyj  where  the  mistake  was  that  of  another,  and  did 
not  arise  from  a  want  of  proper  care  upon  bis  part,* 

445.  Locality  and  duration.^The  granting  of  a  license  to  practijc 
medicine,  etc*,  is  a  state  matter,  and,  aa  a  general  rulft,  the  locality 
within  which  the  license  may  be  acted  upon  is  coextensive  with  tk 
state;  and  though  there  are  several  boards  in  a  state,  a  license  irtm 
any  board  entitles  the  licensee  to  practise  anywhere  in  the  state,  ifl 
the  absence  of  statutory  restriction.*    In  some  of  the  stat^,  howe?<^r, 
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tion  for  his  services  rentiered  in  inch 
practice.  Ril^  v.  €oUin$,  16  Colo,  App, 
280,  64  Pac.  !052. 

^Ee  Wodel,  25  Pa.  Co.  Ct.  60. 

*  Riley  v.  Collins j  16  Colo.  App.   280, 
64  Pftc.  1052. 

*New  York  v.  Bigelom^  13  Miic  42,  34 
N,  Y,  Supp.  92, 

And  the  rfgiatration  of  a  regent*B  eer* 
tificate,  under  a  statute  providiiif^  tliat» 
if  an  J  person  whoee  registration  is  not 
legal  because  of  some  error,  miaunder- 
standing,  or  ttnintentional  omission^ 
aha  It  submit  satisfactory  proof  that  be 
had  all  the  requirements  prescribed  by 
law  at  the  time  of  his  itnperfect  regis- 
tration, and  was  entitleil  to  be  legnllj 
registered^  he  maj^  on  unanimous  rec- 
oni  men  da  tion  of  the  state  board  of  med« 
ical  examiners^  receive  from  the  regents 
a  new  certiflcnte  of  the  facta,  which  may 
be  r<>gi stored,  and  so  make  valid  the  pre- 
vious  imperfect  registration, — validntes 
the  previous  registration  from  the  date 
of  its  filing,  and  wipes  out  all  liabiH- 
tiea    to    prosecution    for   mitdemeAnora 


committed  by  one  practialng  duiinir  tf^ 
time  of  imperfect  registration,  apd  tvi 
ders  It^gal  the  practitioner's  oontneti  «« 
employment.  Otttuj^ny  t*  Lovoita,  !7f 
N.  Y.  129,  64  N.  E.  812. 

*Ne%o  York  t.  Bigt^lo^^  13  Him.  41 H 
N.  Y,  Supp,  m, 

*P0it\i  ▼,  Siate,  28  Teac.  App.  S4,  H 
S.  W.  127;  Frioe  r.  States,  40  Tei-  Critn 
Rep,  428.  50  8-  W.  700;  Paruk  t.  rcM, 
76  Ga,  430. 

And  a  conviction  c^anot  b«  baii  ^^rt 
a  statute  making  it  an  offense  to  pri^ 
tise  medicine  without  a  Hecnie  or  6 
ploma  or  certificate  of  qualtfietdoiL  ^^ 
by  one  not  a  regular  grEauat#  of  i  m^' 
ical  college  in  the  etate,  having  had  lu« 
diploma  l^ally  recorded,  agminft  i  plj 
sician  who  had  obtained  a  oiploins  fNa 
a  medical  college  in  another  state,  iJ^ 
though  he  had  not  had  it  rc«»rM  is 
the  county  in  which  he  pmetiafi 
Siough  V.  State,  S3  AU,  234,  f  id  UC 

'DerHok  v.  i?fafe,  34  T^i.  Mm.  1^ 
21,  2a  S,  W.  818.  And  see  Um^imo  f^ 
Kirk,  56  Hud,  474,  8  N.  Y.  gupp.  :«i 
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a  license  is  good  only  in  the  county  of  the  licenBee^B  resideBceJ  And^ 
as  a  general  rule,  a  license  to  practise  is  permanent  unless  revoked  ;* 
bal  in  some  of  the  states  a  provision  exista  for  the  granting  of  teni- 
poTtrj  certificate's  to  entitle  phjaiciana^  eta^  to  practise  until  the 
next  regular  meeting  of  the  board,*  under  which  the  power  of  the 
tioard  is  exhausted  upon  the  granting  of  one  such  license,'^  But  a 
dUtutorj  provision  permitting  a  single  member  of  the  board  of  phy- 
aiciatis  to  grant  temporary  licenses  to  applicants  to  practise  medicine, 
such  tcmporarj  licenses  to  continue  until  the  next  meeting  of  the 
boardj  does  not  confine  a  member  of  the  board  to  the  granting  of  a 
single  license,  but  permits  the  granting  of  successive  licenses;  and 
a  physician  to  ^^hom  such  successive  licenses  have  been  granted  is 
duly  licensed  and  entitled  to  recover  compensation  for  his  services 
as  such," 

440.  Regulation  of  itinerants. — A  number  of  states  have  statutory 
enactments  intended  to  prevent  itinerant  physicians  from  going  from 
county  to  county  and  practising  medicinej  or  anyone  from  traveling 
I  from  county  to  county  vending  drugs,  nostrumB,  or  appliances  of  any 
kind  intended  for  the  treatment  of  diseases  or  injuries,  except  on 
pavTuent  of  a  special  tax-*^  Such  provisions  are  not  unconstitution- 
al ;*^  but  they  apply  only  to  persons  traveling  from  place  to  plac^, 


I 


L 


§HMhhM€  T.  McCulhuffh,  0  Pa.  StipCT. 
Ct,  147 ;  Com.  v.  Townlty,  22  Pa.  Cto.  Ct. 
11,  7  Pa-  Dist  R  413. 

•Orr  T.  Meek,  ]U  Tfid,  10,  U  N.  E. 
7S7  ;  Hitliard  T,  State,  7  Te%.  A  pp.  09. 

Where  A  0tatut«  provides  that  a  cer- 
ii0eat«  Isiued  bj  the  bonrd,  when  pte- 
atntcd  to  the  proper  derk.  shiill  entitle 
|Jl«  holder  to  a  license  ta  proeUs*'  In 
"^bt  itate,  and  upon  pre^entatton  of  the 
«rrtifteftte  to  the  clerk  of  the  county  in 
whidi  the  ftpplicftnt  rcftiden^  he  shall  re- 
mtl^Ft  m  lieenfte  to  practice,  if  the  pracU- 
tloner  ehanifea  his  residpnee  from  one 
eotifitj  t4»  another,  he  muiit  obtain  a  new 
lie*n*i*  in  the  county  where  he  proposes 
to  reside.  Mayfieid  v.  NaU,  26  Ind. 
App.  no.  59  N.  E,  415. 

•  S<*  MePherson  y.  Ch^fadfU,  24  Wend. 
15.  iffy.  Oew.  v.  Rot/al  Volhfje  of  Phy 
Mci^n^,  I  Johns.  4t  H.  561,  7  Jur.  N.  S. 
51 L  4  h,  T.  N.  S.  356,  30  L.  J.  Ch.  N.  S. 
757.  »  Week.  Rep,  590. 

•Sf^  PetrrMon  v.  Seaffraveif  94  Tex. 
30O.  60  a  W.  761. 

And  the  pansaE-e  of  an  act  rf'^r^iJntinjr 
Mh0  pfmetlee  of  dpiitUtry  nnd  pharmncy. 
agcprw^ly  forhi<ldiri^'  nn  i»*fluatice  of  more 
Vou  HJ.  Mill.  J^B.~27, 


than  one  temporary  certificate  to  tbe 
same  person,  if  not  to  be  taken  a«  a  leg- 
islative construution  of  a  previous  acit 
to  the  nffect  that  under  it  the  issue  ot 
the  second  or  third  temporafy  eertifi- 
cate  H'a*  warranted.     Ibid. 

'^Wragg  T.  8tricklnnd,  36  Ga,  659. 

"  See  State  t.  England,  3]  W,  Va.  454, 
7  S.  E,  424  ;  People  u*e  of  Staie  Bd.  of 
Health  V.  Blue  Jifountain  Joe,  129  UK 
370,  21  N.  E.  923;  Snyder  v.  Closaon,  84 
Iowa.  1S4,  50  N.  W.  678;  State  v,  Bair, 
{>2  Iowa,  28,  60  N.  W.  486;  Sfaffi  mf  ret. 
Wffnne  v,  fjm,  106  La.  400,  31  So.  14; 
Moore  y,  Bradford  County,  148  Pa,  343, 
23  Atl.  896;  Com.  ir.  ToumJi^,  22  Pa.  Co, 
Ct.  11;  Ha4rsion  v.  State,  36  Tex.  Crim. 
Rep.  470,  37  S.  W.  858. 

The  requirement  in  Pennsylvania  of  r 
license  fee  of  f50  of  a  physic mn  open 
ing  a  tranBtent  office  in  one  of  tlip  eoun- 
tieft  was  repealed  h?  the  act  of  June  B, 
1881.  Peehle9  r.  W^i^ne  Count p,  10  Ph. 
Co.  Ct.  69. 

"^State  V.  Bair,  02  Iowa.  28.  60  N,  VV. 
486;  State  use  of  totr^  Commi»Hion  of 
pharmacy  Y.  Gouss,  86  Iowa.  2K  51  N. 
W.  1147;  People  wte  of  State  Bd.  nf 
Health  V,  Blue  Mountain  /o««  129  111. 
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pursuing  tlieir  vocation  in  an  itinerant  method.**  Tbey  do  not  apply 
to  a  physician  or  specialist  who  has  several  places  of  hnsineas  and^fl 
spends  part  of  his  time  at  each.**  And  such  taxes  are  periodical ;  and  ■ 
nonpayment  of  a  tax  for  one  year  cannot  be  used  in  siipport  of  a 
prosecution  for  practising  as  an  itinerant  without  payment  of  that 
of  another  year.^**  But  a  manufacturer  of,  and  dealer  in,  proprietary 
medicineSj  though  having  a  permanent  factory  and  residence  id 
one  county,  who  goes  about  to  other  counties  attending  fairs  for  the 
purpose  of  advertising  and  introducing  his  medicines,  publicly  tec- 
onmiending  them  as  a  cure  for  certain  diseases,  is  an  itinerant;*^  and 
flo  is  one  who  goes  about  selling  medicines  represented  to  be  of  his 
own  preparation,  and  a  cure  for  certain  diseases  if  taken  according 
to  directions,  though  he  publicly  declared  that  he  was  not  practising 
medicine  or  treating  diseases.**  And  authority  to  practise  medieiuo 
does  not  authorize  the  itinerant  vending  of  medicines  or  drugs.**    The 

370,  21  N*  E.  923 ;  Stt^te  em  ret.  Wynne  ing  and  practising  in  one  oountj,  h&Ttng 

V.  Lee  J  106  La.  400.  31  So.  14.  also  an  office  in  another  county  to  wbicfa 

And  an  act  providing  that  transient  the  public  was  invited  by  adveriiscmist 

and  Itinerant  practitioners  of  medicine  and   at  which   bm^inesa    wns   dofie^  wit 

or  surgery  shall  take  out  licensei!  and  upon  special  calls  for  hie  ser%nceftj  but 

pay  a  fee  therefor  into  the  county  treaa-  of  the  same  kind  as  wsts  done  at  hk 

ury  is  not  repealed  by  an  act  providing  place   of    residence,    receiving   and  pr^ 

for  the  registration  of  all  practitioners  scribing  for  patients,  attending  profM 

of  medicine  or  aurgery.     Moore  v*  Brad-  ^ionally  all  persons  who  asked  for  tt* 

ford  Count^f  148  Pa*  343,  23  Atl.  8^6.  fler vices,   making  charges  and   receiving 

^*Hairffton    v.    State,    30    Tex,    Crim.  payment  therefor,  is  a  iojoumer  withia 

Rep,  470,  37  S.  W,  858.  the  meaning  of  a  statute  requirinf  » 

To  eonstitute  an  itinerant  physician  journers  to  register  before  they  can  bw- 

or  vendor  of  drugs^  it  ie  not  necessary  fully   pursue   their   profession.     Ege  v. 

that  a  person  should  travel  all  the  time  Com.  20  W.  N,  C  73,  ft  AtL  4|J, 

and  have  no  fixed  place  of  sale;  he  may  ^Bmce  v.  Stat€  {Tex.  Crim.  App.)  71 

have  a  place  of  busineBS  where  he  sells  S.  VV.   1064. 

his  goods  during  a  part  of  the  time,  and  "i^nyder  v,  Clovm^n,  84  Iowa,  184,  50 

travel  for  the  sale  of  his  medicines  at  N.    W.    679;     Eva  rut  v.  State    Bd.   iff 

oth^r    times.     Sender    v.    Clomon,     84  Heaith,  10  R.  1.  312,  33  Atl,  878. 

Iowa,  184p  50  N.  W.  678*  ''State  v.  Ragtand,  3)    W.  Va.  453,  7 

And  a  statutory   provision   requiring  S.  E,  424;   People  use  of  Siaim  Bd.  of 

persons  who  reside  or  sojourn  in  a  coun-  Health  v.  Blue  Mountain  Jotj   129  III. 

ty  to  register  before  they  can   lawfully  370.  21  N.  E.  023. 

practice  medicine  there,  and  defining  a  It  is  the  professing  to  cur*  or  treat   M 

aojoumer  to  be  any  person  opening  an  diseases  that  constitutai  the  offenw  ol   U 

office,  or  appointing  any  place  where  he  practising    iis    an    itinerant    vendor   of 

may  meet  patients  or  receive  calls,  is  drugs  without  a  license,  and  this  may  be 

not  restricted  to  physicians  residinf?  out  done  by  one  or  many  writings;  and  sn 

of  the  state,  but  includes  all  physicians,  indictment  for  the  offense.  cbarKirig  Ihff 

wherever  they  may  reside.     Ege  v.  Com.  commission  of  the  ofTenae  by  writing,  it 

20  W.  N.  C.  73,  0  Atl.  471.  not  bad  for  duplicity  as  charging  sever* l   M 

^Hoirsion  v,  Htette,  30  Tex.  Crim*  Rep.  offenses  because  more  than  one  writinf  V 

470,    37    S.    W.    859;    Adam^   v.    State  was  used.     State  v.  Bmr,  92  Iowa,  m 

(Teic.  Crim.  App.}  78  S.  VV.  035;  Broiler  flO  N.  W.  4S6. 

V.   State    (Tex.   Crim.   App.)    88   S.    VV.  ''Slate   me   of   l&toa    Commiui^  of 

685;  Com,  v.  Toif^nhif,  22  Pa.  Co,  Ct.  U.  Pharmat^  v.  Gousi,  86  low^i,  21.  51  K. 

7  Pa  Dist.  R.  413.  W.  1147/ 

But  a  physician  duly  registered,  resid-  But  one  who  advertised  his  skill  as  i 
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questiQti  whether  or  not  one  w&a  an  intitierant  physician  or  vendor 
of  dnigs  is  one  of  fact  to  he  determined  bj  the  jnryi  in  view  of  all  tlie 
^  facts  and  circumstances  proved.** 


HL    WiTHDMAWAL  OF  EIGHT  TO  PRACTISE. 


r 

■  447,  Revocation  of  licens^i* — Statutes  with  reference  to  licensing 
physicians  and  surgeons,  etc»,  providing  fo?  niedieal  examining 
lioards,  usually  authorize  such  boards,  in  a  proper  case,  to  revoke 
lieenBes,  as  well  as  to  issue  them.  The  more  usual  grounds  upon 
which  a  revocation  is  authorized  are  unprofesaional  or  dishonorable 
conduct^**  conviction  of  a  felony,*^  and  that  the  license  was  obtained 

J    by  fraud  or  misrepresentation.**     Such  provisions  are  not  unconsti* 


plijvidKft  ind  notliing  rocrre,  and  under- 
tCMik  to  ^'ffect  cures  for  a  named  cotisid- 
rrmtion,  is  not  ft  travel  in|^  or  itinerant 


denee  af  s^uch  qua^Iiflcationa.  Hawker 
V.  New  york,  170  U.  S.  189,  42  L,  ed. 
1002.    18   Sup.   Ct.    Rep.   573,   Affirming 


m  «latut«  prohibiting  an  itinerant  vend- 
inf^  of  drug!  withowt  a  license,  if  he  did 


veftdoT  of  drugs,  withiii  tlie  me^itiing  of    People  v,  Barnkm-,  162  N.  Y.  234,  46  N. 

K.  607, 

And  a  state  board  of  medical  exam- 

wi  write  a  preecriptton  to  be  put  up  at    iners,  authorised  to  refuse  a  eertiAcate 

.  tiiif  drug  »toTe,  but  used  his  own  medi-    to  any  person  who  has  been  convicted  or 

[rin*».     State  t.  BonMm,  S6  Iowa,  252,    felony  in  the  practice  of  hia  profession, 

65  N,  W.  154.  and  to  revoke  the  certificate  for  pa  I  pa  ^ 

^FeopU  use  of  State  Bd.  of  Health  r.    ble   incompetency,  may,  after  granting 

0lti«  Mountain  Joe,  129  Fll.  370,  21   N.    a   oertificate,    make   inquiry   as   to   the 


A  tftntement  of  the  county  attorney  in 
Btsntnent  in  a  prosecution  for  pur^tijng 
tb«  oecnipation  of  a  medical  special ist 


competency  of  the  holder,  and,  If  incom- 
petent,  revoke  it,     Sinte  t.  Moaher,  78 
Iowa,  321,  43  N.  W.  202. 
So,  the  application  of  the  proviaions 


I 


tra%'eling   from   place   to   place  without  of  a  statute  autborjasing  a  revocation  of 

having    paid    the    license    tax    therefor,  a  physician's  license  for  gro»fily  immoral 

that   they  are   trying   a   man   who   ha»  conduct  to  a  person  whose  hablta  were 

b<»en   indicted   all   over  the   country,   is  grossly  immoral   before   the   passage   of 

improper  and  prejudicifll  to  defendant*!  the  law  is  not  in  the  nature  of  a  pun- 

^rigrita.      ffmpe    v.    State     (Tex.    Crim.  ii^hment  so  as  to  render  the  stntute  ine- 

f  Am4  7S  8,  W,  1064.  gal  as  an  e^  poet  facfo  law.     Meffert  v. 

^Sm    People    uBe    of    Biate    Bd,    of  State  Bd^  of  Medioal  RegUtratitm,  66 

Bmstih  ▼.  MeCoy,  125  111.  280,  17  N.  E.  Kan.  710.  72  Pae.  247. 
7815;    State   em  tpL   Burroughe   v.   Web-        "See  Curry  er  v.  Oliver,  27  Ind.  A  pp. 

mier,   150  Ind.  607,  41   h.  R.  A.  212,  50  424,  60  N,  E.  364,  61   N,  E.  593;  Stat^ 


X.  E,  750;  Meffert  v.  State  Bd.  of  Med 
•r«f  Bepietration,  66  Kan.  710,  72  Pac. 


ew  ret.  Waiker  v.  Oreen,  112   Ind,  462, 
14  N.  E.  352;  Re  Washington  (Q.B.D.* 


$ 


247;  tttate  ¥.  SehuU^,  U  Mont.  429,  2B  23  Ont.  Rep.  209. 
Pae.  643 ;  State  V,  Weyerhorst,  1 1  Mont        Tlie  omeial  intorest  of  the  secTctary  of 

434,  28  Pac.  644 ;  State  em  reL  Baldwim  the  state  board  of  health  in  complaints 

If.  Kellogg t  14  Mont-  426,  Stl  Pac.  fl57.  made  by  him  to  the  board  for  violation 

"Sw  Haicker  v.  New  York,  170  U.  S.  of  a  law  with  reference  to  the  practice 

IBP,  42  L.  cd.  1002,  IS  Sup.  Ct.  Bep.  573.  of  medicine,  and   for   the  revocation  of 

t^'^lation  to  the  effect  that  one  who  the  certiOcate  of  the  party  in  fault,  in 

hail  been  convicted  of  a  crime  should  no  not  such  as  warranta  quasbinf^  the  pro^ 


lonirei'  engsige  in  the  practice  of  medi 
cine  docs   not  constitute   an   addition  a 


cecdings  for  the  revocation  of  the  certifi- 
cate,   on    account    of    his    participation 


funinhnrent  or  an  ea?  p^t  faHo  law,  but    tberein.     ^''nfp  JJrf,  of  Htal'th  v.  /Joy,  23d 
•gallv   pre*cribef4  the  qiialificjitiona  for    R,  I,  53a,  48  Atl.  802. 
piiyiscian  and  the  appropriate  evi< 
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tutionaL**  And  the  revocation  of  lioetiseg  of  physicians,  ettL^  for 
unprofeaBional  or  dishonorable  conduct,  is  not  a  judicial  fimcdon, 
and  may  be  properly  conferred  on  a  board  of  medical  examiners  f^ 
and  when  authorized  by  statute,  it  cannot  be  prevented  by  prohibi- 
tion*** But  a  statute  authorizing  a  revocation  mnst  have  a  reason- 
able conEtnicUoii  f^  and  the  power  cannot  be  exercised  unless  plainly 
conferred;^*  and  the  board  cannot  act  from  caprice  or  without 
causey  and  the  conduct  must  have  been  such  as  would  in  common 
judgment  be  deemed  diahonorable  or  unprofessionaL^*  Representa 
tiona  calculatad  to  deceive  and  defraud  the  public  constitute  dishon- 
orable and  unprofessional  conduct  within  these  rules-*^      And  it 


^Eateker  v.  Nets  York,  170  U.  S.  l8tJ. 
42  L.  e±  1002,  18  Sup.  Ct.  Rep.  673; 
People  V.  Hawker,  152  N.  Y.  234.  46  N. 
E.  607  f  State  e*  r(?Z.  Chapmnn  v.  Stain 
MciHcfxl  EsHifitin^rs,  34  Minn,  3S7,  26 
N.  W.  123. 

But  a  pbysicifln'a  license  to  practise 
is  a  riglit  or  estate  entitled  to  prot4*o- 
tion ;  and  a  statute  authorizing  a  state 
board  of  healtb  to  revoke  aucb  a  license 
for  grossly  uti professional  conduct  liable 
to  deeetve  or  defraud  the  public,  without 
fixing  any  standard  by  which  such  fact 
ehall  be  determined,  la  void.  Mattheioa 
▼.  Murphtft  23  Ky.  L-  Rep.  750,  54  L.  R. 
A.  415.  63  8.  W.  7S5. 

^Btaie  ea?  ret  Chapfinan  v.  State  Med- 
ical Esra miners,  34  Minn.  387,  26  N.  W. 
123. 

"/6id. 

Where  there  is  evidence  upon  which  a 
general  council  of  medical  education  t^n 
reasonably  hold  that  a  registered  med- 
ical practitioner  haa  been  i^ilty  of  in- 
famous  conduct  in  a  professional  eripaei- 
ty,  the  decision  of  the  boar<l  under  a 
statute  jrivinfj  it  povs'cr  to  erupe  the 
name  of  the  practitioner  in  such  case 
from  the  re^stcr  is  Rnal.  and  cannot  be 
reviewed  by  the  court.  AUinson  v,  Qen- 
eral  Council  of  Bfedicai  Edu&xtion 
[1894]  1  Q.  B.  750;  63  L.  J.  Q.  B.  N.  B. 
534.  58  pT.  P.  542.  H  Reports.  217,  70  L. 
T,  N.  S.  471,  42  Week,  Rpp.  289;  .41^ 
hiti  It,  (Jeneral  Council  of  Mtv/ira/  Edu^ 
mtion,  L.  R.  23  Q.  R.  Div.  4Q0,  58  L. 
J.  Q.  B.  N.  S.  600.  61  L.  T,  N.  S.  585, 
37  Week  Rep.  771.  54  J.  P.  36. 

*^ People  nfie  of  f^fftte  Bd.  of  Hetilth  v. 
McCoy,  125  111.  280,   17  N,  E.  78fl, 

A  statutory  provision  that  a  medical 
board  may  revoke  physicians*  certifi- 
caites  for  unprofessional  or  ijishonorable 
conduct,  and  that  a  diploma  and  cer- 
tiQcat-o   shall    be    ooncluaive   aa   to    the 


ri^bt  of  the  holder  to  practise  mediciti*, 
gives  power  to  the  board  to  revoke  wr- 
tiflcates  of  only  those  persons  who  are 
not  i^raduate*  in  medicine.  WiUiamiw. 
People,  17  111,  App.  274,  Amrmea  In  m 
III.  84.  11  N.  E.  881, 

And  one  that  any  peraoa,  who,  aft«r 
conviction  of  a  felony,  shall  practise,  or 
attempt  to  practise,  medicine,  ii  giiiltv 
of  a  misdemeanor,  bas  reference  onlv  t-^ 
misdemeanors  committed  after  the  )m 
sage  of  the  act;  but,  aa  to  the  felony 
charged  as  the  former  ofTensc,  it  bV 
referenoe  to  those  committed  before  a* 
well  as  after  the  passage  of  the  ict 
People  V,  Hawker,  152  N.  Y.  234,  4$  N, 
K  607. 

And  one  purporting  by  its  title  to  be 
a.  complete  revision  of  the  «ubjei^-inftt- 
ter  of  the  practice  of  medicine,  and 
which  was  intended  as  a  substitute  for 
the  previous  statute,  providing  that  ths 
state  board  of  heal  lb  tnay  refuse  lo  ii- 
sue  certificates  for  unprofessional  or  dis- 
honorable conduct  and  may  revoke  such 
certificates  for  like  cauaes,  confers  no 
power  upon  the  board  to  revoke  certifi- 
cates of  persons  wbo  bad  been  Hcenfcd 
to  practise  medicine  prior  to  the  dtite  U 
took  effect  State  Bd,  of  Heattk  t. 
Rose,  191  111,  87,  RO  N.  E.  811, 

'^Ex  parte  Pariridge^  L.  K,  19  Q.  E 
Div,  4G7*  36  Week.  Rep.  442;  Matthfwt 
v,  Murphy,  23  Ky.  L.  Hep.  7M.  54  U  R 

A.  415,  B3  S.  W.  785. 

"Pmple  ttse  of  mnte  Bd.  of  B*^Uh  t, 
McCop,  125  111.  2afl,  17  N.  E.  780:  iU 
linmm  v\  General  Couneit  of  Hfrdical  Ed- 
ucdfion  [im\]  1  Q.  B.  750.  63  L.  X  Q. 

B,  N.  S,  534,  0  Reports,  217*  70  L.  T.  K. 
S.  471,  42  Week.  Rep.  28^.  53  J.  P.  54l 

** People  »MP  of  Rt(ttf  Fd  of  H^lth  v. 
MoCoy.  125  III.  28fl.  17  K,  1.  780.  A^ 
finning  30  III.  A  pp.  272;  Ht*iit  •'^  reL 
Feller  v.  State  Medical  Exotr^mert,  U 
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ia  immaterial  whether  the  misconduct  was  comiaitted  before  or  after 
registration;*^  and  atich  provisions  apply  tct  registered  practition- 
ers who  are  convicted  of  a  criminal  offense.®*  Kevocation  of  a  1j- 
cense^  without  due  notice  to  the  accused  of  the  proceedings  againBt 
him,  and  an  opportunity  to  be  heard,  Is  fatally  defective  j^^  and  pre- 
viooa  criminal  prosecution  or  acquittal  for  tiie  same  act  does  not  af- 
feet  it  as  ft  ground  for  revocation  of  a  license  or  expulsion  from  a 
medical  society.*^ 

448,  Expuliion  from  lociety, — Medical  aocieties  are  bodies  corpo- 
rate, and  have  the  power  of  amotion  or  expulsion  of  their  members 
for  cause,  as  an  incident  to  their  constitutions***  And  laws  providing 
for  the  expulsion  of  physicians  from  medical  societies,  and  the  abro- 
gation of  their  licenses  in  case  of  gross  ignorance,  or  iniseonduct  in 
tbetr  profeseion,  or  when  guilty  of  immoral  conduct  or  habits,  are 
ralid  and  constitutional.^*     But  the  power  of  amotion  is  not  arbi- 


ilinn.  3»1,  26  N.  W.  125;  Re  WaMfiing^ 
ion,  (Q.  B.  D.)  23  Out.  Rop.  2II9.  And 
mm  Curry  €r  v.  OHi^r^  27  Ind.  A  pp.  424, 
00  N.  E,  364,  fll  N.  E.  503-  maU  w. 
MHwirt  (Wash,)  72  Pac.  1020. 

But  ft  barmJeas  advcrtHemont  by  & 
plijuicifiii  of  his  wonderful  attainments 
Mjid  su«ee««e6  it  not  ^uftlcicnt  to  warrant 
tt  revocation  of  hiB  license  for  unpToftJA- 
vlcmal  or  dii»honorable  oonduct.  People 
iftM  of  $iate  [id.  of  Health  v.  McCoy, 
12$  III,  289,  17  N.  K  7Bfl. 

And  fl  i*  not  immoral,  dialionorable, 
*»r  unprofe^ssional  conduct  for  a  physi- 
cian, on  request*  to  conceal  the  fact  that 
one  of  hi»  patienta  had  innoMntly  suf- 
fered n  miicarriage;  or  to  refuse  to  re- 
vc*1  jnno<*nt,  noncriminal  flt*»cfets  of  his 
|iiiUMit«t  when  requested  nrvt  to  do  »o, 
mnd  whi»n  advised  tliat  lie  was  not  re- 
ifiiirfd  to,  State  ear  r«L  BaldiMn  v.  Kel- 
iQifSf,  14  Mont.  426,  36  Pac  957, 

^Qu^m  V.  Oencrtil  ("min^l  of  Medical 
f:dumH<m,  3  El.  k  El.  524.  30  L.  J.  Q. 
B,  K.  S.  20K  7  Jur.  N,  S.  796,  3  L.  T. 
S.  a  mi.  9  Wpek.  Rep.  413. 

One  who  obtains  a  cert ifi cat**  to  prac- 
tice mrdieine  by  misrepresentation  and 
fraud  in  palming  olT  upon  the  ft^ite 
l>citird  of  health  a  diploma  jsmied  to  an- 
other, ai  one  issued  to  himself,  is  guilty 
9f  unprorefksion».t  conduct  warranting  n 
rrromtiof)  of  htB  license;  the  rule  that 
the  unprofcittional  conduct  must  occur 
after  the  in'anting  of  the  ecrti6catp  bav- 
tng  no  apptif^tion.  State  Bd,  of  Hfulth 
V.  Hoif.  22  R.  L  538,  48  AtL  H02. 
w^urtn  V.  Qcnvritt  Couttcil  of  Mt^ieal 


E^uejiHon,  3  EU  *  El.  524,  30  L.  J.  Q, 
B,  N.  S.  201,  7  Jar.  N,  S,  798,  3  L.  T, 
N.  8.  692,  9  Week.  Rep.  413. 

^Fffople  w*e  of  i^ta^te  Bd.  of  Health  y. 
MvCoy,  125  Uh  289,  17  N.  K  7Sfl;  gtaU 
V.  Behutts,  11  Monk  429.  2H  Pac.  643; 
Gage  v*  New  Bampahtre  Eeleotic  Medi- 
ml  fSoc.  63  N.  IL  92,  i>6  Am.  Rep.  493. 

But  where  a  physician  gi^ta  bim^elf 
licensed  to  practise  on  the  strengrtb  of  ia 
diploma  from  a  college  in  ai*otber  sUite. 
ami  he  disregarda  a  notice  of  the  mf'di- 
cal  board  t^  show  cause  why  hia  llcpnae 
iliouM  not  be  revoked  as  having  been 
procured  by  fraud  in  presenting  a  Bpuri- 
oua  diploma,  an  afEdavit  of  the  aecrc- 
tary  of  the  college  purporting  to  have 
iRfiued  the  diploma  that  none  had  ever 
be^en  granted  to  nunb  a  person  is  suffi- 
Client  evidence  to  warrant  a  revocation. 
Btef^ens  v.  Hili.  74  Vt  164.  62  Atl.  437. 

^Ite  Ciimpl^eU,  197  Pa.  581,  47  Atl. 
B60;  Rr  Hmifh,  jO  Wend.  449. 

**Fftwceti  V.  Ckarlea,  13  Wend.  473. 

**R€  Smith,  10  Wend.  449. 

A  conAtltutionnl  provision  forbidding 
the  creation  of  courts  proceeding  differ- 
ently from  courts  of  common  law  refers 
to  Mmrts  excreii^ing  tlie  usual  jurisdic- 
tion of  courts  of  law,  but  proceodinir  by 
modes  unknown  to  the  common  taw,  and 
does  not  apply  to  provisions  giving  to 
medical  f»ocietiea  the  right  to  try  any  of 
their  members  against  whom  speeiflc 
charges  of  grow  ignorance  or  miscon- 
duct in  their  profession,  or  of  immoral 
conduct  or  babit«  may  be  brought  Ibid, 
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trarj  and  unlimited.*^  And  it  cannot  be  exercised  without  a  pTeviom 
csonvictioB  or  indietmeat  in  a  criminal  court  for  the  offense  charged, 
unless  it  relates  merely  to  the  official  or  corporate  character  of  tlie  ac- 
cused, and  amounts  to  a  breacii  of  the  condition  expressly  or  taciUj 
annexed  to  his  franchise.**  And,  in  such  caae,  to  warrant  an  amotion 
the  member  must  have  been  giiiUy  of  an  offense  against  his  doty  to 
the  corporation,  or  of  acts  calculated  to  destroy  it  or  its  liberties  and 
privileges-^^  A  society  cannot  expel  a  member  because  he  did  not 
possess  the  requisite  qualifications,  and  obtained  his  admission  by 
false  pretenses,*"  A  medical  society  is  not  precluded  from  preferring 
charges  against  a  physician  by  the  fact  that  the  same  charges  hare 
been  previously  made  and  not  sustained.'** 


IV,  Pkooeddre  of  medical  boards. 

448,  Methods  generally, — The  legislature,  as  the  lawmaking  pow 
er,  has  authority  to  prescribe  the  methods  of  procedure  of  boards  of 
medical  examiners.^ ^  And  it  alone  is  to  judge  of  what  ia  wis©  and  ex- 
pedient, both  as  to  the  qualifications  required  and  as  to  the  methw] 
of  ascertaining  them,  the  courts  having  no  supervisory  power  so  long 
as  the  Icgislatiire  keeps  within  the  Constitution*^*  Where  the  stat- 
ute does  not  prescribe  the  practice  to  be  followed,  the  prooeediTig 
should  be  conducted  in  such  an  orderly  manner  that  no  substantial 


I 


'^People  e^  rel.  Gray  v.  Medieal  800. 
S4  Barb.  570. 

**Fawcctt  V.  Charier,  13  Wend.  473. 

*  People  ea?  rel,  Graj/  v.  Medical  8qc, 
24  Barb.  670. 

The  act  of  a  ptiyeieian  in  publis^hing 
a  profesaiDnal  advertiaement.  tlii*  con- 
ten  ta  of  which  were  not  inconsistent 
with  perfect  jErood  faith  on  hi»  part,  re- 
ferring" to  treatment  in  a  e{>ecia1  branch 
of  hi*  profession  which  he  had  adopted, 
though  contrary  to  the  rules  of  the  med- 
icft!  society  to  which  he  belonged,  is  not 
such  an  aet  as  wonld  warrant  his  imme- 
diate expulsion,  where  he  had  no  notice 
of  the  estirttenee  of  auch  rules.  People 
«?w  rel  liartlelt  v.  Medical  Soe.  32  H.  Y. 
192. 

"^Faweelt  v.  €harle»,  13  Wend.  473. 

And  where  a  county  medical  sodety 
attempts  to  expel  a  ni ember  on  the 
ground  of  warrt  of  rf^tjuiMite  quali  ft  ca- 
tions, and  that  he  obtained  his  admis- 
aion  by  ffllwe  pretences,  the  attempt  be- 
ing without    jurisdiction,    a    rcaolution 


adopted  and  entered  among  ita  prooctd- 

inga,  expelling  a  member  for  audi  caa*f, 
19  a  libeU  for  which  the  member  intro- 
ducing it  ia  liable.     I  hid. 

Where  a  medical  soeietj  haa  exp^lM 
a  tnemher  under  an  illegal  and  void  reg 
ulfltion,  mLindamUH  will  lie  to  compel  hi* 
restoration  and  recognition  as  a  mtm- 
tier.  People  est  rel.  Gray  v,  M&iieai  Soe. 
24  Barb.  570. 

«We  Smith,  10  Wend.  449. 

"^Wilkins  V.  State,  113  Ind.  514,  16  K, 
E.  It>2. 

"fftitf.;  Eastman  v.  State,  lOfl  lad. 
278,  58  Am.  Rep.  400,  10  N.  E.  97. 

The  findings  of  a  medical  board  whos# 
duty  it  is  to  determine  any  compfaial 
against  any  person  holding  a  physiidan** 
license,  on  the  question  of  the*  revom 
tion  of  the  license  of  a  physicinn,  arr 
eoncluBive  upon  the  courts  in  the  ahdeaf«^ 
of  fraud,  corruption,  or  opprcsaioo. 
Meffert  v.  State  Bd.  of  Jf<»dt«oJ  Mefir 
traiim,  m  Kan.  710,  72  Pac.  247. 
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right  would  be  denied/*  And  the  time  and  place  of  meeting  of 
boards  of  medical  examiners  are  to  be  fixed  bj  the  persons  in  whom 
the  law  hai  vested  the  authority ;  and  one  who  desires  a  licenae  must, 
at  leasts  make  reasonable  inquiry^  since  he  is  given  notice  by  a  pub- 
lic law,**  Buty  although  they  should  and  do  follow,  to  some  extent, 
the  methods  of  the  courts,  from  tlieir  nature  and  the  character  of  th© 
duties  required,  a  more  flexible  practice  must  of  necessity  be  followed 
in  some  eaaeg ;  and  any  evidence  w^hich  tends  to  prove  or  disprove  com- 
petencv  may  be  considered,  though  it  is  not  the  best  evidence,  and  not 
evidence  admissible  in  a  proceeding  before  a  judicial  tribunal.'** 
The  accused  in  a  prosecution  for  the  revocation  must  he  given  a  fair 
opportunity  to  meet  the  charges  and  evidence  against  him,*^  But 
such  a  proceeding  is  not  one  of  the  class  of  eases  in  which  a  jury 
trial  is  reserved  by  the  Constitution,*®  The  expenses  incident  to  the 
trial  of  a  proceeding  to  have  a  medical  license  revoked  are  not  recov- 
erable at  common  law;  and  a  right  to  recover  them  must  be  founded 
on  the  statute ;  and  coats  and  disbursements  cannot  be  allowed  in  the 
ftbdcnce  of  statutory  authority.** 

450.  Eeview  of  determination  of  board. — The  power  or  discretion  of 
medical  examiners  to  reject  applicants  for  licenses  to  practise  medi- 
cine is  not  arbitrary,  but  must  he  based  on  the  learning  and  qualifica- 
tions of  the  applicant,*^  and  is  subject  to  correction  in  case  of  abuse. *** 


'*8tat€  <sr  reL  Kellogg  v.  Di9iHoi 
Cmiri,  13  MonL  370.  U  PflC,  296. 

Bui  a  board  of  mecHcal  examiners  wiU 
not  lie  restrained  by  injunction  from  dis- 
^iiari^Pfr  it*  appropriate  functions  b^- 
e«utM^  of  jtc  organization  without  notice 
to  •ome  of  it»  members,  where  the  atat- 
nijt  doc»  not  impo^i;  upon  any  of  the 
m«iiiber«  of  tb^  hoard  the  dutj  of  noti- 
fring  the  others.  Howard  v,  Parker^  4& 
T«x.  236. 

•Wi(JtiiM  ▼.  8iat€,  113  Ind.  514,  16 
H.  E.  192. 

*Tr aer  r.  Biote  M^iml  Bmamin^rit 
lOa  fiTwn,  559,  76  N.  W.  S5.1. 

A  EDcdiral  board  w  eom posed  of  phy^i- 

dsiiA,   and   Ttnt    petfionft  fearripd   in  the 

law;  and  piendingti  tn  pro<*«NHlinge  before 

It  should  not  be  too  strictly  construed  j 

ui/d  too  cTose  observance  of  the  Bcienee 

■  of    pleftdinif    Ahould    noL    be    required, 

MlMigll  a  compTtiint  mti^it  ^ot  forth  the 

rlMts  whieb  conMiltute  an  olfenne.  Bttff^^ 

tm  rttL  Baldwin  v.  Kellogg,  14  Mont.  426, 

U  Pac  Ul. 

•'TroCT-  1^.  Sfrtle  Meditnl  Kira miners, 
106  Town,  56n,  76  N,  VV,  85:i;  fiUite  V. 
Bthiilii.  n   Mont.  429,  28  Puc  H43. 

A  proceed inp  for  the  purpose  of  re- 
ivoiring  a  HceuRe  of  a  reguUrly  admit* 


t«d  and  practising  pby«ictan  for  unpro- 
fcHs^nnal  nnd  diahonorable  conduct  is 
quiifli  criminal  in  its  nature,  and  the 
state  ia  properly  made  a  party  theri'to. 
St(tie  ex  rel.  Beekman  t»  Esti^f  34  Or. 
190.  51  Pac.  77.  52  Pac.  571,  65  Pne.  25. 

And  wbere  the  state  has  been  made  a 
party  to  sucb  a  proeeefling  for  unprofes- 
fiional  and  dishonorable  eonduct.  service 
of  notice  of  appeal  therein  on  the  sUxte 
ifl  sufTident  j  service  of  the  notice  on  the 
relators  or  tbe  board  ia  not  necesiiiry 
to  the  jurisdiction  of  the  court  on  ap- 
peal.    I  hid. 

*Sfrile  Bd.  of  Hf^nHh  v.  Hov,  22  R.  L 
538,  48  Atl.  802;  Re  Smith,  10  Wend. 
44ft. 

*i?fa(fe  ew  rel.  Beekman  v,  Enies,  34 
Or.  206,  51  P.1C.  77,  52  Pac.  571^  55  Pac. 
25. 

*^^tat€  V,  FteiMcher,  41  Minn.  lie.  42 
N.  "W.  (196.  And  see  fotva  Eclevtip  Mrd^ 
icfxt  Colieffe  Antto.  v.  Hehrader,  87  I  own, 
050,  20  L.  R.  A.  355,  55  N.  W.  24;  ^Uiic 
e^  reL  Hnthotmjf  v.  f^tnfr  Bd.  of  flmUk, 
103  Mo.  22,  15  8.  W.  322^  a^e  Wo  v. 
State,  30  Neb.  241,  54  N.  W.  513. 

^\iUopalhie  Mniieal  E^nmin^T»  r. 
Foij:icr,  50  La.  Ann.  1358,  24  So.  BOS, 

But  the  proceedings   of    a    board    of 
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In  ease  of  the  arbitrary  refusal  of  a  certificate  by  Siieh  a  board, 
mandamiLS  to  compel  them  to  act  is  a  proper  remedy*'*'*     And  the  ■ 

remedy  ib  the  same  where  the  student  has  completed  bis  medical 
course^  and  is  arbitrarily  refused  an  examination  and  degree;^*  or 
in  case  of  the  abuse  of  the  discretionary  powers  of  a  state  board  of 
dental  examiners,***     So  the  same  rules  apply  to  the  revocation  of  li- 
censes of  physiciang  for  improfeasional  or  dishonorable  conduct,  a 
revocation  not  being  authorized  for  anything  short  of  conduct  which 
would,  in  common  jndgmentj  be  unprofessional  or  dishonorabla^" 
And  when  a  board  has  found  all  the  facts  necessary  to  a  judgment^ 
80  that  the  judgment  is  nothing  but  a  conclusion  of  law  upon  the 
facts,  the  entering  of  the  judgment  is  in  its  nature  ministerialj  and 
may  be  compelled  by  mandamus."^^    But  where  the  board  has  not  ab- 
solutely refused  to  act,  or  acted  on  improper  motives,  but  has  acted 
in  matters  involving  the  exercise  of  its  discretion^  its  action  cannot 
be  brought  into  review  by  mandamus.^^    And  a  determination,  aiter 


f 


Tnedical  exam  in  era  in  refusing  a  licence 
to  practise  to  an  applicant  cannot  b« 
reviewed  by  the  court  after  the  board 
has  been  dUsolved,  where  no  proceeding 
was  taken  at  tbe  time  to  compel  it  by 
mandamus  to  act.  Miller  v,  Medieal 
Board,  3a  Or.  5.  52  Pnc.  703. 

**Harding  \\  People,  10  Colo.  387,  15 
Pac.  727;  People  ea?  reL  Hheppard  v.  Ft- 
UitoU  Dental  EiXfaminers,  HO  IlL  ISO; 
lUinoia  Denial  E^aminera  v.  People,  20 
11],  App.  457;  Garje  v.  New  Hampshire 
Ecleetin  Mediml  8oc~  63  N.  H.  02,  52 
Am.  Rep.  402 ;  Btate  ex  reL  Eathaway 
V.  Btate  Ed.  of  BealtK  103  Mo.  22,  15 
S.  W.  322.  And  see  Btaie  ear  reL  Mon 
nier  v.  Board  of  Pharmacif^  110  La.  99, 
34  So.  159. 

But  allegations  that  a  certain  institu- 
tion was  a  reputable  college,  and  that 
sufficient  evidence  of  that  fact  waa  at 
the  comninnd  of  the  board  of  dentiil  ex- 
atnincrs  to  whom  a  diploma  from  that 
college  waa  presented,  and  that  the  pe- 
titioner  furnished  evidence  satisfactory 
to  the  board, — are  not  fiufUcient  to  show 
that  the  board  found  tbese  facts,  so  as 
to  make  a  petition  for  mandamus  good 
on  demurrer.  Van  Vleek  v.  Dental  Ess- 
amincTM  (Cal.)  44  L.  VU  A.  635,  48  Pac 
223. 

"People  ts  reL  Ceml  t.  Bellevue  Hos- 
pital Medical  College,  00  Huji,  107,  14 
N.  Y.  Supp.  400.  And  see  8iaie  Bd,  of 
Pharmacy  v.  White,  84  Ky.  626,  2  S.  W. 
226. 

**llUnm»  Befi  Uil  Esiaminers  v.  People , 


123  III.  227,  13  N.  E.  201;  Ewbank  w. 
Turner   (N.  C.)    46  S.  E,  608. 

"^People  use  of  State  Bd.  of  Health  w. 
McCoy,  125  111.  289,  17  N.  E.  786;  Si<iie 
ea?  rel  Hathaway  v.  State  Bd.  of  Het^iK 
103  Mo.  22,  15  S.  W.  322. 

^^llHnoit  Denial  Examiner§  t.  Pe&pk, 
20  111.  App.  457. 

^atate  es  ref.  Poimll  v.  State  Medicat 
Examining  Board ,  32  IE! inn.  324,  50  Am. 
Hep.  575,  20  N.  W.  238;  Van  Vleck  t* 
Dental  Examiners  {Cal.J  44  L.  R.  A. 
63 5 p  48  Pac.  223;  People  tfj  reL  8hqh 
pard  T.  lUinois  Denial  Exafninert,  110 
111.  ISO;  ftlinoia  Bd.  of  Health  v.  Pao- 
pie,  102  III.  App.  614;  Bmiih  v.  ITai- 
tucky  Dental  E^^ miner e,  24  Ky.  L.  Rep* 
25,  07  S.  W.  0D9;  State  es  reL  Kirrh^ 
gessner  v.  Board  of  Healthy  53  N.  J.  U 
594,  22  Atl.  226;  Barmore  V.  Slate  Med- 
ical Examiners,  21  Or.  .^OK  28  Pae,  $; 
Williams  v.  Dental  E^amtnerB^  113  Tttin. 
619,  27  S.  W.  1010;  State  €jb  reL  Coffey 
V.  Chittenden,  112  Wis,  /i69,  88  K.  W. 
587 ;  Ex  parte  Lamer t,  33  L.  J.  Q.  B.  N. 
S.  60,  4  Best.  &  S.  562,  9  i^  T,  N.  S,  410, 
12  Week.  Rep.  201;  Allbuft  ¥.  OeHeral 
Council  of  Medical  Education,  L.  R.  £1 
Q.  B.  DiY.  400,  58  L.  J.  Q,  B.  N.  S.  im, 
61  L.  T.  N,  S.  585,  37  Week.  R«p,  HI, 
54  J.  P.  36. 

Where  a  medical  praetitioiier  alter 
due  inquiry  in  adjudged  by  the  g^inemJ 
council  of  medical  education  to  hmre 
been  guilty  of  infaniQus  conduct  in  & 
profes8ional  respect,  and  it  baa  eTaj>cd 
his  name  from  tbe  r^ater,  under  a  stal* 
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full  and  fair  examination^  that  a  medical  or  deutal  college  is  not  in 
standiDgj  60  ae  to  authorize  the  issue  of  medical  certificates 
upon  its  diplomas,  because  its  teachings  are  not  up  to  the  minimum 
requirements^  is  not  reviewable  by  the  courts.^**  And  where  the  stat* 
ute  provider  a  plain  and  adequate  remedy  by  appeal  to  a  coxirt  from 
a  decision  of  a  board  of  examiners,  mandamus  will  not  lie  to  cxini- 
pel  them  to  act®*  And  where  a  licensee  was  entitled  to  a  license,  the 
courts  win  not  interfere  to  ascertain  whether  he  was  entitled  to 
it  in  the  way  procured  or  in  some  other  waj.^"  Neither  can  the  ac- 
tion of  a  medical  board  with  referetice  to  the  granting  or  annulling 
of  a  certificate  be  oorreeted  by  certiorari,  vhen  it  did  not  act  arbi- 


at#  mnihctrmng  such  erEBiiT«  for  m^h 
eoiiidii<!t,  mnndumus  wiU  not  lie  tci  r&- 
mUvn  it  l"^  parte  La  Mteri,  4  Best  &  S. 
Si2,  33  L,  J.  Q.  B,  N.  S.  69,  fl  L.  T,  N. 
a  410,  12  Week.  Ri*p.  20L 

And  where  a  regii^trar  of  6  medical 
ootin^il  insert*  in  the  reiriflter  of  a  med- 
jea)  practilioiier  a  degree,  which  the  evi* 
lience  prodticed  by  the  claimant  did  not 
«bow  Innt  he  was  entitled  to,  and  after - 
WArd«T  t»y  order  of  the  couneil  and  with- 
otsi  notice  to  the  party,  the  reffiatrar 
Ktrikc^  out  the  degree,  mandnmus  will 
not  lie  to  compel  the  regiatrar  to  rtnn- 
•ert  if.  Queen  v,  Steele^  13  Ir.  C.  L. 
Rep.  308. 

"/otoii  Eclectic  Medical  College  Asso. 
T,  Sehradcr,  87  Iowa,  65P,  20  L  R.  A. 
355,  55  N.  W,  24;  Van  Vleck  t,  Dmtat 
B^min0Tt  (CaL)  44  U  R.  A.  635,  48 
Pae.  22^1 ;  P^opte  e»  reL  Sheppard  v.  11- 
Hnm^  Dentiti  flixaminera,  110  IlL  180; 
State  «»  reL  OrtfnviU'v  v,  Oreffory,  83 
Mo.  1*23.  53  Am.  Rep.  565;  BffHe  c#  ret. 
K irchq«'9jtner  v.  Bonrd  of  Realtk^  53  N* 
J.  L,  51>4.  22  Atl.  220;  F.wbank*  v.  fur- 
wet  IN.  a)   4«  S.  E.  508. 

MandtimUH  will  not  isaue  on  the  re- 
lation of  a,  m<^dtcat  eolleg^^  to  compel  a 
#t«te  l*oard  ai  medical  rp^lstration  ftrid 
«x;imJnnt]on  to  rceognize  the  medical 
coliefre  ab  a  rrtedical  institution  in  good 
idinir.  in  the  absence  of  the  prep*^n- 
of  ft  diploma  ami  a  demnnd  for  a 
Sintp  e^  reL  IJt/geti  Mediml 
CoUet^e  V.  Cotem^n,  64  Ohio  St.  377,  55 
L.  B.\4.  105,  60  N.  E.  568. 

Nor  will  it  lie  to  require  a  state 
tiOfird  of  mtNiieal  exammers  to  \nnue  to 
one  a  Heert^^e  to  prRCti^e  Tnedieine,  tin- 
der ■  statute  entitling  graduiitea  hold- 
ing diplomaa  ij*»Tjed  4>v  any  college  of 
eBtrthlii-hpd  reputjiti^^n  in  the  Rtflte  which 
hmM  m  four  jeara*  course  to  such  a  11- 


eenae,  thongfli  be  had  taken  a  full  course 
in  a  mediiail  college,  where  the  course  oi 
#11  ch  college  was  for  only  three  vear*. 
Moore  v.  Napier,  U  S.  C.  604.  42*  S.  E. 

mi. 

^Stuie  ejF  ret  Narcro»»  y.  Medioal  Ex- 
aminers, 10  Mont,  162,  25  Pac  440; 
filiate  eo?  reh  ^er^  v.  District  Court,  10 
Mont,  501,  48  Pac.  1104.  And  nee  State 
ex  reL  Kellogg  y.  District  Court^  13 
Alont.  370,  34  Pac.  298;  Btate  em  reL 
RiddcH  V.  DiHtrici  Court,  27  Mont.  103, 
69  Pac.  7ia 

But  a  statute  providing  tliat  an  In- 
formation may  be  prosecuted  for  the 
purposp  of  anniiliing  any  letters  patent, 
certificate,  or  deed  issued  by  the  state 
authorities,  when  obtained  by  frntid^  re- 
late* to  real  estate  transactions,  and 
not  to  licenses  issued  to  physicians  to 
practise  medicine.  Btfite  ei^  reh  Walker 
y.  Or  fen,  112  Ind.  462,  14  N.  K  352. 

And  where  the  legislature  has  pre- 
set il>p<!  the  (Himiitions  precedent  upon 
the  fulfttment  of  which  One  may  l»egiTi 
to  practise  rtu'dicine,  by  providing  for  a 
license  by  a  medical  board,  there  is  no 
power  upon  the  part  of  the  court,  un* 
der  a  statute  providing  generally,  that 
an  appeal  may  be  taken  from  the  deei- 
si  on  of  the  board  ref  using  or  revoking 
a  certificate,  and  that  in  caae  of  nn  ap- 
peal from  a  decision  revoking^  a  certifi- 
cate the  appellant  may  be  permitted,  In 
the  (iiseretion  of  the  court,  to  practise 
during  the  pendency  of  the  appeal,  to 
permit  an  applicant  whose  application 
for  a  license  has  been  denjeil,  to  prae- 
ti!^c  during  the  pendency  of  an  appeal 
from  mich  deniaL  Stfite  ea?  rel^  Stttte 
Medioal  Examiners  v.  District  Courts  2fl 
Mont.  121,  m  PflC.  754. 

«ll>rr/p„  V,  Arnold,  5  Okla.  678,  40 
Pac.  015, 
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trarily  or  unreasonably-^*  Nor  can  the  decision  of  such  a  botrd, 
whether  right  or  wrongs  be  annulled  by  injunctioii  f^  and  an  itif orma* 
tion  in  the  nature  of  a  quo  warranto  cannot  be  brought  against  a  U- 
oensee  to  annul  his  license.^^  The  validity  and  effect  of  an  appeal 
from  a  determination  of  a  board  of  medical  examiners  refusing  i 
license  is  not  affected  by  the  fact  that  the  board  allowed  the  appeal  to 
go  by  default** 

V,  What  constitutes  pkaotiob  of  medicine* 

451.  Qtneral  rules  and  definitloES. — The  practice  of  medicine  as  < 
dinarily  and  popularly  understood  has  relation  to  the  art  of  preveni- 
ing,  curing,  or  alleviating  disease  or  paln.*'^  One  practising  medieiaie 
practises  the  art  of  preventing,  curing,  or  alleviating  disea.^s,  ind 
remedying,  so  far  as  possible,  the  results  of  violence  and  accident;"^ 
and  any  person  who,  under  any  pretense,  operates  or  professes  to  heil 
or  prescribe  for,  or  otherwise  treats,  any  physical  or  mental  ailment 
of  another,  practises  medicine.*^  The  practice  of  medicine  consiite 
in  the  application  of  the  knowledge  of  medicine,  of  diseaaes^  and  of 
the  laws  of  health**®  It  is  not  necessary  to  the  practice  of  mediciiie 
that  it  be  confined  to  the  giving  of  internal  remedies,**  And  it  ip- 
plies  to  surgery,  as  well  as  to  the  giving  of  medicine."     And^  in  the 


^Traer  v.   State  Medioal  EitaminerMf 

lOe  Towfl,  56fl,  7G  N.  W.  833. 

^JAnroln  Med  teal  College  t.  Fo^ntm^, 
eO  Neb.  228,  82  N,  W.  865. 

''State  e^  rel.  Walker  y.  Green^  llfi 
Ind.  462,  14  N.  E.  352. 

*^matts  c^  ret  Riddell  v.  DUiriot 
Cmtrt,  27  MoTit  103,  09  Pac.  710. 

*^Sme  V.  Mtflod,  '20  E*  I.  032,  41  L, 
R.  A.  42a,  40  Ail  753. 

*^8iewart  v.  Raab,  65  Minn.  20,  Bfl  N. 
W.  266. 

'State  V.  Bv&tmU,  40  Neb.  168,  24  L. 
R.  A,  68,  68  N.  W,  728  j  State  v.  Paul, 
66  Neb.  309,  76  N.  W.  861;  RichardBon 
V.  State,  47  Ark.  562,  2  S.  W.  187; 
Matihei  v.  WoaJeu,  6ft  IlK  App.  654; 
Bihher  t,  Simpsanr^  69  Me.  181 ;  An- 
drews  T.  Btifrap,  26  L,  T.  N.  8.  704; 
Frovinmal  Medical  Board  T.  Bond^  22  N. 
S.  153. 

*^ People  vse  of  State  Bd.  of  Health  v. 
Blur  Mminttiin  Joe,  129  HI  370,  21  N. 
E.  923;  Adame  County  v.  Cote,  9  Ind. 
App,  474.  m  N.  E.  912;  Antle  v.  State, 
6  Tex.  A  pp.  202. 

^Davidaon  v.  Bohlman,  37  Mo,  App, 
570. 

But  on*?  nttcmliDg'  aick  persona,  who 
rveftlipr  proscribed  nor  administered  any 


medicine  nor  gave  anj  mdri^e,  bts  tr^tt- 
ment  con  si  sting  of  merely  »ittiTig  *tiIJ 
and  fixing  his  eyes  on  the  patient,  did 
not  practiRe  medicine  contrary  t0  a  stat- 
ute prohiUiliti^  sueh  practice  without  i 
license,  though  he  reoeiTed  pa^HHtil 
therefor.  Reg.  t,  Slmo^ri,  11  Out, 
Rep,  4, 

Htewart  v.  Raab,  55  Minti.  SO,  56  S. 
W.  256;  fAitle  v.  State,  m  Neb.  74i»,  BI 
L.  R.  A.  717,  84  N.  W.  248.  And  «« 
Davies  v.  Makutm,  64  L,  J.  Ch.  K,  8. 
1148,  L.  E.  29  Ch.  Div.  596,  5S  U  T  N. 
S,  314,  33  Wppk,  Rep.  6ll8,  50  J.  P.  5. 

Proof  timt  the  accused  actwJ  Mih^t  ti 
a  physic iftu  or  aui-geon  i»  sumcimt  to 
support  a  complaint  charging  him  with 
itle^ally  hold  in  IT  hitmielf  out  as  a  pbvfi- 
eian  and  atirgeon.  Com.  v.  51.  Pimt, 
175  MftSfl.  48.  56  N.  E.  482, 

Where  a  person  is  licesaed  «»  a  ror* 
peon  only,  hnwerer,  he  may  aifnitnift«r 
modicin^B  m  the  cure  r>f  a  •urgtcal  mm, 
without  bein^  sub j cot  to  penalties  (bf 
priictising  ftf*  an  jipfithecary  without 
having  obtained  n  eertificati';  but  ht 
bnR  no  ri^rht  ta  do  m  in  the  cane  of  in- 
ternnl  di senses  not  requiring  ■urti^ 
trea  t  m  nn  t.  .4  po  t  h  eeariet  goo.  T.  LoHmg^ 
2  Moody  A  R.  495p 
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absence  of  express  or  implied  statutory  requirements,  it  ia  not  necee- 
aary  that  the  practice  should  have  been  for  reward  or  compensation.^^ 
Practising  for  reward  or  corapensution,  however,  ia  expressly  includ- 
ed in  many  of  the  statutory  prohibitionaJ^  And  xinder  aiich  provi- 
sions one  who  does  not  solicit  patronage,  and  does  not  hold  himself  out 
as  a  physician,  or  pretend  to  be  one,  but  simply  adviaes  or  gives  med- 
icine to  a  sick  neighbor  or  friend^  making  no  charge  and  expecrting  no 
aomponsation,  does  not  practise  inedieineJ*  Nor  is  it  a  violation  of 
regulations  of  the  practice  of  medicine  to  prescribe  for,  or  render 
ether  medical  or  surgical  ^services  to,  another  gratuitously  in  an  emer- 
gency/* But  the  emergency  must  be  one  in  which  the  exigency  is  so 
pressing  that  some  kind  of  action  must  be  taken  before  a  physician  or 
surgeon  can  be  procured;  it  is  not  enough  that  the  sick  person  has 
been  given  up  as  incurable  by  regular  physicians,^® 

46t.  Vending  medicines  or  appliances.— A  vendor  of  medicine  or  ap- 
plianees  who  does  not  pretend  to  diagnose  diseases  and  determine 
which  of  his  remedies  is  proper  in  a  particular  ease  is  not  a  practi- 
tioner of  medicine  within  a  statute  prohibiting  the  practice  of  medi- 
eine  without  a  lichens©/'*  Uiough  he  indicates  what  particular  medicine 
will  cum  a  designated  disease.'^  But  a  person  who  claims  to  be  a 
physician,  and  holds  himself  out  to  the  world  as  such,  and  examines 
patients  who  ask  for  his  professional  services,  diagnosing  the  disease 
aod  giving  prescriptions,  is  a  practitioner  of  medicine  within  such  a 

"iriafe  T.  WchK  129  N.  C.  57»,  40  S.    statute,  ie  good  in  aiibfitanco,  anJ   will 


Where  th«  stalute  makea  it  unlawful 


support  a  eonvietion  tlioiif^h  ther^  wan 
no  ftU«^tion  that  the  aecused  re<!cived 


to  pr««tiA«  medicine  or  eurgcry  without   or    intended    to    receive    compenaation* 
lisvli^   registered   a    certificate    of  the   Blalock  w  State,  112  tia.  338,  37  S.  E. 
•tale  board  of  health,  but  impoaea  a  pen- 
sJtj  only  where  the  practice  of  medicine 
or  miT^ry  was  for  reward  or  compenea- 
tjoij,  there    can    be    oo  conviction  in  a 


3G1. 

'^Xetnon  V.  State.  97  Ala.  79,  12  So, 
421. 

^*8iate  V.  Paul  56  Neb.  3fi9,  79  N.  W. 


criminal  prosecution  thereunder,  unlei«   861 ;    Oreenfieid    v.    Gilmant  140  N.  Y. 
the  accused  received  a  reward  or  com-    168,  36  N.  E.  435. 


pen^^tion.     State  v.  Pirloi,  20  R.  I.  273, 

S8  Ati.  ese, 

"Sec  SiaU  t.  Pirloi.  20  R,  I.  273,  38 
All.    e56;    Stale  V.   fi(tle,    IB  Mo.   606] 


^People  r.  Lee  Wah,  71  CaL  SO.  11 
PRC.  851. 

The  repeal  of  a  law  prohibiting  th« 
practice  of  medicine  without  a   licence 


Slai^  T.  Pawl,  BO  Neb.  360,  70  N.  W.  does  not  give  validity  to  a  Cfintract  for 
941 ;  Jf<!<TaAa  v.  Siute^  40  Tex,  Crim.  medical  aervicei  enteri;'d  into  during  the 
B*p^  lU^  48  B.  W.  612:  f(taie  v.  Wilcom.   existence  of  the  repealed  law,     Mmjit  v. 


»♦  Kan-  78e*  68  Pac  634, 

Atid  where  by  statutory  definition  the 
wotdi  "practiue  medicine*'  embrace  the 
Idas  of  eiLacting  eomppnsation,  nn  in- 
djcUnent  charging  that  the  aecufieil  diit 
milftwfiilly  praetise  medicine,  and  c\- 
prtaalj  Ri^tiving  hi  8  havinf^^  any  of  the 
qnatifleat lonn  essential  to  the  lawful 
practice  of  medicine,   set   forth    in   the 


Wiltmms,  27  Ala.  207, 

^Stale  V.  Vm  Dnmn,  109  N,  C.  864, 
14  a  E.  32:  People  t%  Ltfhr,  03  111.  A  pp. 
505,  Afnrmcd  in  Iflfl  111.  361,  03  N/E, 
725 ;  ^Meeti  v.  CouUon,  24  Ont.  Rep,  240, 
I  Can.  Crim,  Cas.  114, 

"^Qvcen  v,  CouUon,  24  Ont.  R^  246, 
1  Can.  Grim.  Cai.  114, 
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statute/®  though  the  medicine  administered  is  a  proprietarj^  mn* 
edy  prepared  and  sold  by  himself.^®  And  it  is  not  necessary  that  one 
acting  as  a  physician  should  have  elainied  or  advertised  himself  tolw 
a  regular  legal  or  competent  practitioner.*'*  ^  The  true  question  for  the 
jury^  is,  Did  he  administer  the  drugs,  medicines,  or  appliaEces  as  a 
physician^  or  sell  them  as  a  druggist?  ®^  Nor  is  it  material  whetljer 
he  exercises  his  skill,  or  attempts  to  exercise  skill,  upon  one  patient 
or  upon  a  greater  number-®^  The  rule  is  different,  however,  though 
the  vendor  gives  advice  gratuitouisly  as  to  the  medicine  which  he  sells^ 
where  he  expressly  states  at  the  time  that  he  is  not  a  physicitu;^ 
though  the  mere  fact  that  no  charge  was  made  in  addition  to  the 
ordinary  price  of  the  remedy  does  not  prevent  the  act  from  oonsti- 
tutiug  practising  medicine.**  Nor  does  a  patent  securing  the  excln* 
give  right  to  manufacture  and  use  certain  medicines  autiorize  tlie 
patentee  to  prescribe  and  administer  them  in  the  character  of  t  phy- 
sician,  without  being  licensed  as  such.*"  So,  the  fact  that  one  is  t 
practising  physician,  registered  as  such,  gives  him  no  right  to  aeD 
drugs  or  patent  medicines  to  one  not  his  patient,  without  having  taken 
out  a  license  as  a  druggist;  and  this  rule  is  not  affected  by  a  pro- 
vision of  the  druggist  law  that  nothing  therein  shall  apply  to  or  ii- 
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^Stifte  V.  Van  Doran.  109  N.  C.  864. 
14  B.  E.  32  J  Payne  v.  State  (Tenn.)  70 
a  W.  1025;  Reg.  V.  nGwarth,  24  Ont 
Rep.  561;  Q^ieen  v.  Bam^eld.  4  B.  C. 
306,  3  Cun.  Grim.  Cm.  lai ;  Reg,  v. 
CouUon,  27  Ont.  Rep.  59;  Apothc<x[rieA 
€o,  V.  ^^ottingham,  34  L.  T.  N.  S,  76, 
And  see  Davi^  v.  Ca^^idy,  23  Ky*  L.  Rep, 
055.  U  S.  W.  633. 

The  faet  that  a  drujigiat  wna  regia- 
terod  under  an  act  wliich  entitled  him 
to  act  fl9  an  apothf^cairy  as  well  as  a 
drupfgist  does  not  authorisfie  him  to  prac- 
tice nieflicine,  Reg.  v.  Botcarth,  24  Ont. 
Hep.  56  L 

And  one  who  leased  and  oecupied 
rooms  for  several  months  for  the  de- 
clared purpose  of  practising  dentistry, 
and  who  did  dental  work  for  three  or 
more  perwons,  and  at  times  engaged  in 
filling  teeth  and  at  otherp  at  dental 
work  at  the  bench »  must  be  regarded  as 
having  engaged  in  the  praetioe  of  den- 
tistry within  the  meiining  of  n  statutory 
provjfiion  prohibiting  it  without  a  li- 
cense. Fcrner  v.  J?iof«,  151  Ind.  247. 
51  N,  E.  3fiO. 

^Eiate  \\  Van  Dorm,  im  N.  C.  864, 
14  S,  E    32 

"JSfafe  V,  Fattt,  56  Neb.  369,  76  K.  W, 
861. 

'"Holland  v.  Adatnt,  21  Ala.  680, 


^Adam*  Covntg  v.  Cots,  0  bid.  Ajf- 
474,  30  N,  E.  912. 

But  the  words  *'act  or  practiae  u  aft 
apothecary,''  in  n  statutory  prOTiiiw 
making  one  liable  to  a  penaltj  for  eroy 
offenfie  of  acting-  or  practising  «A  nA. 
are  directed  against  an  habittul  w  tm- 
tinuous  course  of  conduct;  and  wIiwp 
one  without  a  certificate  supplies  mrdi- 
cine  to  three  diiferefit  personn  at  ilif- 
ferent  times  on  the  aaToe  day,  be  h  lii- 
ble  for  but  one  penalty,  Apothecofim 
Co.  V.  Jonm  118831  1  Q*  B,  93.  <J7  L  Z 
N,  a  677,  41  Week.  Rep.  267,  17  Coi.  C 
a  688,  5  Reports,  101,  57  J.  R  51 

«Oom,  V.  St.  Pif^e.  175  Ma««.  4lt,  5» 
N.  E.  432 ;  People  une  of  Statt  84^  of 
HmUh  V.  Rmith,  208  HI,  31,  flj  R  R 
810,  Amrming  108  II L  App.  4dft. 

And  in  audi  case  Ills  declaratioiii,  ae- 
com  pan  Tin  g  such  acts,  that  be  wai  »«* 
a  phyaidan*  are  a  dm!  Risible  ia  a  proi*- 
cvitinn  for  ilb'f?:ally  practismg.  aa  a  pirt 
of  the  rea  gesim.  Cam.  v.  ^f.  Pifiri, 
1T5  Mass.  48,  55  K,  E.  182. 

^Reg.  V,  BofP<irfh,  24  Ont  Rep-  MIt 
1  Can.  Crim.  Ca^i.  14,  But  are  Cotl^ 
of  PhpaiHan/t  r.  Rose,  6  Mad.  44:  fUf 
\\  Hail  8  Out.  Rep.  407. 

^Jordan  V.  Datfton^  4  Ohia.  fS&* 
Thompson  t.  Bta^Miw^  15  WeRd. 
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lerfcre  with  Uie  busmess  of  any  practising  phjsicdan  who  does  not 
keep  open  shop  for  the  dispensing  or  compounding  of  medicines.** 
And  a  covenant  not  to  engage  in  the  practice  of  medicine  in  a  given 
local  it  J  does  not  prevent  the  covenantor  from  becoming  a  druggist*^ 
453,  Holding  out  as  a  physician* — The  practice  of  medicine  em- 
braces an  J  holdiDg  out  of  one's  self  habitnally  to  persons  employing 
hiiOj  as  a  profeasor  of  the  art  of  healing  diseases;*®  and  this  is  the 
rule  thongh  he  claims  to  cure  bnt  a  single  disease  or  addiction.** 
And  the  card  of  one  who  givea  a  bottle  of  medicine  to  a  patient  with 
**Dr/*  preceding  his  name  is  prima  facie  evidence  that  he  was  prac- 
tising medicine  at  the  time,*^  The  assumption  of  the  title  "doctor," 
howaveri  ia  not  nnlawful,  if  not  prohibited  or  penalized  by  statute-'^ 
And  the  use  of  the  title  *^*doctor"  to  which  one  Is  eDtitled  is  not  un- 
lawful^ though  the  source  of  it  was  such  that  it  did  not  entitle  him  to 
practise  medicine.*^     And  a  statutory  definition  of  practising  medi- 


^Fropte  w.  Mo&fman,  86  Mich.  433.  *9 
N,  W.  263;  Com^  v,  Hovio^if,  112  Kj. 
40  L,  ti6  S.  W.  3,  And  s<?e  Suffolk  Couit- 
ly  T.  8hQU>,  21  App.  Diy.  US,  47  N.  Y. 
Supp,  349. 

A  statute  prohibiting  the  tale  or  giv- 
in^  RWtty  of  opium  and  other  prohibited 
4mgs  except  on  pfpscripHon  from  some 
pbjsidan,  and  requiring  that  physicians 
or  phiirniacisita  who  prescribe  opium  or 
muj  of  the  drugs  numed  shftll  keep  a 
record  tht*reof  open  to  public  inspection, 
4oes  not  p<.'rtnit  a  practiiiiing  physician 
to  deal  out  uuch  drugs  without  a  pre- 
aeriptian.  £lal«  t.  Jones,  1%  Un  256» 
22  Pac.  340. 

But  the  vxemptjon  prortded  for  m  m 
statute  prohibiting  the  practice  of  phar- 
macpr  b^  persons  not  having  a  licenne, 
but  providing  that  H  Bhall  not  apply 
to  the  business  of  a  practitioner  of 
n*edtciiie  who  ib  not  the  proprietor  of  a 
<iryg  store,  lo  as  to  prevent  him  from 
Buppl>iiig  hit  patienU  with  »uch  arti- 
cles at  he  may  di-eni  proper,  ih  not  eon- 
tilled  to  the  com  pounding  of  drugs  and 
the    frlllng   of    prefer iptiuoft    done    in    a 

ShyNiriiUi^a    own    bueitiesi    or    practiae* 
ut  jH'rntlta  a  physician  casually  to  fMl 
a   prt^cTiption   made  by  another  phyai- 
ebui,  and  to  com  pound  tne  drugs  necca- 
,  mty  thirt-for.     Huff  oik  Count jf  y.  Shaw, 
11  App.  Div.  14G,  47  N,  ¥,  Supp,  349, 

^{Jrcenfeid  v.  Uihtian,  140  N.  Y.  108^ 
S5  N.  E.  435. 

"DatidMon  V*  Bohlman^  37   Mo.  App* 

'me;    Matlh^i  V.    Wvoteif,    09    III,    App. 

684;  Briiham  v.  StaU,  116  Ind.  112.  18 

N.  £.  4ii4;  revpt0  v.  Fhippin,  70  Mich. 


6,  37    N.   W.    ftS8;  Mwfter  ▼,  Chaae,  29 
Ohio  St  677, 

A  magnetic  healer  who  stylcB  himself 
*'profeft»or/*  and  holds  himself  out  to 
the  public  as  a  healer  of  di^eaae^  and 
whose  treatment  in  the  case  in  quea- 
tion  cotisistcd  in  holding  an  affected 
limb  and  rubbing  it,  ia  within  tiie  lerma 
of  a  fitatute  requiririg  a  license  of  per* 
sons  who  announce  to  the  public  a  readi- 
ness to  cure  disease,  or  who  nm  in  con- 
nection with  their  names  any  word  In* 
tended  to  designate  them  as  practition- 
ers of  medicine  in  any  of  its  branches. 
Parks  V.  State,  159  Ind.  211,  55  L,  R.  A, 
100,  64  N.  R  802. 

'^Benham  v,  State,  Ufl  Ind,  112,  1$  K. 
K  464. 

**M(iper  V.  State,  64  N.  J.  L.  325,  45 
Atl.  624, 

''State  V.  Mylod,  20  R.  L  032,  41  L.  B. 
A.  430,  40  Atl  753. 

"^Carpenter  V.  Bamilion,  37  U  T.  N, 
S.  157;  Hunter  V.  Clare  [18!^]  1  Q.  B, 
6a5,  68  L.  J.  Q.  B.  N.  S.  278,  SO  L.  T. 
N.  S.  197,  47  Week,  Rep.  394,  m  J.  P. 
308;  EUis  v.  Kell^,  0  Hurbt.  &  N.  222, 
30  L.  J.  Mag.  Cas.  N,  8.  35,  6  Jur.  N. 
S.  1113,  3  L.  T.  N.  S.  331,  9  Week,  Rep. 
56. 

So.  proof  that  a  man's  name  was  en- 
grared  upon  the  door  of  his  residenee, 
and  that  upon  another  plate  in  the  Bume 
frame  wa*  the  name  of  another,  who  was 
a  duly  qualified  medieaJ  practitioner, 
with  the  addition  of  the  wordii  "Sur- 
^oon,  Accoucheur,  etc.,"  and  thot  on  an- 
other door  watf  written  the  word  *'Sur- 
gery,"  and  on  a  lamp  over  the  door  ap^ 
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cine  including  any  person  who  shall  profess  pubUclj  to  be  &  phjii- 
cian  and  to  prescribe  for  the  sick,  or  who  shall  append  to  his  name 
the  letters  "M,  D*/*  does  not  incltid©  persona  prescribing  moral  doc- 
trine for  the  cure  of  disease,  such  as  Christian  Scientists,*' 

454,  Aotion  under  snperviflian  of  another. — A  person  profe^ing  to 
heal  or  prescribe  for  another,  or  otherwise  treat  anj  physical  or  ino^ 
tal  ailment  for  remuneration,  is  not  relieved  from  the  operation  of 
a  statutory  prohibition  against  practising  without  a  lioensej  by  tbe 
fact  that  the  operations  were  performed,  and  the  medicines  were  arf* 
ministered  and  given,  under  the  direction  and  charge  of  a  lioairitHi 
physician  and  surgeon.**  But  students  are  usually  pemiitt^  to  pre- 
scrilie  and  act  under  the  supervision  of  regularly  licensed  precep- 
tors.*^ And  an  unqualified  person  may  carry  on  the  business  of  t 
physician,  apothecary,  or  surgeon,  if  he  does  m  by  means  of  duly 
qualified  assistants,  and  does  not  himself  act  personal! j  in  any  of 
tliose  capacities,*^ 

455.  Acting  as  Bpeeialitt, — ^Statutory  provisions  prohibiting  the  pnc^ 
tice  of  the  medical  art  without  a  license  are  intended  to  prevent  the 
practice  of  any  branch,  either  of  the  medical  or  surgical  art^  by  unskil- 
ful or  unlearned  persons^  though  they  pretend  to  practise  for  particular 
diseases  or  particular  organs  only,  and  not  as  general  phjnsiciana  or 
surgeons.*^     And  one  who  holds  himself  out  as  an  oculist^  or  qre 


pear^d    the    words    "Surgeon,  A ceoueh- unqualified  pcrsoa,  in    which    the   m 

eur,*'  is  not  »uf!icietit  to  warrant  a  coo-  qualified   person   deflcribed   hjmsdf  ftf  4 

vjction   ag-iiinst   the   former   for   fala^ly  luedical  practitioner*  the  ajfr*emCTit  be- 

pri?tendinK  to  be  a  i4urg€Oti.     Fedgrift  v.  ing  that  the  ratdical  proctitioDcr  wai  tt 

Vhcvallivr,  8  C*  B.  N.  S.  246.  29  L.  J,  serve  him  in  his  profeiwioail  oinadtj, 

M^g.  Caa.  N.  8.  226,  fl  Jur.  N.  S.  1341,  might  not   be   invalidated    by    tmlm  ^ 

2  L,  T.  N.  S.  360,  S  Week.  Rep.  500.  acription,    under    a   statutory   prmboim 

*^Kan4a$  Ciiy  V.  Baird,  9Z  Mo.  App.  imposing  a  fine  upon  anj  penon  wilfiill| 

204.  anu  fraudulently  pretending  t0  iis«  the 

**8tat«  V.  Paui,  56  Neb.  369,  76  N.  W.  name  or  title  of  physician  or  doetor  iit 

mU  minJicine,  if  fiiich  unqualified  penoa.  il 

*See  ^\ilH^m9  v.  People,  20  111.  App.  the  prosecution    of  busine<i^   under  cob- 

92-  tracts  attendetl   patients   in   the  way  il 

The  fffirformanoe  of  dental  work,  and  which  a  medical  practitioner  ordmaiilf 

eliarging  and  reeeiving  pay  therefor  for  attends  them,  and  m   fact  aeted  a»  ts 

the  performer'fi  own  use*  'however,  con-  apothecary,  tbe  agreement  w  HI  be  takfft 

atitute  the  practice  of  detitiiitrv  within  to  have  been  made  in  the  oros^ecnUoft  ol 

the  meaning  of  a  statute  prohibiting  tbe  an  illegal  busineaa,  and   ther afore  ttiL 

practice  of  dentistry  w^ithout  a   certift*  ibid. 

Gate     from     the    board     of    examiners,        '^United  0fafet  v,  William*,  5  Qraae^ 

though   the   worK   was  done  as  a   mere  C  C.  62^  Fed,  Cat.  No.  16,7 1 i, 
ntudi^nt,    under    the   direction    of   a    li*        A  special  lit  ill  the  treatment  erf  di*^ 

eeni^ed  dentist.     Btate  v.  Reed,  6S  Ark.  easea  in  a  phytician  or  sur^eoo  who  ip 
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nu  5S  a  w.  40. 

"/Jdmet  T.  Makun<i,  64  L.  J.  Ch,  N. 
8.  1148.  h.  R.  20  Ch.  Div.  SflB.  63  L.  T. 
N.  S.  314,  33  Week.  Rep.  068,  60  J.  P.  5. 

But,  wiiile  an  ii;rn>('mpnt  ! between  h, 
(|ua[tfi^  medical    practitioner    and    an 


pliea  bimftelf  to  the  study  and  praeti** 
of  some  particular  branch  of  his  prof*^- 
si  on,  B^ker  r.  ffan^^ek,  2^  lod.  Ap#» 
466,  63  N.  E.  323,  54  N*  E.  3S. 

And  surgery  and  obst^^triea  as  pnpa- 
larly   underatbod   are  embraced  in  ^ 
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specialiBt,  holds  bimself  out  aa  a  physician  and  surgeon  within  a 
(Statutory  prohibition  against  such  holding  out  without  a  lieense.*"* 
Bnt  the  business  of  an  optician,  consisting  of  making  gpectacles  to 
fit  the  eyes,  is  not  within  a  statutory  provision  prohibiting  the  un- 
licensed practice  of  medicine  or  surgery,  whether  his  spectacles  are 
ground  generally  for  the  trade  or  specially  for  each  customer."**  And 
dentistry  is  not  the  practice  of  medicine  or  included  in  the  idea/**** 
k  though  a  physician  or  snrgeon  may  practise  dentistry  so  far  as  it  is 
incidental  to  his  business  as  a  physician  or  surgeon  ;>  and  the  courts 
have  refused  to  regard  a  dentist  as  a  mechanic,  the  tools  of  whuse 
trade  are  exempt  from  eKecution*^  The  practice  of  midwifery^  how- 
rer,  is  an  important  department  of  medicine,  and  is  included,  un- 
.  expressly  excepted,  in  provisions  regulating  the  practice  of  medi- 
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496.  Christiam  Sciemce. — The  practice  of  Christian  Science,  con- 
gi^ng  of  prayer  for  divine  assistancCj  and  the  encouragement  and 
tlirection  of  the  thoughts  of  the  patient,  without  recommending  or 
adniinistering  any  drug  or  medicine,  or  giving  him  any  course  of 
physical  treatment,  is  not  practising  medicine  or  surgery  under  a 
statute  defining  the  practice  of  medicine  or  surgery  to  be  the  pre- 
aeribing,  directing^  or  recommending  any  drug  or  medicine  or  other 


title  of  an   »et   re|;rii!ftting'  tbe  pructice 
<►!   medldfie.    LittU  v.   BtaU,  00   Neb. 
T4«.  SI  L.  R.  A.  717.  84  N.  W,  248. 
^Cttm.  V.  8t.  Pierre,  176  Mm*.  48,  66 
In.  E,  432. 

P  And  til©  giving  of  ftdvice,  and  the  ap- 
plication  of  external  remedies  to  the 
rfe,  i«  not  the  practice  of  the  tnedieat, 
but  mther  of  the  iurgicsil,  art,  within 
th*  meaning  of  a  prohibition  ftjjainat 
practUing  medicine  without  a  license. 
^titled  Kfofc*  V.  TTviiwrn*,  5  Cranch,  O, 
a  ^,  Fed.  Cm.  No.  iejl3. 

^Mmith  w.  People,  B2  HI.  App.  22; 
Fmple  u»e  of  8Uite  Bd.  of  Bfaith  r. 
BmitK  208  111,  31,  69  N.  K  810 

An  «i4 vert i semen t  bj  an  optician  en* 
gaged  in  making  Bpectaelefl  to  fit  the 
•yet,  asking  persons  nfUieted  with  spots 
%cior«  the  eyea.  blurring,  inflammfttion, 
grmnolation,  catarael,  dizziness,  head- 
«^||««,  etc.,  to  call  immediately^  and 
ataltng  that  he  had  given  imivenin]  nat- 
ion, Ift  not  a  profesRion  to  treat 
aitmetit  or  deformity,  within 
"  \g  of  a  statute  requiring  a  11- 
ise  of  Buch  profession*  where 
not  state  an  intention  to  give 
or  medical  treatment.     Ibid. 


'^Peopie  v.  Phippin,  70  Mich.  «,  37  N, 
W,  888  i  Cherokee  Ciiif  v.  Perkins,  118 
Ioi*a,  im,  92  N.  W.  68. 

^8 fate  V.  VandersluU,  42  Minn,  120*  ^ 
L.  R  A.  119,  43  X,  W,  789;  State  eaf  ret 
FUckinser  v.  Fisher,  lift  Mo.  344,  22 
L.  R  A.  79fl,  24  S.  W.  HJ7, 

Authority  to  prnctiae  ntedieine  and 
surgery  includes  the  right  to  practia*? 
dentistry  as  a  branch  of  surgery,  with- 
out a  compliftnce  upon  the  part  of  the 
flurgipon  with  the  requirements  of  a  law 
ai  to  the  practice  of  dentistry.  State 
V.  Beck,  21  R.  L  288,  45  L.  R-  A.  289,  43 
AtL  360. 

1¥hitcomh  T,  Reid,  31  Misi.  567,  Cti 
Am.  Dec.  579.  Contra^  Matpon  v.  Per- 
ron, 17  Mich.  332,  ft7  Am,  Dec.  191. 

And  a.  dentist,  though  having  a  di- 
ploma from  a  regular  dental  college,  and 
on  the  roll  of  dental  H^irgnons.  and  reg- 
fstered  uccording  to  law,  ii  not  exempt 
from  jury  duty  as  a  practitioner  ol 
medicine.  State  ew  ret  FUckififfer  ¥. 
Fisher,  119  Mo.  344,  22  K  R  A.  709,  24 
S.  W.  167. 

'Penph  use  of  State  Bd.  of  Health  ▼. 
Arendt,  m  111.  App.  8fl;  Stnte  v.  Weleh^ 
129  N.  a  67»,  40  8.  E,  120- 
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agencj  for  treatiuent  or  relief  of  wounds,  iiifirmitiea,  or  diseases* 
And  it  has  been  bold  that  such  practice  is  not  in  Holation  of  a  stahite 
prohibiting  the  practice  of  medicine  or  surgery,  without  defining  it, 
in  any  of  its  branches,  without  a  license^*  The  contrarj  rule^  how- 
over,  that  a  system  of  healing  diseases  without  a  knowledge  of  anat- 
umy,  physiology,  patholog^y,  or  hygiene,  baaed  upon  the  theory  that 
all  diseasea  are  mere  beliefs  and  not  real  facts,  is  at  variance  with  i 
statutory  reqiiireraent  of  certain  educational  qualifications  for  the 
practice  of  medicine  or  surgery^  and  opposed  to  the  general  policj 
of  the  law  relative  to  the  existence  and  treatment  of  disease,  has  beca 
announced.*  And  the  practice  of  Christian  Science  as  a  medium  of 
healing,  without  a  license,  has  been  held  to  he  a  violation  of  a  law  m- 
quiring  a  license  for  the  treatment  of  physical  or  mental  ailmentdL^ 

457,  Osteopatliy, — The  system  of  rubbing  and  kneading  the  body, 
commonly  called  '^osteopathy,"  is  comprehended  within  the  pra^tiea 
of  medicine  defined  by  statute  as  consisting  of  prescribing  or  r^omt 
mending  any  drug,  medicine,  application,  or  treatment  for  the  relief 
of  injury^  infirmity,  or  disease.®  And  osteopathy  is  the  practice  af 
medicine  within  the  meaning  of  a  general  act  regelating  the  prtc- 
tice  of  medicine  and  treating  human  ailments,*  which  renders  the 


*Evan9  V.  Btnte,  9  Ohio  8.  k  C-  P.  Itec. 
222,  6  Ohio  K,  P,  120, 

But  a  court  cannot  take  judicinl  no* 
tjce  of  what  the  »yst«ni  known  as  Chrit- 
tian  Sei*>nce  la.  And  an  information 
charging  a  person  with  havinf^  pre- 
scribed and  rf^^ommended  Christ i«n  Sci- 
ence does  not  sufficiently  describe  the  of- 
fense and  flliow  that  it  wae  forbidden  by 
A  statute,  where  it  doea  not  indicate 
that  Chriatian  Science  is  either  a  drug, 
inedicinei  or  other  agency  of  the  k[n4 
described  by  law.  Eram  ¥,  8t<tie,  0 
Ohio  S.  &  C.  P-  Dec.  222,  6  Ohio  N-  P 
129. 

'ktaU  r.  M^jJod,  20  R.  T,  032,  41  L.  R. 
A.  428,  40  AtL  753.  And  iee  Reff,  r. 
Sietmri.  17  Ont.  Rep.  4. 

•ffc  First  Church  of  Christ,  205  Pa. 
643,  63  L,  R  A.  411,  07  Am.  St.  Rep. 
753,  65  Atl,  530,  Affirming  0  Pa.  Dist. 
R.  745. 

And  the  saine  has  been  held  with  ref- 
erence to  the  professional  aervices  of  a 
medical  clairvoyant  Bibher  y.  Simp- 
son, 50  Me.  18L 

^State  V.  BuswelU  40  Neb.  158,  24  L* 
R,  A.  OS,  68  N.  W.  728. 

mate  V,  Gravett,  65  Ohio  St.  28!),  55 
L,  R,  A.  791,  87  Ain.  BU  Rep.  605,  02 
N.  E.  325  i  Jones  v.  People,  84  III.  App, 


463;  Kasiman  r.  People,  Tl  til  App. 
230;  People  me  of  State  Bd.  of  Btaltki 
V.  /oftes,  02  IlL  A  pp.  445 ;  People  »tr  o(\ 
Btate  Bd.  of  Health  v,  Jones,  n  Ul' 
App.  447;  People  v,  Gordon,  1J>I  Hi  J 
500,  88  Am.  St,  Rep.  165.  02  N.  E.  U$^ 

So,  fttjitutes  restrictit)^  the  right 
practise  medicine  or  siirgi»nr  lo  fffi 
tered  physicians,  requiring  Ihe  Bltngol] 
diplomas,  apply  to  A  phv^ician  K^TiBfl 
electric  treatment,  am  well  aa  to  phvii-j 
clans  acting  accordjjig  to  the  ii»nt] 
mellio^is.  Da^ndetm  v.  Boklmat^  87  ] 
A  pp.  578. 

And  a  hydropathic  practitioner  •!» 
prescribee  cold  water  for  hi&  paUeBti 
naanmea  to  be  a  physician,  and  pfw- 
ti^B  medicine  within  the  mi^anin^  flf  • 
statutory  provision  prohibitJng  r  — ^ 
ery  for  compensation  by  a. 
practiflin^  witiiont  a  tleenaa* 
Cemphell,  10  Ga.  570. 

*Litt!e  Y.  Shife,  60  Neb.  74»,  51  L  B. 
A.  717,  84  N.  W.  248;   Brapq  ¥,  St^m, 
134  Ala.   166,   58  I..   R.  A.   ^,  SS  Sa 
707;    Eastman   v.    Peoplr     **     »i'    Apy,, 
230.     And  see  Park*  v.  biiL\ 

211.  5fi  L.  R,  A.  190.  64   r. 

Medicine,  in  its.  ord  iTinry  s**^! 
plied  to  human  ailments,  mt" 
thing  which  ia  adnunistcred  eiik<f  ifr  J 


If  a  re«jf-^J 

phjaidciH 

Co,U  ^ 
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RIGHT  TO  PRACTISE  MEDICINE,  SURGERY,  ETC. 


practitioner  liable  for  a  penalty  imposed  for  practising  without  a 
liceiiBej*'*  attending  a  person  for  the  purpose  of  restoring  him  to  sound 
bodily  health  or  mental  condition  constituting  the  treating  of  an  ail- 
ment'*    Butj  where  the  design  of  the  act  regulating  the  practice  of 
Imedieine  is  to  protect  the  people  of  the  stato  from  the  practice  of  med- 
1  icine,  however  founded^  without  scientific  knowledge^  the  practice  of 
[osteopathy^  involving  the  use  of  neither  drugs  nor  surgical  instru- 
I  ments,  is  not  regarded  as  the  practice  of  medicine  which  would  be  un- 
lawful if  not  duly  licensed  J*     And  it  is  not  an  agency  within  the 
meaning  of  a  statute  forbidding  the  prescribing  of  any  drug  or  medi- 
Idne^  OP  other  agency  for  the  treatment  of  disease,  by  an  unlicensed 
!  person;*'  though  a  practitioner  of  osteopathy  is  not  permitted  to  pre* 
scribe  or  administer  medicine  or  perform  surgery,^*     And  it  has  been 
held  that  an  act  forbidding  the  practice  of  the  healing  art  by  massage 
or  without  medicine,  except  by  doctors  of  medicinoj  is  unconstitu- 
tional aa  creating  a  monopoly  for  the  benefit  of  doctors  of  medicine,** 


VI.  Penal  lulbjxity  foe  violation  of  eegulations. 

458.  Creneral  mlei  as  to  imlicensed  practice. — Statutes  regulating 
the  practice  of  medicine,  surgery,  eta,  usually  provide  for  the  imposi- 
tion of  penalties  for  violation  of  their  provisions;  and  such  provision, 
like  the  regulation  itself,  is  a  valid  exercise  of  police  power  j  and  one 


temally  oir  eitenully  in  the  treatment 
of  disease  or  the  relief  of  BicJoiefts,  mid 
it  need  not  neceBsarilj  be  a  subatanoe 
which  may  be  seen  and  handled,  but 
ma  J  consist  of  electricity  comejed  by 
mstnimentfl  or  by  the  human  hand. 
KmttOM  Cit^  V.  Baird,  92  Mo.  App.  204. 

And  a  profei>iiioii  upon  the  part  of  a 
perstot!  that  be  practises  boncsetling  and 
reducing  epraina,  sweUinga^  and  eon- 
tract  ion  9  of  the  sinew  e^  by  friction  and 
fomentation,  though  he  professea  to 
prnctii^e  no  other  department  of  the  cur- 
ing art»  makes  bins  one  who  p metises 
physie  or  surgery  within  the  meaning  of 
a  statute  prohibiting  the  practice  of 
physic  or  surgery  without  a  license. 
Bewiit  V.  Charier,  19  Pick.  353. 

"Feoph  use  of  State  Bd,  of  Bealth  T. 
Jone&^  92  IlL  App.  445;  East  man  v.  Pso* 
pie,  71  UK  App/2301  Little  v.  State.  flO 
Neb.  740,  61  L.  R  A.  717>  S4  H,  W.  248. 

^ Utile  V.  State,  60  Neb.  749,  51  L.  R. 
A.  717,  84  N.  W.  248;  KamoM  Cit^  Y, 
Baird,  d2  Mo.  App.  204. 

"^Nelson  v.  Btate  Bd.  of  Be^ilth,  108 
Ky,  769.  50  L.  R.  A.  383.  S7  S.  W.  501 J 
Vol.  UI.  Msd.  Jub. — 2B. 


Bayden  t.  Btate,  SI  Misii.  291,  05  Am. 
St  Rep.  471,  33  So-  653;  State  v.  Mo- 
Knight,  131  N.  C.  717,  59  L.  R  A.  187, 
42  S.  E.  580;  Com.  v.  Thompaan,  10  Pa. 
Dist,  R.  634.  24  Pa.  Co.  Ct.  607;  Qt4C«» 
V.  Valleau,  3  Can.  Criin.  Cas.  435. 

Arid  a  person  practising  osteopathy 
ifl  entitled  to  a  perpetual  injunction 
against  a  board  of  health  to  restrain  a 
threatened  interference  with  his  practice 
by  prosecuting  bim  under  an  act  regu- 
lating the  practice  of  Tnedicine.  ^€i- 
son  V-  fiffa^a  Bd.  of  Health,  108  Ky.  769, 
60  L.  R  A.  383,  57  S,  W.  501. 

"^State  V.  LiffHng,  61  Ohio  St.  39,  46 
L.  R,  A,  334,  70  Am.  St.  Rep.  358,  65 
N.  K  168;  Eastman  v.  Btate,  6  Ohio  S. 
&  C.  P.  Dec.  296;  State  v.  Earing  (N. 
J,  L.)  66  Atl.  670;  Baydm  v.  Btate,  81 
Mtsa.  291,  05  Am.  St  Rep,  471,  33  So. 
663. 

^*Net90n  V.  State  Bd.  of  BcaUh,  168 
Ky.  769,  50  L.  R.  A.  383,  57  S.  W.  501. 

"^State  V.  Bigg^,  133  N.  C.  720,  64  L. 
R,  i^.  139,  OS  Am.  St.  Rep.  731,  46  S. 
E.  401, 
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who  practises  in  violation  thereof  is  liable  for  tlie  penalty  pre- 
scribed ;***  the  offense  falling  within  the  legal  or  common-law  EOtion 
of  a  crime  or  misdemeanor  to  which  oonBtitutional  ^aranties  of  the 
right  to  trial  bj  jury  apply.^^  Practising  without  a  license,  withir, 
the  meaning  of  these  pro%nsioELs,  consists  in  holding  one's  self  out  Ui 
the  public  as  a  physician,  and  the  person  practised  upon  need  not  be 
shown*^*  And  the  fact  that  a  person  was  entitled  to  a  license  is  no 
excuse  where  he  had  none*^®  And  an  act  antborizing  a  recovery  fur 
each  and  every  violation  thereof  authorizes  a  recovery  of  cumulalive 
penalties.*®  Such  gtahiteSj  however^  being  penal,  are  to  be  ttricth 
construed  f^  and  a  physician  whose  certificate  has  been  revoked  mn^ 
not  be  punished  under  a  statute  imposing  penalties  for  practisiGf 
without  obtaining  a  license,  where  it  is  entirely  silent  as  to  any  effect 


«Lff<l*  V.  Static,  eO  Neb.  749,  SI  L.  R. 

A.  717,  84  K  W,  218;  R0  Roe  Chung,  d 
N.  M.  130,  49  Pac  952;  Bonhmm't  Ca9% 
8  Coke,  107. 

And  A  justice  of  tlie  peaee  entitled  bv 
law  to  hear  actioni  for  the  reeorery  of 
$100  or  lesa,  a^nd  to  impoae  imprisou- 
ment  for  the  nonpayment  of  fines  uid 
costs  at  the  rate  of  II  per  day  until  the 
daja  amount  to  the  fine  and  cmts,  haa 
jurisdiction  to  entertain  an  action  to 
recover  a  penalty  for  a  first  offense,  un- 
der a  statute  providing  that  anj  person 
practising  medicine  or  surgery  without 
the  required  certificate  shall  forfeit  and 
pay  1 1 00  for  the  first  ofTenae,  the  mm^ 
to  be  recovered  in  an  action  for  debt  be- 
fore any  court  of  competent  jurisdiction. 
R€  Ro9  Chung,  0  N.  M.  130.  49  Pac.  952. 

*'Ex  pc^U  Wong  You  Tiftg,  106  Cal. 
296,  S9  Pac,  627, 

"State  V.  Van  Doran,  109  N,  C,  864, 
14  8.  E,  32;  State  v,  Martin,  23  R  L 
14S,  49  Atl.  497. 

^Biate  V.  Mother,  7S  Iowa,  321,  43  N. 
W.  202;  Kmcdy  v.  BohuHz,  6  Tex  Civ, 
App.  461,  25  S.  W,  667;  Krou^sn^trot  ▼, 
Stiite,  15  Ohio  C.  C.  73. 

J  n  United  StuUe  w,  WiUiafn*,  5 
Cranch.  C,  C  62.  Fed.  Cas.  No.  16,713, 
however,  it  was  held  that  one  who  prac- 
tises medicine  without  a  license  is  not 
guilty  under  a  statute  prohibiting  it, 
where  there  was  no  board  of  examiners 
d€  jur^t  the  board  not  havinir  been 
elected  and  continued  according  to  law. 
And  see  also  Bryant  v.  States  I  How, 
fMiss.)   351. 

And  Robinson  v.  People,  23  Colo,  123, 
46  Pac.  676,  holds  that  one  who  pos- 
wmam  the  jiperiOed  qualifications  mar 
lawfully  practise  dentistry  under  ft  stai- 


utory  provision  that  ft  shall  he  \mhm 
hil  for  any  person  to  practise  dcntirtiy 
or  receive  a  license  therefor  unleai  ht 
poBfiesfie«  certain  named  qualt6eati«ai, 
and  the  mere  fact  that  he  does  nc^  boM 
a  license  from  the  state  board  of  gbuiI' 
iners  does  not  render  him  guilty  of  tio^ 
Ifltmg  the  provisions  of  the  stattite, 

^Suffolk  Counig  t,  Shaw,  SI  Aup. 
Div,  146,  47  N.  Y:  Supp.  349. 

But  the  words  "act  or  praeUee  ti  *ii 
apothecary/*  in  a  statute  impoMiip  * 
penalty  for  so  acting  or  practi^inj*  witl* 
out  a  certtficate,  are  dlr^^ted  againat  m 
habitual  or  continuoua  course  of  ood- 
duct;  and  where  a  peraofi  acta  b^  tii|i- 
plying  medicines  and  giving  advi^t  to 
three  different  persona  at  diff nftnt 
times,  he  is  liable  fc^r  but  one  penaltj. 
Apothetiariet  Co.  r.  Jon*m  F1893|  1 
B.  89,  67  U  T.  N.  S.  677.  41  Wi^k,  % 
267,  17  Cox,  C.  C.  S88,  5  Repirts,  \A 
57  J.  P,  66. 

«See  firooJbt  ▼,  BiaU,  89  Ala.  12S,  * 
So.  002;  h'fUon  r.  Biate,  97  Ala.  79.  11 
So.  421:  RfiUnxOn  v.  People,  23  Cok 
123,  46  Pae.  676;  Aldenh^j^en  w.  gteic, 
42  Tex.  Crim.  Rep.  6,  56  S.  W,  914 

A  statute  making  it  a  misdeRieaftor 
to  practise  medteine  withoat  irit  H^ 
\ng  registered  and  obtained  m  ceflit- 
cate  is  not  in  eon  filet  with,  and  tlnai  not 
repeal,  a  previous  act  makinfr  it  a  alt- 
demeanor  to  practise  tiiedicine  for  fet 
or  reward  without  first  ha^ir^g  obtain^ 
a  license.  State  v.  Call,  121  K  Q  lU 
26  S.  E.  517. 

And  a  charge  before  a  juatioi,  «f  pof 
tising  medicine  without  m  lieeam,  i> 
improper     and     instifneieiitf   whrit  Uj 


&t;tlute   prohibits,   under  a  pcnsltj,  sH 
[R«rsong  from  practising  nesdieuie  ei  mt 


i 


following  revocation. ^^  A  statute  requiring  phjgicians  to  report  to 
the  board  of  health  contagious  diseases  which  they  are  called  upon  to 
attend,  and  imposing  a  penalty  for  failure,  ia  not  intended  to  punish 
OI10  for  practising  jnedieine^  or  for  pTetendiiig  to  heal  the  sick  bj  other 
means  or  through  otlier  process  than  the  use  of  medicine, ^^  Whether 
or  not  an  unlicensed  person  practised  medicine  is  a  question  of  fact 
in  an  action  involving  that  issue,^* 

W0.  The  information  or  indictment — An  iuforniation  or  indictment 
for  violation  of  statutory  provisions  regulating  the  practice  of  niedi* 
rincj  surgery,  etc,,  must  allege  all  the  acta  going  to  constitute  the  of- 
fense under  the  statute,  as,  that  the  praetiaing  was  done  without  a 
diploma,  or  without  a  certificate  of  qualification,  or  without  having 
previously  practised  the  prescribed  period ;  and  that  the  accused  re- 
sided or  sojourned  within  the  jurisdiction  of  tiie  court^^  It  is  usu- 
ally sufficient,  however,  to  set  forth  the  offense  in  the  language  of  the 
statute,  or  in  subfltantially  equivalent  terms ;^®  though,  when  the 
statute  defines  practice,  the  doing  of  the  acts  or  things  which  consti- 
tute practising  must  be  alleged,^     That  the  practice  waa  done  for  a 


gfery  HM  m  prof&BaiDn  without  first  being 
«tl!y  r«|p't«>red  Ai  m  practitioner^  sinc^ 
it  im  pimcti^ing  without  being  duly  re^- 
i»i»red,  and  Dct  without  a  liceuiee,  which 
|«  prohibited;  but,  in  the  absence  of  ob- 
jcctiou.  tt  win  be  assumed  that  it  was 
^  roper ly  explained  to  the  jury  that  the 
^  wma    for    a    failure  to  reifister. 

w.  State,  47  Ark,  552,  2  S. 

•irahaiBt  V.  People,  17  111.  App.  274| 
fmtte  McNuUif,  77  CaL  104,  11  Am, 
Rep.  267,  10  Pac.  237. 

^KantoM  City  v.  Baird,  92  Mo.  A  pp. 

*^9tomp9on  w.  Btaa^tM,  15  Wemh  306. 

'^mU  T.  Goldman,  44  Tex.  1(14:  State 

W.  FMimU,  45  Ark.  65;  State  y,  Hatha- 

p,  lU  Mo.  38,  21  8.  W.   Jflftl;  Den 

\ion  w.  filfile,  21  Neb,  446,  32  N.  W.  222; 

Ht^hen  County  T.  Wood,   24  App.  Div. 

142,  48  N*  Y.  Supp.  471;  State  v.  Vail, 

121    K.  C.  643,  2S  8.  E.  517;   State  v. 

TM&rritl  7  Ohio  ^.  *  C.  P.  Dec.  r>2;  Comi 

\lf,  C^mpheU,  22  Pa.  Sup«r.  Ct.  M;  State 

f.  Car^*  4  Wa«h.    424,    30    Pac,   72©; 

^  '    itffer  T,  State,  113  VVis.  695,  89  N. 

II J  Reif.  V.  Vouteon,  24  Out  Rep. 

t  Ctn*  Crim.  Cas.   114;  Queen  y. 

4  Can.  Crira.  Cas.  277. 

an  information,  under  an  act  re- 

that  before  tkny  person  engagiea 

llie  practice  of  mc»dicine  in  any  of 

branchfv   or   de^rtments    he   ■ball 


comply  with  certain  proviaions  of  the 
act,  need  not  allege  the  particular 
h  rati  eh  or  depnrtmeitt  of  medicine  in 
whieh  he  engnged ;  and  it  Je  supported 
by  proof  of  engaging  in  tlie  practice  of 
me<!idne  in  any  of  it^  brAUcbes  or  de- 
partments. Antle  T.  State,  6  Tex.  App. 
202. 

And  it  ia  not  necessary  in  an  infor- 
mation, undpr  a  statute  mflkinfif  it  m 
crime  to  practise  medicine  in  the  ilnto 
without  having'  first  procured  a  certifi* 
cat€  from  e4*rtftin  medical  aocictiesi.  ta 
ttlkge  the  existence  of  such  medical  ^o- 
eieties.  Peopff  v.  Boo  Doo  Hong,  122 
Cal.  6M,  55  Piic.  402. 

''Bmham  v.  State,  116  Ind.  112,  IS  N. 
E.  464;  Parks  v.  State,  159  Ind,  211,  59 
L.  R,  A.  JfiO,  84  N.  E.  862;  Eastman  v. 
State,  109  Ind,  278,  58  Am.  Rep.  400,  10 
N.  E.  D7;  State  v.  Bair,  92  Iowa,  5i8.  60 
N.  W.  4S6;  Com.  V.  Vampbell,  22  Pa. 
Super,  Ct.  m^  Whiihok  y.  Com.  St)  Va. 
337,  16  a  E.  303.  And  see  State  ?< 
Weloh,  12g  N.  C.  679,  40  8.  E.  120. 

And  an  indictment  is  not  inBulficiont 
because  it  doe^  not  follow  the  lanjrun^ 
of  the  statute,  where  it  adequately 
charges  the  oommii^Aion  of  the  ofTenne. 
State  V,  Fkmaffan,  26  It  I.  309,  d^  Atl. 
670. 

''Dee  T.  State,  m  Misa,  001,  9  So.  360; 
O  Connor  V.  State,  4<  Neb.  167,  04  N, 
W,  71 B. 
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fee  or  reward  need  not  be  alleged  where  the  words  '^fee  or  reward"  are 
not  contained  in  the  statute.^®  Where  the  statute  oontain^  exceptional 
an  indictment  for  its  violation  need  not  allege  that  aocnsed  i^  not 
within  the  excepted  class,  where  the  exoeption  merelj  withdraws  a 
certain  class  from  the  operation  of  the  prohibitioti,  and  is  not  con- 
tained in  the  enacting  or  prohibiting  clause  of  the  act,  and  is  not  de- 
scriptive of  the  offense  f^  though  the  rule  ia  different^  where  the  ex- 
ception is  descriptive  of  the  offense,  and  is  found  in  the  prohibitory 
clause***'  And  where  offenses  are  local,  it  must  be  charged  that  the 
defendant  resides  or  sojourna  within  the  county  or  other  district  in 
which  the  breach  ia  charged*^^  An  indictment  is  not  bad  for  duplic- 
itj,  where  it  charges  the  oommission  of  several  acts  in  one  count,  tty 
or  all  of  which  constitute  a  crime  under  the  statute***  And  an  indid- 
ment  for  unlawfully  practising  medicine  without  a  licenae  coverji  all 
sijecial  instances  occurring  prior  to  the  indictment,  or  presentation  in 
the  particular  venue  or  county,  going  to  sustain  the  main  charge;  and 


I 


'^Btftte  V.  Welch,  129  N.  C  579,  40  S. 
K  120;  Whiilook  v.  Com.  89  Va.  337.  15 
S.  E.  893, 

But  the  rule  is  different  where  the 
penal  act  expressly  prohibits  practising 
for  tt  fee  or  reward.  Derrick  v*  Sfaftf, 
34  Tex,  Crim.  Rep.  21,  28  S.  W.  8)8. 

And  a  special  verdict  upon  an  mdict- 
ment  under  an  act  making  it  a  miade- 
meanor  for  any  person  to  practise  medi- 
cine for  fee  or  reward  without  a  license, 
not  finding  that  the  defendant  prnctjs^ed 
for  fee  or  reward,  will  not  justify  sl  con- 
viction. Bmt0  Y.  OM,  Itl  N,  C.  643, 
28  a  E.  fil7. 

And  ipecifle  instances  df  practising 
and  receiving  payment  by  a  pli;rsic:ian, 
not  stated  in  the  indictment,  are  not  ad- 
missible in  evidence  on  the  trial  of  a 
prosecution  for  practising-  medicim* 
without  a  license.  Untied  States  v. 
Williams,  5  Cranch,  G.  C  62,  Fed.  Cas. 
No.  16J13. 

^Mayer  v.  &t<iie,  M  N.  J.  L.  323,  4S 
Atl.  624;  Harding  v.  People,  10  Colo. 
387,  15  Pac.  727  i  Hale  v.  Btate,  58  Ohio 
St.  670,  51  N.  E,  154;  Krowcnsfrot  V. 
Statu,  15  Ohio  C  C.  73;  WilliumM  v. 
People,  20  111.  App.  92;  Fcrn^  w  State, 
151  rnd.  247.  51  N.  E.  300;  Peoplr  v. 
Allen.  122  Mich.  123.  80  N.  W,  901; 
Bhetdott  V.  Clark.  1  Johns,  513;  SlQte 
V.  Call  121  N.  a  B43,  28  S.  E.  517; 
Stnte  V.  Welch,  I2ft  N.  C  679,  40  8.  E. 
120;  O'Connor  v.  State,  46  Neb.  167,  64 
N.  W.  7l9t  fiifife  V,  Flann<jan,  25  R.  1. 
dm,  55  Atl.  STO;  rj>gan  v.  Siate,  5  Te\. 

Aftp.  non. 


»Jfo|/er  V,  Sftffe,  64  N.  J.  U  S»,  45 
AtL  624 ;  WiUiam^  r.  P^^pl^,  20  HL 
App.  92;  McCann  V.  State,  40  Ter 
Critn.  Rep.  Ill,  48  S.  W.  512;  Slmhe^ 
County  V.  Wood,  24  App.  Div.  442,  4B 
N.  Y,  Supp,  471. 

And  on  indictment  char^njr  the  r^ 
lation  of  a  btaiuie  penalising  tlie  m- 
gaglng  in  the  practice  of  dentblnr 
without  a  license  by  certain  cUiiet  of 
perisona  should  aver  iliat  the  aecuMd 
was  embraced  in  the  class  as  to  whidi 
the  practice  was  madc^  penal,  Httrimg 
V,  State,  114  Ga.  m,  39  S.  E,  866. 

'^Statc  V,  Goldrrmn,  44  Tex.  104, 

"jSfal©  V.  Ragland,  31  W.  Va.  453.  7 
S.  E.  424;  State  v.  Van  Dorttn,  109  % 
C,  804,  14  S.  E.  32;  Bale  t.  Siatt.  W 
Ohio  St  676,  51   N.  E,   154. 

And  an  al lection  In  the  altefnitiFt 
that  the  defendant  did  practice  or  it- 
tempt  to  practise  it  not  defecti?e  br 
cause  of  the  use  of  the  diijunctivt*  is- 
«tead  of  the  word  *'and*"  State  v.  fa* 
Boran,  109  N.  C.  864,  14  S.  E.  33. 

And  a  charge  of  pr^ctisio^  mediciof 
without  a  certificate  of  profecsJowl 
qualification  from  ao  authorined  botai 
of  medical  examiners,  and  without  hir 
in^  a  diploma  from  f«onie  icerediM 
tuedical  <»>11ege,  i»  not  object  ionabfe  «« 
retjuiring  the  phynieian  to  bare  i  ttt 
tifJcnte  of  qun  HO  cation  from  authoriiH 
medical  exioniners,  and  abo  n  dJploniA. 
in  order  to  free  him  from  pTo?veuti(«n. 
.1  iiienhaaem  v,  Staie^  42  Tei,  Qrim,  fi*f- 
0.  56  8.  W.  014. 
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the  state  cannot  be  csompelled  to  elect  upon  whicli  particular  act  of 
illegal  practice  it  will  proceed*®* 

A  medical  practitioner  prosecuted  for  practisiBg  medicine  without 
a  license  is  entitled  to  prove  matter  legalizing  such  practice,  under  a 
plea  of  not  guilty.^*  And  objection  to  tbe  insufficiency  of  a  com- 
plaint^ on  the  ground  that  it  states  a  mere  legal  conclusion,  is  properly 
made  at  the  opening  of  the  trialj  where  it  is  one  not  required  to  be 
raised  by  motion  or  demurrer  by  statute."* 

460.  Proof. — The  burden  reats  with  the  accused  in  a  proaecution 
against  a  physician  or  surgeon  for  practising  without  a  license  to 
show  liiat  he  was  a  registered  or  licensed  physician,  if  he  relies  on 
such  a  justification.^*  And  the  rule  is  the  saine  in  an  action  for  the 
recovery  of  a  penalty  imposed  for  illegally  practiaing,*^  And  the 
burden  rests  with  the  accused  in  a  prosecution  for  prescTibing,  sellings 
or  disposing  of  opium,  morphin,  or  other  poison,  to  show  that  he  had 
conformed  to  precautionary  requii«menta  of  law,**  or  to  show  that  he 
was  within  an  exception  to  the  statutory  prohibition.**  Ordinary 
rules  of  evidence  as  to  competency  and  admissibility  are  applicable.*** 
One  or  more  of  the  prohibited  acts  must  be  affirmatively  proved  in  a 
eriminal  prosecution  to  justify  a  oonviction;^^  though  proof  of  a  sin- 
gle act  of  unlicensed  practice  is  sufficient  to  support  a  conviction, 
where  the  accused  held  himBelf  out  to  the  oonmiimity  as  a  physician.** 


I 


■Payne  t.  BiaU  {TmaL\  70  8.  W, 
1025. 

^'Smiih  T.  Stitte,  9  Tex,  App.  318. 

'^Steuben  County  ▼,  Wood^  24  App. 
D!t.  442,  48  N-  Y.  Supp.  471. 

"Com,  T.  St.  Pierrr,  175  MlUd.  48,  55 
X,  E.  482 1  Richardson  v.  8taie,  47  Ark. 
M2«  2  S.  W*  187;  People  v.  Boo  Doo 
Bmg,  122  Cat  606,  55  Pac.  402;  Wil- 
liofM  ▼.  People,  20  Uh  App.  92.  Af 
firmed  in  121  HL  84,  11  N.  E.  mi :  Ben 
ham  T.  8tai€,  116  Ind.  U2.  18  N.  E. 
454  i  State  v.  WiUon,  62  Kftii.  621,  52 
L,  R*  A,  fl7fl,  64  Pac.  23;  P*iopU  r, 
FiOdo.  52  Hun,  65,  4  N.  Y.  Supp,  MS; 
People  T,  Ronte^,  117  N  Y.  624,  22  N. 
E.  112fl.  AiBrming  6  N.  Y.  Crim.  Eep. 
249,  4  N.  Y.  Supp.  235;  People  v,  Ntfce. 
34  Hun,  2l&a;  Sheldon  v,  Clark,  1 
Johfit.  513;  Raynor  V.  Biaie^  62  Wifl. 
289,  22  N.  W.  430;  Apoiheoaries  Co.  v. 
B#iitky,  Rfma  k  H.  169,  1  Ou-.  k  P. 
6St. 

Sudi  caiei  fall  within  the  general 
rule  thftt  the  lubjeet-matter  of  a  nega- 
tive averment,  lying  peculiarly  with  in 
the  knowJwig^  of  the  other  party,  miHt 
bv  taken    tt«    true    unless  du proved  by 


that  party*  WiHi4im«  v.  Fmple^  121  IIL 
84,  11  N.  E.  881. 

^Sheldtm  Y\  Clark,  1  John*.  513;  Suf- 
folk Count ff  V.  Shaw,  21  App.  Div.  146, 
47  N,  Y.  Supp.  349. 

^rnate  V.  Jone9,  IS  Or.  257,  22  Pac 
840. 

'^State  T.  Ching  Oang,  16  Nev.  62. 

And  a  physician  cannot  daim  to  be 
relieved  from  the  penal  proviftions  of  a 
fltatute,  on  a.  charge  of  practising  mi^dl- 
cine  without  a  Hft^iifte,  under  except  inna 
contained  in  the  statute^  unle^H  he  fully 
complies  with  the  requlrementB  of  the 
proviso,  in  the  way  of  producing  evi- 
deno(*  that  he  wis  within  the  exception. 
State  V.  Masher,  78  Iowa.  321,  43  N.  W/ 
202. 

"Atdemhoven  v.  State,  42  Tex.  Crim. 
Rep.  6,  66.  8.  W.  914;  Baynor  ▼,  State, 
62  Wis,  289,  22  N.  W,  430. 

'"State  V.  Cmreff,  4  Wash.  424,  30  Pac 
729. 

riwlf^f  V.  State,  6  Tex.  App,  202. 

And  evidence  of  the  issuini^  by  a 
physiician  of  other  pTeftcriptJon»  is  not 
ndmifisihli*  in  a  specific  prosecution  for 
ilk'gally    issuing    a    preBcription,    where 
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To  warrant  a  eonviction  for  acting  as,  or  pretending  to  be,  a  sot- 
geoHj  there  must  be  unequivocal  evidence  of  such  action  or  pretension; 
it  IS  not  anfficient  that  the  accused  is  called  a  surgeon  bj  persons  whom 
he  has  attended  profe^ionallj,  in  the  absence  of  evidence  that  he  did 
80  OB  his  own  account  and  for  hii  own  profit**  And  aU  the  elements 
of  the  crime,  including  payment  of  reward,  if  that  is  one,  must  be 
proved.**  A  diploma  issued  by  a  regularly  incorporated  medical 
college  is  competent  in  a  prosecution  for  assuming  the  title  of  physi- 
cian without  authority,  and  makes  out  a  prima  facie  defense  on  the 
part  of  the  accused  ;**  though,  if  the  college  be  one  of  anotlier  atat^  its 
legal  existence  must  be  ahown.**^  Other  acta  of  practice  in  the  same 
jurisdiction,  not  far  removed  from  the  act  in  question, may  be  showa.*^ 
But  evidence  of  previous  conviction  for  the  same  offenae  ia  not  admia- 
aiblc  in  a  prosecution  for  pursuing  the  occupation  of  a  medical  spe- 
cialist traveling  from  place  to  place  without  having  paid  the  licease 
tax  therefor/®     And  the  question  whether  prescribing  a  medical  de- 


there  ii  nothing'  to  show  tbmt  the  other 
preficripUons  were  tiot  made  Le^Iy  and 
tn  good  faith.    Si^^ie  v,  Roberts,  33  Mo. 

App.  524. 

"Pedgnfi  V.  ChemUUer,  8  0,  B*  N. 
8.  240.  2»  L.  J.  Mag.  Ca«,  N,  8.  225,  d 
Jur.  N.  S.  1341.  2  L,  T.  N.  S,  360,  8 
Wetik.  Rep.  50D. 

And  an  advertiaement  in  a  newspaper 
as  a  doctor  of  a  person  of  the  same 
name  a  a  the  defendant  is  not  auflficient 
evidencp  to  warrant  a  eonviction  in  a 
prosecution  against  him  for  practising 
medicine  without  a  license.  State  v. 
Dunham,  31  Wash.  636,  72  Pac.  459, 

But  *;rror  in  ad  mission  of  evidence 
upon  the  part  of  the  prosecution  to 
prove  absence  of  authority  on  the  part 
of  the  defendant  to  tiae  the  title  of  doe- 
tot  ift  not  ground  for  reversal  in  a  pros- 
ecution therefor;  since  the  burden  of 
proof  rests  with  the  defendant,  and, 
therefore,  such  error  cannot  aifect  hi* 
Tights,  .Beynor  ▼,  State,  62  Wis.  280. 
22  N,  W.  430. 

^Queen  v,  Wkelan,  4  Can.  Crim.  Gas. 
277. 

Where  the  state,  in  a  proflecntion  for 
violation  of  an  act  to  reguhtte  the  prac- 
tice of  medicine,  sees  fit  to  act  forth 
the  precise  remedj  or  means  employed, 
it  must  be  confined  in  iU  proof  to  thi? 
remedy  or  means  alleirpd,  and  cannot  be 
permitted  to  show  the  iidontimi  nf  ^ovt^' 
other  meana«  Krowenstrot  v.  State,  IS 
Ohio  C.  C.  IX 

*Wendel  v.  Hiate,  62  Wis.  JlOO,  22 
N    VV,  435, 


But  a  diploma  alle^fed  to  have  htm 
accidentally  burned  ia  not  sul&dentlj 
proved  in  a  prosecution  for  praetiiinf 
medicine  without  authority,  wherr  it  H 
not  shown  to  have  isatied  from  a  ekir 
tered  school,  or  m«dteiaJ  eoeiety,  or  boanl 
of  medical  examiners  having  autboritT 
to  issue  it.   People  v.  Nyc€,  34  Hun,  2M. 

A  certificate  authori^injsr  an  apotMt^ 
cary  to  practise  must  be  shown  to  hsvt 
been  properly  c^tecuted  and  sealeil,  Ckad- 
wiok  V.  Bunning,  2  Car*  A  P,  106,  Ejia 
&  M.  306,  M 

^Hunter  v.  Blount^  27  <H,  76,  ■ 

^Whiil&ok  w.  Com.  m  Va,  33T,  If 
B,  E.  893. 

But  admissions  upon  the  part  of  lt» 
accused,  in  a  prosecution  for  vjdatios 
of  the  pharmacy  law.  that  tie  bsd  fiUM 
prescriptions  and  practised  pham 
ft  physjcian,  though  competent  to 
the  act  of  practising  pharma^r  *t«  is^ 
competent  to  prove  that  he  was  a  phtii- 
cian.  Buffolk  Counip  t.  Bhmm^  21  App. 
Div.  lie,  47  N.  ¥.  Supp,  349. 

«/7oto«  V,  State  (Tex.  Criia.  Apjil 
78  S.  W.  1064. 

And  evidence  of  an  admfasion  bf  the 
defendant,  in  a  prosecution  for  parfod^ 
the  occupjition  of  a  tnediiml  spediBit 
traveling;  from  place  to  pb^v  witJMtf 
having  paid  the  license  ta%  thtftiBr. 
that  he  was  a  traveling  specialist  sstf 
of  his  locating  In  one  place,  and  ot  ^^ 
Hub!M^qu(?ntly  removing  to  anothef  pfsee 
and  practii^ing  there,  js  nist  suflSct'Ot 
to  establish  the  ofTense  beyond  ■  t^^ 
eonable  doubt,  where  lie  denied  the  tlatf^ 
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yice,  and  claiming  that  it  will  cure  a  specified  disease  or  diseases,  13 
practiHing  medicine,  13  not  one  for  an  expert^  but  is  the  ultimate 
question  for  the  jury  in  a  prosecution  for  practising  without  a 
Ucense*** 

461.  Violation  of  excise  laws.— Excise  laws,  in  the  absence  of  stat- 
utory exception  J  prohibit  or  regulate  the  sale  of  liquor  by  physicians, 
as  well  aa  by  othera,*"  Excepting  physicians  from  such  provisionsi 
howeveri  is  not  an  illegal  discrimination;^*  but,  even  where  excise 
Iftws  except  physicians  from  their  operation  to  the  extent  of  permit- 
ting them  to  prescribe  and  use  intoxicating  liquor  as  medicine,  entire 
good  faith  on  their  part  is  required j*^  though,  when  good  faith  is  exer^ 
lusedf  they  are  protected.**    The  question  is  whether  or  not  the  physi- 


■ftcsl   attributed  to  him,  and   testified 
t(0  fotta  nhowing  the  contra n*.     IMd. 
•FmpU  v.  Lehr,  196  LIL  301,  63  N.  E, 


A  witnesB  in  a  proeeeuticni  for  prac- 
tfainff  medicine  without  a  license  will 
i^ot  DC  «oinp<>11ed  to  produce  a  wash 
wbieh  the  pnysicinn  had  prescribed  for 
liU  ejea,  where  its  ingredienta  were  «e- 
civi;  Binee,  in  bucH  chsc,  the  ph^'Mcian 
||A»  a  right  to  hh  aoeret.  Untied  8iate» 
V*  WiUitiim^  5  Cranch»  C  C  62,  Fed- 
*Ow.  No    10,713. 

*^homas<m  w.  State,  70  Ala.  20;  Coir- 
#o»  ▼*  State,  66  Ala.  236;  State  v.  Bena- 
d^m.  7t  Iowa,  BO,  44  N.  W.  218;  State  t. 
Fleming,  ^2  Kan.  588,  5  Pae.  10;  Siaie 
▼,  Belt,  3fl  Me,  107. 

The  contrary  rule,  however,  was  laid 
down  in  State  v,  Larrimore^  19  Mo.  3fll. 

And,  in  WiHiams  v.  State  (Tex.  Crim. 
App,)  77  S.  W.  783,  it  wa»  held  that  a 
phyfiidan  cannot  be  subjected  to  puniah* 
meat  under  a  local  option  law,  for  lim- 
plj  making  an  illegal  preflcription  for 
Idtoiieiiiing  liquor. 

^Tartkage  v.  Cariton,  99  UK  App.  339. 

Nor  do  such  provition*  confer  iincon* 
atitutioiul  exclupiive  privilcgei,  Barrh 
V    Com,  83  Ky.  327. 

And  where  the  lei^slature  has  dele- 
gated to  Tnunicipulities  the  ri^^ht  to  U^ 
oMwe,  r^fHiUte.  and  prohibit  the  tale  ot 
iBtPxieatinf  Hquorfl.  they  have  the  pow- 
«r  to  cxnept  from  Biich  regulfltionB  phy- 
aicians  who  in  good  faith,  use  in  their 
priietlce  intoiticatinisf  liquors  aa  medi^ 
rine;  though  phjAtcians  are  not  expr^s- 
Iv  named  att  ex<*mpt  in  the  law  author- 
i/infT  the  municipal iti^^B  to  make  Buch 
f^jnil^tions.  Carthage  v.  Carltott,  99  111. 
Ap>  338. 

But  a  oanatitutional  provUion  author* 


izing  the  enactment  of  a  law  wherebj 
oualified  voters  maj,  bj  a  majority  vote, 
determine  from  time  to  time  whether 
the  sale  of  intoicicating  liquors  shall 
be  prohibited  within  preBCribed  limita, 
does  not  authori^  a  statute  prescribing 
a  punishment  for  giving  preJicriptiona 
for  intoxicants  in  a  lociil  option  terri* 
tory  by  others  than  physicians,  and  by 
phyBiciana  to  anyone  not  actually  sid^ 
nod  without  a  perfloual  examination* 
Stephens  v.  Stale  (Tex.  Crim.  App  J 
73  a  W.  1059w 

''State  V,  Bensle^,  M  Mo.  App.  151, 
67  S.  W.  964;  State  t.  Roberie,  33  Mo. 
App.  624;  Brinson  v.  State,  S9  Ala.  105, 
8  So.  627;  Reddinjf  y.  State,  91  Ga.  232, 
18  S.  E.  289;  State  t,  Oloughitf,  73  Iowa, 
626,  35  N;  W.  652;  Com.  v.  (}reen,  80 
Ky;  178;  State  v.  Atkinson,  33  S.  a 
100.  11  8.  K  693;  West  v.  State,  35  Tex. 
Crim.  Rep.  48,  30  S.  W.  1069;  State  ▼. 
tterkeley,  41  W.  Va-  455.  23  S.  E,  608. 

Where  a  physician  gives  an  illegal 
prescription  of  intoxicating  liquors  un* 
der  which  a  sale  oeours,  he  is  aa  r«- 
Bponsible  under  the  local  option  law  aa 
the  ieller,  and  boUi  are  penally  liable. 
McLain  v.  State,  43  Tex.  Crim.  Rep. 
213.  64  a  W.  866. 

''Stot^n  T.  State,  37  Tex.  Crim.  Rep. 
337,  39  S.  W.  934;  McQuerry  v.  Siaie 
rTex.  Crim.  App.)  40  S.  W.  990;  State 
V.  ^«rW,  89  Iowa,  34,  56  N.  W.  276; 
row.  V.  Minor,  88  Ky.  422,  11  a  W, 
472;  Com.  v.  Qreen,  80  Ky.  178;  State  r, 
Y<mng,  36  Mo.  App.  517. 

Wliere,  on  a  pronecution  for  ielting 
]iqt]or  without  a  prescription  from  a 
ri!^nlar  re;T:JHtered  and  practising  phyti- 
cian,  a  prescription  19  rejected  been  use 
it  does  not  appear  that  the  phy^iician 
making  it  was  registered,  tubtaquentlj 


cian  prescribed  the  liquor  em  medicine  Tffben  necessary  as  sucL^^  And 
u  pbysician  who  is  a  licensed  pharmacist  is  not  prevented  from  pre- 
scribing in  toxica  ting  liquorSj  and  having  the  prescription  filled  m  hU 
store,  by  a  statute  prohibiting  the  selling  of  intosdcating  liquor  by  a 
pharmaciat  except  on  a  physician's  prescription.*'*  Though,  in  case 
of  a  sale  by  a  druggist  upon  his  own  prescription  as  a  physician,  it  is 
generally  regarded  as  necessary  that  the  prescription  should  be  made 
out,  filed,  and  preserved  the  same  as  though  the  transaction  were  be^ 
tween  two  different  people./**  And  the  act  of  a  licensed  physictan, 
who  ia  also  a  druggist,  of  making  a  prescription  of  a  quantity  of 
whisky  as  a  physician,  and  selling  it  on  the  prescription  as  a  dniggiit^ 
in  the  absence  of  evidence  of  illness,  wiU  be  regarded  as  a  shift  fa* 
evade  a  prohibition  against  the  sale  of  intoxicating  liquors.*^  Wheth- 
er the  accused  is  a  physician  autliorized  to  practice  medidne  under 
these  provisions  is  a  question  of  fact  for  the  jury,"®  ■ 


dUoovered  cfvldence  to  the  effect  that 
he  WM  duly  refpstered  warrftnta  an  or- 
der for  a  new  trM.  Stats  v.  Morgtm^ 
oe  Mo,  App.  343,  70  S.  W.  267. 

»*SarrI*  v.  Com.  83  Ky.  327. 

Some  of  the  exciae  laws  retjuire  a 
physician  preicritmg  intoxienting  liq- 
uor;? to  state  in  the  prescription  that 
«U€b  liquor  ia  preseribed  as  &  necessary 
remedy.  State  v.  Manning  (Mo.)  81 
S.  W.  223. 

'^State  T,  Mimning  (MoO  81  8,  W. 
223  I  8tat0  V.  FoUard,  72  Mo.  App.  230; 
Btate  T.  Clevenger,  25  Mo.  App»  fi53 ; 
TUford  y.  State,  109  Ind.  355,  10  N,  E, 
107;  lAnd^atf  v-  C^<w».  99  Ky.  164.  35 
S.  W.  26S;  Com.  v.  Matthews,  3  Ky.  L. 
Rep.  473;  Boone  v.  Staiw,  10  Tex.  App, 
418,  38  Am,  Rep,  641. 

The  Missouri  rule,  however,  was  dif- 
ferent under  a  former  statute.  State  y. 
Anderson,  81  Mo.  78, 

■*S£ale  V,  Carnahant  63  Mo,  App,  248 1 


State  V.  Bailey,  73  Mo.  App.  571  j  fit 
ford  v.  State,  10&  Ind,  360,  10  N.  E,  Bl 
ContTo,  Com.  r.  Matth^ict,  3  Ky.  L 
Kep.  473;  State  ▼.  Young,  38  Mo.  Ap^ 
617. 

*^ State  V.  H«niteif,  94  Mo,  App.  ISl, 
67  S.  W.  964  J  Redding  t.  Siate,  91  (k 
231,  18  a  E.  289. 

But  a  druggist  and  phj«idan  «b** 
loakes  and  flits  a  preaCTiption  fm  in- 
toxicating liquoF,  which  was  autljoriird 
by  law,  IS  not  guilty  of  a  rioIatLoi  of 
the  excise  law  because  a  fraud  ifi» 
praotiaed  upon  him,  with  out  hii  tawd- 
edge,  in  procuring  the  prescripttoiL 
Walker  v.  State  (Tei-  Crim.  App4  U 
S.  W.  1052. 

'*State  V.  Toung,  36  Mo.  App.  Sit 

A  dentist  or  dental  surgeon  is  oot  i 
physieian  within  the  meaning  of  ^im 
proviiiions.  State  v.  McMitm,  118  If.  C 
1259,  24  5.  E.  523. 
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CHAPTER  XIV. 

DUTY  TO  CAliL  FHYBiCIAH* 
402.  OoexteiLBlTe  with  duty  to  aupport. 

4€2.  CoextensiTe  witli  duty  to  mpport. — ^Ad  adult  person  wha  is 
compos  mentis  is,  of  murse,  responsible  to  himself  only  for  the  care 
which  be  takes  of  his  own  heaJth,  and  can  be  held  liable  to  no  onet 
either  criminally  or  ciTilljj  for  failure  or  refusal  to  call  a  physician 
for  his  own  benefit,  whatever  need  there  may  be.  The  law  of  natyrt*, 
however,  as  well  as  the  common  law,  devolves  upon  parents  the  duty 
of  caring  for  their  young  in  aicknese  and  in  health,  and  of  doing  what- 
ever may  be  necessary  for  their  care,  maintenance,  and  preservation, 
jxiduding  the  supplying  of  medical  attendance  if  necessary**  And 
niQglect  to  perfonn  such  duty  upon  the  part  of  a  parent  or  master, 
&om  which  the  death  of  a  child  or  an  apprentice  resulted,  appears  to 
liave  been  regarded  as  culpable  homicide  at  conmion  law-^  And  per* 
sons  wilfully  omitting  to  perform  the  duty  imposed  upon  them  by  law 
to  furnish  medical  attendance  to  a  minor  have  been  made  criminally 
liable  therefor  in  some  jurisdictionB  by  statute.^  And  conscientious 
or  superstitious  opinions  upon  the  part  of  the  parents,  that  it  is  wrong 
and  irreligious  to  provide  medical  aid  for  their  infant  ehUdren  in 
their  custody,  or  that  religion  will  cure  disease,  furnish  no  excuse  for 
disobeying  such  provision/     Nor  are  constitutional  guaranties  of 

^Fetfpte  T.  Pim-ton,  17G  N.  Y.  E0)»  S3  »tmp1j  that*  when  one  It  c&Ued,  he  shall 

I*.  R.  A.  1S7,  98  Am.  St.  Rep,  606,  68  report  the  diieue  u  toon  »»  he  becomes 

N.  E.  243.  II  wit  re  of  its  natura.     Ktuutaa  €iiy  v. 

*8ee  R^g.  V.  Smith,  S  Cnr.  &  F.  153;  Baird,  92  Mo.  App.  2D4. 
iUg.  w,  €om4e,  10  Coe»  C,  C,  547;  Rr^  t.        *R^g*  v.  Downett,  15  Con,  C.  C   111, 

Frirnnd,  Rum.   A  R   C*  C.      20;   R.  v.  L,  R,   1  Q.  B.  Div.  25.  45  L,  J.  Mft|r. 

Equire,  cited  in  3  RuMeU,  Crimefi,  eth  CflS,   N.   S.   8.   33   L.  T,   N.   8.   675,  24 

ed.  p.  13;  Queen  r,  Senior  [181*9]  1  Q,  B,  Wet'k,  Rep.  278;   Reg.  r.  Cook,  58  Alb. 

m^;  R^  f.  flrooittp  6  B,  C.  13,  L.  J.  232;  Queett  v.  ^mtor  [mm]    )  Q. 

<Se«F«>pte  V,  Pf^rtofi,  176  N.  Y,  201,  E.   283;    Re^   v.   Brook*,  «   B,    C.    13; 

S3  L.  R.  A.  187,  98  Am.  St.  Rep.  066,  68  State  v.  Chenowetk  (Tod. J  71  N*  K  1B7. 

N.  1,  243 ;  Reg.  v.  DowneM,  13  Cox,  C.  C-  Contra^  Reg.  v,  Wa^«t&f e,  10  Ooi,  C.  C 

in,  L.  R  I  Q.  B.  Div.  25.  45  L.  J.  Ma^,  530;  Reg.  v,  S%n€9,  dted  in  IS  Oox,  C  C. 

Chfl.  N.  a  8,  33   L.  T,  N.  B,  676,  24  114. 
Week.  Rep.  278.  The  mean  In  jf  of  a  *t*ttite  providing 

A  statute  requiring  physicians  to  re-  tliat  flti  pmisflion  to  provMe  medic&l  aid 

port  to  the  hoard  of  hpAlth  conta^iou^  for    mi  nor  t    ahull    be    pumnhable    Bum- 

diK^tiA^  which  tbey  are  called  to  trp^t  marilj    ia    that,    if   mnf    pATtait   inten- 

doe«  not  require  that  one  alHtcted  wit^i  tionallj,  with  the  knowledge  that  med- 

(tueih  diaeaae  shall  hate  a  phyaician,  but  fc«1  aid  la  to  be  obtidned,  ahstftina  from 
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religious  freedom  violated  by  such  provisions,  though  failure  to  fll^ 
nish  medicines  was  prompted  by  such  religious  belief.*  Such  provi- 
sions impose  the  obligation  to  furnish  medical  attendance  for  the  ben- 
efit of  another^  upon  the  one  upon  whom  the  law  imposes  the  obliga* 
tion  of  caring  for  and  supporting  such  other.®  And  the  time  when  a 
physician  should  be  called  is  that  at  which  an  ordinarily  prudent  per 
eonj  solicitous  for  the  welfare  of  his  children,  and  anxious  to  promote 
their  recovery,  would  deem  it  necessary  to  do  soJ  And  the  statute 
refers  to  authorized  medical  attendance  of  a  regiilarly  licensed  pbysi- 
cian  duly  qualified  according  to  law.* 

But  a  parent  will  not  be  held  criminally  liable  for  the  death  of  his 
child,  upon  a  mere  vague  statement  of  skilled  witnesses  that  probably 
his  life  might  have  been  prolonged  if  medical  attendance  had  been 
called,*  And  it  is  not  sufficient  to  show  merely  that  the  parent  Hf^ 
lected  to  use  reasonable  means  of  saving  the  life  of  his  child ;  it  is  also 
necessary  to  show  that  the  neglect  of  the  parent  had  the  effect  of  short- 
ening the  child^a  life  ;**^  and  there  can  be  no  liability  unless  there  was 
a  legal  duty  which  was  omitted  •  and  the  parent  will  not  be  held  liable 
where  the  child  was  of  age,  though  it  resided  at  the  parent's  home,** 


I 


providing  It  when  needed  by  a  ehild^  ho 
IS  guilty  of  an  offense ;  and  if  the  d«atb 
of  the  child  resultSt  it  is  manslaughter, 
whether  the  omission  proceeded  from  a 
good  or  bad  motive.  Reg.  v.  DottmsB^ 
13  Cox.  C*  C.  Ill,  L,  R,  1  Q.  B.  Div. 
25,  45  L.  J.  Mag.  Cas.  N.  S.  8.  33  L.  T, 
N.  S-  675,  24  Week.  Rep.  278. 

And  where  a  woman  intending  tem- 
porary concealment  of  the  birth  of  her 
child  contrives  to  avoid  the  presence  of 
anyone  at  that  time,  she  will  be  re- 
garded as  having  invested  herself  with 
responsibility  from  the  moment  of  the 
birth  for  the  care  and  charge  of  the 
child;  and  if,  after  assuming  such  cure 
and  cbargej  she  allows  the  child  to  die 
from  negligence,  &he  is  guilty  of  man- 
slaughter. Reg.  v.  Eandleyf  13  Cox^ 
C.  C.  79. 

*Pmple  T.  Pi€r*m,  176  N.  Y,  201,  «3 
L.  R.  A,  IS7,  08  Am.  Bt  Hep.  006,  68 
N.  E.  243, 

'Ibid. 

'/frirf. 

An  indictment  for  failure  to  furnish 
medicnt  attendance  to  a  minor,  under 
a  statute  requiring  the  furnishing  of 
such  attendance*  is  not  insufRcient  be- 
cause of  failure  to  allege  that  the  case 
was  one  in  wluch  a  phymcian  ought  to 
have  been  called,  if  it  alleges  that  the 
accused  unlawfully  omitted  to  perform 


the  statutory  duty  of  fumishifig  tnfdiaJ 
attendance,    i&tif, 

*Reg.  V,  Morby,  16  Cox,  C.  C.  U, 
L.  R,  8  Q.  B.  Div.  671,  40  L.  T.  K.  S. 
288.  51  L.  J.  Mag.  Cas.  N.  S.  86»  4« 
J.  P.  422,  30  Week.  Rep,  613. 

^Hbid. 

^'Reg.  V,  Bh€pherd,  6  Cox,  C.  C.  1S3. 
Leigh  A  C,  a  C.  147,  31  L.  J.  Mas.  Cu 
N.  S.  102,  8  Jur.  N,  S.  418,  6  U  T.  H.  8. 
667,  10  Week.  Rep.  297, 

An  indictment  for  manslaughtif 
charging  that  the  deceased  was  the  ftp^ 
prentice  of  the  prisoner,  and  that  it 
waa  the  duty  of  the  prisoner  to  prw- 
vide  hina  with  proper  medicine,  hut  thit 
he  died  from  negleetj  is  not  supports 
by  evidence  that  the  prisoner  told  the 
witness  that  the  deceased  wa*  hii  ap- 
prentice, without  the  production  of  uy 
indenture.  Rtg.  r.  Crumpt^f^  Car.  &  M 
M.  697.  ■ 

And  an  instruction  in  a  prosecutioa 
against  a  man  for  manBlaughter  for  the 
death  of  a  child  bom  to  a  girl  IKinff 
in  his  family,  at  or  soon  after  the  child's 
birth,  that,  if  he  permitted  the  child 
to  be  bom  in  his  house,  it  was  etiminaJ 
negligence  on  his  part  not  to  huve  pro- 
cured assistance  for  her,  is  erroneous  in 
not  taking  into  eonsidemtion  the  si  tut* 
lion,  and  attendant  circumatanccs,  tad 


I  4fi2J 


DUTC  TO  CALL  PHYSICIAN, 


It  has  beeD  held,  howeverj  that  an  attempt  to  confer  the  exclusive  right 
to  Ireat  all  diseases,  physical  and  mental,  real  or  imaginary,  upon  li- 
censed physicians,  so  as  to  make  it  illegal  to  call  upon  anyone  except 
licensed  physicians,  to  attend  p)ersons  who  are  ill,  is  unconstitutional, 
under  a  provision  prohibiting  monopolies  and  perpetuities.'*  And  to 
prohibit  practising  medicine  or  surgery  without  a  license,  and  to 
make  the  practice  of  medicine  and  surgery  include  the  management 
of  any  disease  by  any  method  whatever,  are  not  within  legislative 
power,  since  this  would  be  to  make  the  practice  of  medicine  and  sur- 
geiy  include  the  practioe  of  healing  without  medicine  or  surgery,** 
And  a  person  suffering  a  personal  injury  is  not  precluded  from  recov- 
ering therefor  against  the  person  causing  the  injury,  by  the  fact  that 
he  cared  for  bimaelf  instead  of  calling  a  physician,  where  it  appears 
that  he  used  all  reasonably  accessible  means  for  hia  cure,  and  pursued 
upon  his  own  judgment  that  course  of  treatment  which  would  or- 
dinarily have  been  adopted  by  a  physician.^* 


his  abiUty  to  procure  asui stance,  and  na 
tendinis  to  lead  the  jury  to  understand 
that,  because  he  did  not  turn  her  into 
the  street  when  he  diacovered  her  con- 
dition, it  was  li  reckless  disregard  ot 
hia  duty  to  the  child  not  to  have  pro- 
cured assistance.  State  Y.  ^wikes,  70 
Vt.  247,  40  At),  249, 

''State  r.  Biqga,  133  N.  C.  729,  64 
L.  R,  A.  139,  98  Am.  St  Rep.  731,  48 
S,  E.  40L 

And  an  act  passed  apparently  in  ftt- 
7or  of  a  itate  medical  society,  prac- 
ticallj  confining  the  right  to  practiBe 
tnedicine  to  its  members,  will  he  con- 
Btrued  most  strongly  against  the  so^ 
ciety*     Ibid. 

And  the  Postmaflter  General  is  not 
warranted  in  prohihiting  the  delivery 
of  letters  addressed  to  a  corporation 
which  assumes  to  heal  disease  through 
the  infiuence  of  the  mind,  by  a  statute 
authori35ifig  such  dtitention  of  letters  ad- 
dressed  to  anyone  obtaining  money  by 
fraud    or    false    pretensea.      Am9ri&m 


School  of  MagneUti  Healmff  y,  MoAn^ 
nuHy,  187  U/  8.  94,  47  L.  id.  90,  23 
Sup.  CL  Rep.  33. 

It  is  to  be  observed  that  the  abo^ 
casjc  of  State  v,  Biggs^  133  N,  C,  729, 
64  L,  a  A.  130,  08  Am.  Bt  Rep.  731, 
46  S.  E.  401  is  one  of  prosecution  for  a 
violation  of  laws  regulating  the  practice 
of  inedicine,  and  not  one  of  failure  or 
refusal  to  call  a  |)hysicjan;  and  It  is 
thought  thatj  while  the  principle*  an- 
nounced in  it  would  probably  operatic 
to  except  a  person  practising  healing 
without  medicine  or  surgery  from  pun- 
ishment for  practising  medicine  and  sur- 
g^ry  without  a  license,  they  would  not 
operate  to  excuse  a  person  upon  whom 
a  duty  rested  to  call  a  phy&ician  or  sur- 
geon for  the  benefit  of  another,  in  i% 
case  in  which  the  services  of  a  physician 
or  surgeon  were  required,  for  calling, 
instead,  a  practitioner  of  heating  with- 
out medicine  or  surgery, 

^*Arka7ita*  River  Packet  Co.  v.  Hobbs, 
105  TeQU.  29,  &8  a  W.  S78. 
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religious  freedom  violated  bj  §ucli  provisions,  though  failure  to  fu^ 
niah  medicines  was  prompted  by  such  religious  belief-^  Such  prori- 
aions  impose  the  obligation  to  furnish  medical  attendance  for  the  ben* 
efit  of  another,  upon  the  one  upon  whom  the  law  imposes  the  obliga- 
tion of  caring  for  and  supporting  such  other,^  And  the  time  Ti^hen  i 
physician  should  be  called  is  that  at  which  an  ordinarily  prudent  per- 
son, solicitous  for  the  welfare  of  his  children,  and  anxioud  to  promote 
their  recovery,  would  deem  it  necessary  to  do  soj  And  the  statute 
refers  to  authorized  medical  attendance  of  a  re^larly  licensed  phjrgi- 
cian  duly  qualified  according  to  law," 

But  a  parent  will  not  be  held  crimmally  liable  for  the  death  of  hw 
child^  upon  a  mere  vague  statement  of  skilled  witnesses  that  probably 
his  life  might  have  been  prolonged  if  medical  attendance  had  been 
called.*  And  it  is  not  sufficient  to  show  merely  that  the  parent  Sff- 
lected  to  use  reasonable  means  of  saving  the  life  of  his  child ;  it  is  also 
necessary  to  show  that  the  neglect  of  the  parent  had  the  effect  of  ahi>rt* 
ening  the  child's  life;'*^  and  there  can  be  no  liability  unless  there  wu 
a  legal  duty  which  was  omitted ;  and  the  parent  will  not  be  held  liablt 
where  the  child  was  of  age,  though  it  resided  at  the  parent^'s  hotne" 


providing  It  when  needed  by  a  child,  ho 

18  guilty  ol  an  oiTense;  and  if  the  death 
of  the  child  rtisults,  it  ia  manslaughter, 
wliether  the  omission  proceeded  from  a 
jfood  or  bad  motive.  Reg.  v.  Dotcmes, 
13  C05£,  C.  a  Ml,  L,  R.  1  Q.  B.  Div, 
25,  46  L.  J,  Mag.  Caa.  N.  S.  8,  33  I*  T. 
N,  S,  675,  24  Week.  Rep.  278. 

And  where  a  woman  intending  tem- 
porary concealment  of  the  birth  of  her 
child  contrives  to  avoid  the  presence  of 
anyone  at  that  time,  she  will  be  re^ 
garded  as  having  invested  herself  with 
responsibility  from  the  moment  of  the 
birth  for  the  care  and  charge  of  the 
child;  and  if,  after  assuming  such  care 
and  charge,  she  allows  the  child  to  die 
from  negligence,  she  is  guilty  of  man- 
slaughter.     Eeff.    V.    Sandlejf,    13    Cox, 

^*Feopie  V.  Pt«r*Ofi,  170  N.  Y.  201,  03 
L.  R.  A.  187,  ftS  Am.  Bt  Hep.  666,  6S 
N.  K  243. 

*lhid, 

'Ibid. 

An  indictment  for  failure  to  furnish 
medical  attendance  to  a  minora  under 
&  statute  requiring  the  furnishing  of 
such  attendance,  is  not  insufficient  be- 
cause of  failure  to  allege  that  the  case 
was  one  in  which  a  physician  ought  to 
have  been  callecl,  if  it  alleges  that  the 
Accused  unlawfully  omitted  to  perform 


the  statutory  duty  of  furaiihiQf 
attendance.    Ibid* 

*Ibid. 

*Reg.  V.  Morby,  15  Cox,  a  a  HT 
L.  R  8  Q.  B.  Biv.  571,  46  L,  T.  K.  & 
288.  51  L.  J.  Mag.  Caa.  N.  &  88^  « 
J.  P.  422,  80  Week.  Rep.  613, 

''Reg.  V.  Shepherd,  9  C&x,  C.  C.  in, 
Leij?h  &  C.  C.  a  147,  31  L,  J.  Mat.  Ctt 
N.  S.  102,  §  Jur.  N,  a  41S,  6  L.  T,  K.  * 
687,  10  Week.  Rep.  297. 

An  indictment  for  manalaoffrl^ 
charging  that  the  deceased  ww  tb*  Ap- 
prentice of  the  prisoner,  and  thai  it 
waa  the  duty  of  the  pri^otier  to  pro 
vide  him  with  proper  medicine,  but  thtX 
he  died  from  npglect,  h  not  «iippon*4 
b^r  evidence  that  the  prisoner  told  ti* 
witness  th^it  the  deccaaed  was  bit  tf 
prentice,  without  the  production  of  »ij 
indenture,  R^g.  ▼,  Crum^im^  Ckr.  ' 
M.  597. 

And  an  instnictjon  In  a  proMcetlM 
against  a  man  for  manslaughter  far  tt* 
death  of  a  child  bom  to  n  prT  Uviag 
in  his  family,  at  or  aoon  after  the  ^lA 
birth,  that,  if  he  permitted  the  Mi 
to  be  born  in  his  house,  it  wu  mbmmi 
negligence  on  his  part  not  to  hatt  p*- 
cured  a^»ifttance  for  her,  is  errnii«n»  l«  | 
not  taking  into  eonslderation  tA*  wtsi- 
tion,  and  attendant  circumitaiXEft,  a^ 


J. 
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It  has  been  held,  however,  that  an  attempt  to  confer  the  exclusive  right 
to  treat  all  diseases,  physical  and  mental,  real  or  imaginary,  upon  li- 
censed physicians,  so  as  to  make  it  illegal  to  call  upon  anyone  except 
licensed  physicians,  to  attend  persons  who  are  ill,  is  unconstitutional, 
under  a  provision  prohibiting  monopolies  and  perpetuities.^^  And  to 
prohibit  practising  medicine  or  surgery  without  a  license,  and  to 
make  the  practice  of  medicine  and  surgery  include  the  management 
of  any  disease  by  any  method  whatever,  are  not  within  legislative 
power,  since  this  would  be  to  make  the  practice  of  medicine  and  sur- 
gery include  the  practice  of  healing  without  medicine  or  surgery.^* 
And  a  person  8u£Fering  a  personal  injury  is  not  precluded  from  recov- 
ering therefor  against  the  person  causing  the  injury,  by  the  fact  that 
he  cared  for  himself  instead  of  calling  a  physician,  where  it  appears 
that  he  used  all  reasonably  accessible  means  for  his  cure,  and  pursued 
upon  his  own  judgment  that  course  of  treatment  which  would  or- 
dinarily have  been  adopted  by  a  physician.^^ 

his  ability  to  procure  assiiitance,  and  as  School  of  Magnotie  Healing  t.  MeAn- 

tending  to  lead  the  jury  to  undersUnd  nulty,  187  U.  8.  04,  47  L.  ed.  00,  23 

thmt,  because  he  did  not  turn  her  into  Sup.  Ct.  Rep.  33. 

the  street  when  he  discovered  her  con-  It  is  to  be  observed  that  the  above 

ditioD,  it  was  a  reckless  disregard  ot  case  of  State  v.  Biggs,  133  N.  C.  729. 

his  duty  to  the  child  not  to  have  pro-  64  L.  R.  A.  130,  08  Am.  St.  Rep.  731, 

cared  assistance.     State  v.  Noakea,  70  46  S.  E.  401  is  one  of  prosecution  for  a 

Vt.  247,  40  Atl.  240.  violation  of  laws  regulating  the  practice 

^State  V.   Bigga,   133   N.  C.   720,   64  of  medicine,  and  not  one  of  failure  or 

L.  R.  A.  130,  08  Am.  St  Rep.  731,  46  refusal  to  call  a  physician;   and  it  is 

Sw  E.  401.  thought  that»  while  the  principles  an- 

And  an  act  passed  aoparently  in  fa-  nounced   in  it  would  probably  operate 

Tor   of  a  state  medical   society,   prao-  to  except  a  person  practising  healin;; 

tieally  confining  the  right  to  practise  without  medicine  or  surgery  from  pun- 

medicine  to  its  members,  will  be  con-  ishment  for  practising  medicine  and  sur- 

■trued   most   strongly   against   the   so-  gery  without  a  license,  they  would  not 

ciety.     ibid.  operate  to  excuse  a  person  upon  wliom 

"/Wrf.  a  duty  rested  to  call  a  physician  or  sur- 

And  the   Postmaster   General   is   not  geon   for   the  benefit  of  anotlier,   in   ii 

warranted   in   prohibiting  the  delivery  case  in  wliich  the  Hervices  of  a  physician 

of   letters   addressed   to   a   corporation  or  surgeon   were   required,   for  culling. 

which  assumes  to  heal  disease  through  instead,  a  practitioner  of  healing  with- 

tbe  influenee  of  the  mind,  by  a  statute  out  me<Iicinc  or  surgery. 

authorising  such  detention  of  letters  ad-  ^* Arkansas  River  Packet  Co.  v.  Hobbs, 

dressed  to  anyone  obtaining  money  by  106  Tenn.  20,  68  S.  W.  278. 
fraud    or    false    pretensea.      Amertooii 


463.  Its  natnra  generally. — The  relation  between  a  ptjsician  i 

his  patient  or  employer  b  contractual  in  its  nature  ;^  and  the  priirf' 
plea  of  tJie  common  law  apply  in  general  to  ib©  services  of  a  phjsiciin^ 
aa  well  aa  to  the  services  of  othera,^  The  contract  may  be  formal  uid 
expreas,  or  it  may  be  implied  from  the  rendition  and  acceptance  d 
service-  Where  services  are  rendered  by  a  physician  and  accepted  bt 
the  patient,  there  is  am  implied  contract  to  pay  for  them^  whetief  tlif 
physician  was  engaged  by  him  or  by  a  third  peraom*  And  the  nitait 
of  the  demand  of  a  physician  for  medical  services  rendered  witbcFQt  i 
special  contract  tberefor  is  simply  an  implied  promiae  to  pay  whu 
such  services  are  reasonably  worth**  Where  a  contract  is  made 
through  a  physician  for  services  at  a  hospital,  it  is  subject  to  the  roJas 
of  the  hospital  except  as  modified  by  the  parties  by  special  i|f«e 
ment**     And  a  aubseriber  to  a  hospital  under  a  verbal  contrad  «• 


"S€e  Jonm  y,  King^  81  Ala.  285,  I  So.  eial  instanc*  and  r«qiie«t^  fi  l 

591;   MorrUette  v.  Wood^  128  Ala.  505,  proved  by   allowing   that  t&« 

SO  So.  030;  Smith  v.  Bohbs,  119  (la.  96,  held  liimself  out  lUi    a   piiictttlo09  ^ 

45  B.  E.  963  ■  Re  Freeman,  46  Hun.  458,  liritinp  public  patronage^  and  that  tlf 

12  N.  Y.  S*  E-  175:  Mtm^er  v.  Gh^*e,  2«  employment    was    by    mutual   omt^^ 

Ohio  St.  577;  Smith  y.  Wdtson,  U  Vt.  Mwiser  t.  Cha^e,  29  Ohio  St  S7t 

332.  *Morri^eite  v,  Wo^d,  ItS  Ah-  »Sv  !• 

'Biarrett  v.  MUey,  79  til.  App.  (96B.  So.   030;    Chi4Ja§&   ^    JT,   IT*  B.  Oa  t, 

*8mith  V.  Wf^Ucm,  14  Vt.  332;  Peck  Y.  Frier}^,  m  HI.  App.   I57f  Fm^  ^^  *^j 

Martin,   17   Itid.    115;   Shelion  v.  John^  fin.  17  Ind.  11$.                                         I 

son,  40  Iowa,  84.  ''f^rumrine  v.  Au^Un   (MjcIl)  Itt  W*| 

An  averment  in  an  action  agninat  a  L.  N.  £1B,  94  N,  W*  1057* 


phy^iciaTj  for  mnipractiee,  that  the  re- 
tainer of  the  defendant  waa  at  hia  ape- 
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And   where  tuch  a  eontrael  U  s 
not  contemplating  ^s  operaUoa^  ^^ 
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I  istitig  between  the  oompanj  employing  him  and  the  hospital,  that  all 
of  its  emplojees  subscribing  ahould  be  entitled  to  medical  attendance 
Ki  the  hospital  free,  cannot  escape  payment  of  a  bill  for  medical  serv- 
ice rendered  him  by  the  hoepital  physician  at  his  residence.*    A  con- 

I  tract  with  a  physician  for  medical  services  cannot  be  avoided  because 
made  on  the  Sabbath.     Healing  the  sick  is  a  work  of  necessity  or 

lebarity  within  the  exception  in  statutory  prohibitions  against  Simday 

|Ubor.« 

464.  Personal  character  of  contract. — Contracts  for  personal  serv- 

lioes,  like  those  of  a  physieianj  are  subject  to  the  implied  condition 
that  he  shall  remain  in  a  condition  to  perform,  and  are  revoked  if  sick- 
nass  or  other  disability  renders  him  unable  to  do  so  j*  and  in  such  case 
an  obligation  previously  given  for  payment  for  such  services  is  dis- 
ciarged.*    But  a  physician  to  whom  a  sum  of  money  is  paid  by  a  pa- 

jtient  upon  his  agreement  to  cure  him  of  a  disease^  the  contract  being 

I  conditioned  that  the  patient  should  take  further  treatment  if  a  cure 
\  not  effected,  may  retain  the  money  paid  though  there  was  no  cure, 
where  the  other  neglected  or  refused  to  submit  to  further  treatment^* 
«5*  CoEtinnance  of  relation. — A  physician  or  surgeon  called  to  at- 
tend a  patient  may  elect  whether  or  not  he  will  give  his  services  to 
^e  case."  But  if  he  accepts  the  employment,  it  continues  while  the 
iiekneaa  lasts  unless  ended  by  express  dismissal  by  the  patient^" 


4«r  the  rule*  of  tin*  hospital  the  house  18  Ij.  R.  A.  627,  38  Am,  St  Rep.  IT,  16 

■tirj^D    wQi  not  jnven    charge  of  pa-  S.   M,  664;   Dale  v.  Donaldson  Lumber 

tkti'ti^    and    an    outside    surgeon    was  Co.  48  Ark.  188,  3  Am,  SL  Rep.  224, 

QftUiKl    upon   to  perfono  the  operation,  2  S.  W.  703;  Lathrop0  v.  Flood,  135  Cal. 

tilt  party  operated  upon  ia  liable  to  the  458.  67  L.  R.  A.  215,  63  Pac.   1007,  67 

•argeofi    perforfiiing   the   operation    for  Pmc»    683 1    EdHm&n    v,    MeDoncU,    126 


«otnp4»naatioR  for  hia  Hervicea.     Ittid 

*€orbuM  V.  L^nhardt,  51  C  C,  A.  036, 
IM  Fed.  10. 


CaL  210,  58  Pac.  628;  Ritcheif  v.  West, 
23  IlL  385;  Barbour  v.  Martin,  62 
Me,      536;      Dashiell     v.      Gri^ih,     84 


^Smilh  F.  WaiAon,  14  Vt  332;  Aldrieh    Md.  363.  36  AtL  1004;  Potter  ¥,  Virgil, 


IT*  BterArjfone,  128  Mass.  148;  Stagger^'* 
ksiate,  8  Pa.  Super.  Ct  200. 
r  *F&wen  T.  yeweli,  60  Minn.  406,  61 
k  w.  ia&. 
FfWA 
f    ^Madison  v.  Uangan,  77  HI.  App.  661, 
^Laihrope  v.  Flood,   136  Cal.  468,  57 
l^  R_  A.  215,  03  Fac.  1007,  67  Fac,  683; 


67  Barb.  678;  Becker  v.  Janinskh  27 
Abk  N.  a  46,  16  N.  Y.  Supp.  678; 
Oerkett  r.  PUmptoti,  62  App.  Dir.  36, 
70  N.  Y.  Supp.  703;  fuckerr,  Oillette, 
22  Ohio  C  C.  664- 

And  a  phjBteian  called  upon  to  care 
for  an  injured  arm  of  a  patient,  who 
diBtms»es  himself  on  the  ground  that  hia 


Bmrtty  v,  Eddingfield,  166  Ind.  416,  53  ftervicea  are  no  longer  required,  hut  auh 

1^  R.  A.  136,  83  Am.  St.  Rep.  196^  50  sequcntly  calls  and  give**  direetions  as 

H*  E,  )05$«  to  the  arm,  and   makes  statements  aa 

A  phv-flieian  is  not  liable  for  injury  to  its  condition*  occupies  the  aaitie  posj- 

fting  to  a  person  from  his  arbitrary  tion  as  if  he   had  acted  continuously* 


ywwiwml  to  attend  her  when  sick,  nl 
ihough  no  other  physieian  was  proeur 

[able.  Hurley  v.  Etfdinfffield,  156  Ind. 
lilt.  &^  L,  R.  A.  135,  83  Am.  St.  Rep. 
lis.  59  K.  E.  1058. 


and    Is  responsible   for  such   directions 
niid    statements.      Carpenter    v.   Blak^f 

IB  N,  Y.  12. 

And  any  person  of  inteHijfenee  i*  c/i- 
pa  hie    of    judging   ol    the   necessity    of 


▼,  ConauToy,  37  VV.  Va.  159,   medical  advice  ami  sprvices,  and  is  com- 
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which  may  be  done  at  any  time  ;**  or  until  terminated  by  the  physi* 
cian,  which  can  only  be  done  after  due  notice,  and  an  ample  opportn* 
nity  to  secure  other  medical  attendance.**  Continued  attention  upon 
the  part  of  a  physician  or  surgeon  to  his  patient  so  long  as  attention  i« 
required  h  an  inference  of  law  from  the  undertaking  of  the  physician^ 
in  the  absence  of  any  stipulation  to  the  contrary,**  It  is  competent 
for  a  physician  and  his  employer^  however,  to  make  such  a  contract 
as  they  see  fit;  and  they  may  limit  the  attendance  to  a  longer  or 
shorter  period.^'  And  it  is  for  the  physician  to  determine  how  often 
he  ought  to  visit  the  patient;  and  if  the  patient  accepts  his  services 
without  objection  or  modification,  he  cannot  afterwards  refuse  to  pay 
for  visits  on  the  ground  that  they  were  unnecessary.^^ 

4€6.  Warranty  of  cure. — In  the  absence  of  special  contract,  a  physi- 
cian in  charge  of  a  patient  is  not  considered  as  warranting  a  cure.*^ 


I 

I 


I 


patent  to  prove  that  a  perion  was  iick, 
or  so  sick  as  to  reqilire  m^clical  advice; 
and  it  is  not  improper  to  permit  a  non- 
inedical  witness  to  testify  whether  or 
not  it  waa  necesaary  for  the  physician 
to  give  his  attendiinoe  as  long  as  he  did. 
Chictigo,  B.  d  Q.  R*  Co.  y.  George,  IW 
lU.  510,  71  Am.  Dec.  239. 

So,  a  veterinary  J  called  upon  to  treat 
a  sick  horse,  agreeing  to  call  the  next 
moriiing  early,  but  neglecting  ever  to 
caU  again,  is  guilty  of  such  negligence 
a&  will  prevent  a  recovery  for  hi  a  serv- 
ices. Boom  V.  Reed,  69  Him,  420,  23 
N.  Y.  ^upp.  421. 

"Lathrope  v.  Flood,  135  CaL  458.  57 
L.  R.  A.  215,  63  Pac,  1007.  67  Pac.  683, 
And  aee  Dmhiell  v.  Griffxth,  84  Md.  363, 
35  Atl.  1004  J  Tucker  v,  QilUtte,  11  Ohio 
S,  k  C.  P.  Dec.  22fl. 

^Lathrope  v.  Flood,  135  Cal.  458,  67 
L.  R,  A.  215.  63  Pac.  1007»  67  Pac.  6§3; 
Ballou  V,  Pfeaooit,  04  Me.  305 1  Beok^ 
V.  Janhuiki,  27  Abb,  N.  C.  45,  15  N,  Y. 
Supp.  675 ;  Oerken  v.  Plimpton,  62  App. 
Div.  35,  70  N.  Y.  Supp.  793;  Tucker  y. 
Gillette i  22  Ohio  C.  C.  664;  Lawson  v. 
Conoitmp,  37  W.  Va.  159,  18  L.  R.  A. 
027,  38  Am.  St  Rep.  17,  16  S,  E.  504. 
But  see  White  v.  MasHn,  38  Ala.  147. 

'*BffUou  V.  Pfescott,  64  Me.  305. 

''BalloH  V.  Prescolt,  04  Me.  305;  Dafff 
V.  Donaldson  Liimher  Co.  48  .\rk,  188, 
3  Am.  St.  Rep.  224,  2  S.  W.  703;  Cm-- 
penter  v,  Biake,  60  Barb.  488. 

A  phy»ician.  with  Loe  consent  of  \u^ 
put  lent,  may,  at  any  time,  liiacoiitinue 
his  servicer  at  the  inistanpp  of  the  pa- 
tient, and  continue  them  under  a  con 
traet  with  another  person  at  his  p\- 
peuae;  and  the  assent  of  the  patient  Ui 


the  new  contract  it  not  neeeasary. 
White  V,  MasHn,  38  Ala,  147. 

But  while  a  pbyi^ician  or  surgt^m  may 
give  up  the  care  of  a  patient  at  any  tinw 
with  the  patient's  assent,  if  he  insist* 
upon  aucb  assent  as  a  thield  from  liabil 
ity  for  any  negligence  of  which  he  mar 
have  been  guilty,  or  for  any  malpr actio? 
committeti,  it  ia  competent  for  the  p*- 
tient  to  Rbow  that  eonaejit  was  obtain«i 
by  false  representations,  Carpenier  t. 
Btake,  60  Barb.  488. 

And  the  consent  of  a  person  Injured. 
to  the  abandonment  of  liis  coa^  by  th* 
surgeon  employed  by  him,  given  becauw 
the  acts  or  language  of  the  surgeon  Iu4 
induced  the  patient  to  believe  that  tn* 
injury  was  properly  cared  for  and  in  » 
fair  way  to  be  cured,  does  not  dii 
charge  him,  where  such  acts  and  rep- 
resen  tat  ions  were  false  or  unfounded. 
Ibid. 

^'Ehner  v,  Macke^,  180  IlL  297,  61 
L.  R.  A.  2fl8,  78  Am.  St,  Rep.  £80,  57 
N.  E.  834;   Todd  v.  Myree,  40  CaL  355. 

"^Tefft  v.  Wt/cojj.  0  Kaa,  40  j  Beck 
nell  T.  Soiier,  10  Ind.  App.  5,  37  N.  E. 
580  J  Baker  v.  Hancock^  29  Ind,  App^ 
457.  63  N,  E.  323,  04  N,  E.  38;  Patten 
V.  Wigpift,  51  Me.  504,  81  Am.  Dec,  595; 
Hesse  v.  Knippel,  I  Mich.  N,  P.  109  j 
Vanhooser  v.  lierghoff,  90  Mo,  487,  3  S. 
W,  72;  Tan  Skike  v.  Potter,  53  Keb, 
2S,  73  N  W.  295;  0*Hara  v,  WelU,  U 
Neb,  403.  15  N,  W.  722;  Pike  ^.  Bi^n 
Minger,  155  N.  Y.  201,  03  Am.  St  Rep. 
055,  49  X.  E.  760;  Becker  v.  /aaii^Jbi, 
27  .4bb.  N.  C.  45,  15  N.  Y.  Supp,  675; 
Orindle  v.  Rtf^h,  7  Oliio,  pt.  2,  p.  123; 
Craig  v,  Ch,timhn\^,  17  Ohio  St,  253 1 
rUh  T.  Welker^  5  Ohio  S.  A  C.  P.  Det 
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He  ii  not  an  insurer  of  the  success  of  his  treatmenV*  and  a  jnty  can- 
not  be  permitted  to  draw  a  conclusion  of  unskilfulness  upon  bis  part 
from  the  result  of  the  treatment.®*'  He  19  at  liberty^  however,  to  con- 
tract to  effect  a  curej^"  in  which  case  he  can  only  recover  compensa- 
tion for  his  services  on  showing  performance  of  the  contract  accord- 
ing to  its  terms.^^  And  he  may  even  render  himself  responsible  for 
the  results  of  mere  errors  of  judgment** 

7£5;    f^allahffT    w.    Thompson,    Wright  ordfiiary  enrt  tnd  skill  only,  mnd  not 

(Otiio)   466;  McCtjndlm9  v.  McWha,  22  for  the  purpose  of  proving  a^  contract 

Pi*-  261;   Haire  v,  A'cfisc,  7  Phila.  138;  with  the  patient  to  charge  nothing  un- 

Gwrnham  v,  GauHer,  21  Tex.  Ill;  Kukn  less   a   cure   was   effeclet^   where    it   ia 

y.  Brownficld,  34  W.  Va.  252.  U  L.  IL  A,  not  so  limited,  it  ia  in  the  case  for  all 

700,  12  S.  E,  619;  Reynolds  v.  Graves^  purposes,    and    will    support   a    charge 

S   Wit.  416;   Etoing  v.   Qoode^  78   Fed,  with  reference  to  an  aj^eement  not  to 

442 1  lAm^hiw  v.  Pf^pt^t:  8  Car.  ft  P.  charge  for  services  unless  a  cure  waa 

475*  elTeeted,     McDonald  t.  Harm,  131  Alft, 

And  a  complaint  against  &  phyaieian,  359,  31  So.  548. 

•lleginiar  that  the  defendant  held  himself  ^^FonAoouer  t.  Berghoff,  90  Mo.  487. 

out   aj   a   physician   and   surgeon,   and  3  S»  W.  72;  Mock  f,  Kelt^t  3  Ala.  387. 

mm  iueh   was  employed  and   retained  to  And  see  Jontu  v,  Eingt  SI  Ala,  285,  1 

spt,  dre^ss,  manage,  and  cure  plaintifT'a  So.   591. 

broken  hcne^  dof^a  not  set  out  a  special  And    where   a   physician    attends    pa- 

^otraet  to  cure  it.    Rmrftolds  v.  (7rovcs,  tients  under  a  stipulation   for  no  pay 

1  Wia,  416;   Hoopingarncr  T.  Let>if,  77  unlets  cured,  and   afterwards  a  son  of 

lfid«466;  Vanhooatr  V.  Berghofff  90  Mo.  the    patients    agrees   to   be   holden    for 

4S7,  3  8.  W.  72.  pajment   for   such   medical   attendance, 

^Yunker    v*    Marah^l,    66    111,    App*  the  undertaking  is  collateral;   and  evi- 

667;    Quinn   v*   Donovan,   85    III,    1J*4;  dence   in   an   action    thereon,    that   the 

MtcHee  Y,  Allent  94  Iil.  App-  147;  Styles  medical   attendsnee  was  attended   with 

V*    Tyier,   64   Conn.   432,   30   AtU    165|  no    beneficial    elFccts,    is   admissible   to 

G€iek€U  w.  Hill,  21  Winn.  4C4;  Lotjnn  v.  show  want  of  liability  on  the  part  of 

Fi€ld,  76  Mo»  App,  594 ;  Eiy  v,  Wilbur,  the  principal  debtor  to  defeat  recovery 

49  N.  J.  L.  6Sa.  60  Am.  Eep,  669 »  10  on  the  collateral  undcrtakjng.    Smith  ir. 

All,   385»  441;    Winner  ¥,   Laihrop,   67  Byde,  19  Vt.  64, 

Hun.  511,  22  N.  Y,  Supp.  516;  Boldt  w.  "f5td;  Fisk  v,  Townsmd,  7  Yerg,  146. 

MurtAi/,  2  N.  y.  S,  R,  232;  Williams  ▼.  And  the  disease  with  which  a  person 

Peppletmt,  3  Or,  130:  Hehrr  v.  Herring,  was  aiflicted   Is  not  material  in  an  a^ 

116  Pa.  6D9,  8  Atl.  830;  B'iRn«#  v.  Fer-  tion  on  a  contract  for  medical  servioet 

reil,   10  Tex.  Civ.  App.  231,   30  S.   W.  in   which  the  physician  agreed  to  cur« 

450;  Laitson  v.  C&n«i*^y»  37  W.  Va.  150,  the   pntient  or  receive  no   pay,     Hollif- 

la  L.  R.  A.  mi,  38  Am.  St.  Rep.  17,  16  ttood  v.  Reed,  67  Mich.  234,  23  N*  W. 

S.  £*  564;  Jom^s  v.  Crockeif,  34  N.  B.  792. 

S40;  Bmnck0  v.  Hooper,  7  Car.  k  P.  81,  But  a  contract  between  an  habitual 

Where,   in  an  action  by  a  physician  drunkard  and  a  physician  by  which  the 

for    the   recovery   of   compensation    for  physician  waa  to  cure  the  drunkard  of 

medical   service,   the   only   question   for  hi»  appetite  for  liquor  in  performed  so 

the  jury  is  one  of  rensonable  value,  an  as   to   entitle  the   physician   to   recover 

inatruction   as   to   a  guaranty   of  relipf  therefor,  where   the   drunkard  quit  his 

or  recovery  Is  prejudicial  error.     Ludd  habits  of  intoxication  for  nine  months. 

▼.  Wittfi,  116  Wis.  35,  m  N.  W.  365.  and  admitted   that  he  had  lost  his  an- 

•5ifn#   V,    Porker^    41    111.    App.    284;  petite  for  liquor,  though  he  afterwards 

Cntdg  T.   ChambFTt,    17   Ohio   St.   253;  returned   to  his   habits   of  drunkenm-ns 

B^ir*  V,  Reme,  7  PhJla.  138.  for    the    purpose   of   evading   payment 

But  while  a  statement  by  a  physician  Fiitk  v.  Toamaemdf  7  Ycrg.  146. 

niftdt   to   m    patient's   wife,    not    in    his  ^Graham    ▼.    Qautier,    21    Tnx.    HI; 

preiKn«e,    that    he    would    guarantee    u,  Crowtf^  v,  Sfmoort,  95  Wis.  490,  70  N. 

eure  in  three  ntonthi**  is  admissible  on  W.   558. 

tbe  question  of  the  physidaa'i  want  of  To  constitute  a  conditional  contract 

f 
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467,  Contracts  by  third  persons  generally* — With  reference  to  con- 
tracts with  physicians  for  medical  serrices  made  by  other  pcnom  than 
the  patient,  the  general  rule  that,  where  a  person  requests  the  perfonn- 
ance  of  a  service  and  tlie  request  is  complied  with^  the  law  raises  in 
implied  promise  to  pay  the  reasonable  value  of  the  aemoes,  haa 
been  adopted  in  some  cases,  holding  that  one  who  requedts  a  physician 
to  attend  another  person,  without  disclosing  that  he  is  acting  only  aa 
an  agentj  becomes  liable  for  the  physician's  services  iB  aocordanee 
with  such  reqneat.^*  The  prevailing  rule,  however,  regards  a  third 
person  calling  a  physician  as  a  mere  medium  of  intelligence  that  a 
physician  is  wanted,  and  holds  that  he  ia  under  no  legal  obligmtioDS 
to  pay  for  the  services  rendered  unless  he  expressly  undertakes  to  pay 
for  them,^*  or  unless  it  may  fairly  be  inferred  that  it  was  the  intention 
of  both  parties  that  he  should  pay  for  them,^®  or  unless  his  relation  U* 
the  patient  was  such  as  to  raise  a  legal  obligation  on  his  part  to  pay 
for  the  services.^^  Tinder  this  rule,  to  hold  one  person  for  services 
rendered  to  another,  they  must  have  been  rendered,  not  only  at  his 
instance  and  request,  but  also  upon  his  credit*^     And  the  burden  of 

with   a  physician   that^   if  he  did  not  ical    ami  stance,    and    ftftcrwrnrdB.    ttpfm 

cure  the  pittiont,  he  was  to  receive  no  being  about  to  discontinue,  a  third  pff- 

oottipen^ationt  it  ia  not  tieeesttajy  that  son  requested  him  to  continue,  and  ift^ 

A  specific  price  ebouid  be  a^eed  upom  erwards,    upon    a    bill    being   presented 

&  contract   that,   if   a   physician   cured  Biiowing  a   claini   against    him   individ^ 

the   patient    be   should   be   entitled    to  ually  for  the  phjiieian's  aervjees,  he  did 

reaeonable   com  pen  sat  ion,   ia   vaUd   and  not  denj  his  respoa^^ibility,   ii  not  fill' 

wiU  be  enforced.    Mock  v.  Kelli/,  3  Ala.  ficient   to   render   the   third   penoQ  i«* 

S87.  sponsible    for    the    physician's   serrieei. 

*^Foater  v.   Meeks,   18   Misc.   461,   41  Currif  v.  Shcthy,  W  Ala.  ^7",  7  So.  St2& 

N,  Y.  Supp*  S50;  Bradley  v.  Dodge,  45  '*8miih  v.  Watson,  14  Vt  332, 

How,  Pr.  57;  He^itig  v.  Kemke,  25  Kan.  Where,  with  tbe  knowledge  of  a  warn- 

559;  Thomas  v.  Leaviff  62  10,  App,  34;  an,   a    phjsjcian   had  b^en   sent   for  far 

Grattop  V.  Rowheder^  1  Herdman  (Neb.)  another   ill   in   her   houses,   not   dlreeU^ 

6fl0,  05  N.  W.  679.  by   her,   but    without   oljjection   on  ber 

^Hmith  T.  Waimn,  14  Vt,  332;  Clark  purt,  and  when  the  physician   eafne  Iw 

V.    Waterman^   7    Vt,   70,   29   Am.   Defe  was  met  by  ber  husband,  who  forbade 

150;    Michigan   OoUefie   of   Medicine   v.  him  rendering  services  on  tht4r  scc^iunt 

Vharlcstrorthf  54  Mich.  522|  20  N.  W,  an  inference  of  a  promise  on  their  pi.n 

566;    Smith   v.   RiddU^k,   50    N.    C,    (5  to  pay  for  his  services  is  not  warrauliiHL 

Jones,  L.)   342;   Oucrord  t,  Jenkine,   1  Shaw  v.  fifroi^es,  79  Me.  166^  8  AtL  8$i 

Strobb.  L,  171,  '^Meisaibaeh    r.    Souiherti    Coo|irns|f 

A  statement  by  a  third  person  to  an-  Co,  45  Mo.  App.  232;  Je*tcrieh  v.  wi* 

other  with  reference  to  an  injured  boy,  ruff,  51  Mo,  App,  270;  Stttrrtn  t.  Mikf, 

directing  him  to  go  and  get  the  doctor,  70  111,  Ap[>,  658;  Holmes  v.  McKim^  IM 

and   do  all   he   could   for  the  boTt   and  Iowa,  245,  80  K,  W.  32fl;  Crrt»e  v.  Ifw- 

that  he  would   see  that  the  latter  got  douine,  56  N,  Y.  256;  Boyd  "f.  Sappinf^ 

his  payi  furnishes  evidence  from  which  ton^  4  Watta,  247, 

the  jury,  in  nn  action  againat  him  for  ^Narthem  0,  R.  Co.  v,   Prentim,  H 

phyHcmn'i   seryices,   would  be  justified  Md.  119;  Canns^  v.  Situih  Famfic  Coofi 

in   jitidmg  an   ori^nal    undertaking   to  R.  Co.  63  Cal.  501;  Mit7higa*i  CoiUt^  of 

pav  tlierefor,     Bo&ton  v.  Farr^  143  ?a.  Medicine  v,  Charlest&&r1h,  54  Mich,  52S, 

220,  23  Ail.  901,  20  N.  W,  566. 

But  proof  that  a  pby^jciati  upon  hoar-  Mlu're  a  physician  undertakes  terric* 

Ing  of  a  person's  injury  rcudored  med-  upon  the  pmploymcnt  of  the  patienl,  ^t 
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allowing  that  a  contract  for  medical  services  with  the  patient  had  been 
tli$continuedy  and  that  another  had  contracted  for  suhseqiient  services, 
becoming  responsible  thepefor,  rests  with  him  who  asserts  it^*  A 
eontract  for  medical  services  to  be  rendered  to  another  is  an  original 
undertaking,  which  need  not  be  in  writing  under  the  statute  of 
frauds;***  and  the  burden  of  proof  of  relationship  itnposing  a  legal 
obligation  to  pay  for  medical  services  rests  with  the  person  asst^rting 
it;^*  and  the  question  ae  to  whether  medical  services  were  rendered  on 
the  eredit  of  the  patient  or  another  is  one  for  a  jurj,** 

468.  Hmplojineiit  by  husband  or  wife, — Since  a  husband  is  nnder 
legal  obligation  to  care  for  his  wife  and  furnish  her  with  necessaries, 
sin  implied  contract  arises  when  he  calls  a  physician  to  attend  her,  to 
pay  therefor  the  reasonable  value  of  his  servioes.*®  And  a  married 
woman  may,  in  the  absence  of  her  husband,  procure  necessary  med- 
icine, and  medical  aid,  and  advice  for  herself,  for  which  her  husband 
would  be  liable  as  for  necessaries.*^  And  where  a  husband  places  hia 
wife  in  the  care  of  a  physician  for  medical  or  surgical  treatment,  he 
impliedly  requests  him  to  adopt  such  course  of  treatment  and  opera- 
rion  aS;  in  his  judgment,  will  be  most  liable  to  effect  her  ultimate 
feeovery;'*  and  the  physician  may  proceed  without  further  notice  to 

cACifiat  Afterward!  hold  the  patkat'i  after  which,  with  the  con  seat  of  hii  em- 
fa  Ih^  liftbk  theri-for,  on  oral  expres-  plojer,  he  performs  the  operation, — it 
hions  of  interest  in  the  eaae^  or  oral  is  a  quest  ion  for  the  jury  whether  or 
;7U*rantie«  of  the  son**  solvency,  Edel-  not  the  original  iLgrcetnent  based  upon 
Miim  V.  McDonellj  12G  C&l.  210,  59  Pac.  the  first  e lamination  waa  super^^ed. 
.'iSg,  MaoEvitt  v.   Maam,  M  App,  Dir.  3S2, 


^Curry  ^^  SMhtf,  90  Ala.  277,  7  So,    72  N.  Y,  Supp,  168. 


I 


9SS. 

^Mimg  v.  Edmuton,  88  111,  257, 
But  where  a  physician  attenda  a  pa- 
Ifteftt,  mnd  after  several  viHits  a  son-in- 
law  ©flfem  to  become  reaponsjble  for  hla 
«cfTleefl,  hia  undertaking  refers  to  aub- 


''Meiaenbach  v.  Souiherm  €tmpm"age 
Co.  46  Mo.  App.  232;  Aioody  v,  Osgood^ 
50  Bark  628;  JEe  Smith,  18  Miae,  139, 
41   N.  Y.  Supp.   10ft3. 

And  an   agreement  upon  the  part  of 


Mquent  Ti»!iit«*  oniy,     Starrett  v,  Ifif^,    a  husband  Hvini^  separate  from  his  wife 
7J>  IlL  App.  658;  King  y.  EdmiBton^  88    to  pay  her  a  certain  sum  per  month  for 


IlL  257, 


her  support  does  not  relieve  him   from 


^S€%Uon  r.  Ray  J  44  N.  Y.  8.  It  I2S»    lir^hiUty  for  medical  servjcea  afterwards 


I 


IT  K,  Y,  SiiFP  fiOO. 


rendered  to  the  wife,  where  the  ph^d- 


*JVorlJ^«ni  C  R.  Oo>   t.   IVefilU^,   11    cian  rendering  them  had  no  knowledge 


H4l   lie. 


of  auch  airreement,    Lawtmtm  v,  Brovm, 


And   where  m  phi^ician   examines  a    01  lowa^  342,  59  N.  W.  250, 


But  he  would  not  be  liable  for  med- 
icines   fnmiflhed    hy   one   who   did    not 
M^rj;  and   agreen   to   perform   it   for   a    professt   to  be  a  physician,   or  to  have 


patients  and  decides  that  a  lur^ieal  op 
rraiion  for  an  internal  trouble  la  neeea- 


vtAied   iuni|   and   afterwarda   upon   fur-  medieal   skill   or  knowledge  of  diseaiieft 

tber  eiiUTirnation  decides  and  states  that  and   their  remedies,  hut  who  praetisrnl 

tht   first  dia^osis  was   erroneous,   and  through     clairvoyance     or     mesmerism. 

that    tlie    operation    suggested    is    not  Wood  v,  0*KeUcy,  S  Cush.  40 f^. 

Ototsiary,   hiit  a    more   ^r ioii^   one   i4  ^M^Vlall^n  r,  Adam^t  10  Pick.  333,  3 1 

XHllirfd     which     will     jf^pardize    life.  Am,  Dec.  140> 
Vol.  Ill-  Med.  Jur,— 29, 
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the  huaband.^^     Even  though  the  wife  herself  sendB  or  applies  for  the 
servioes  of  the  physician,  the  inference  is  that  she  acted  as  agent  for 
her  husband,  and  he,  and  not  ihe  or  her  eatate,  is  liable  for  serrioes 
rendered  ;^^  though  the  wife  may,  by  express  agre^mentj  charge  ber 
separate  estate*®®  And  though  parties  living  together  are  not  husband 
and  wife,  where  the  man  employs  a  physician  for  the  woman,  repr^j 
senting  her  to  be  his  wife,  he  is  liable  to  the  physician  for  the  servi* 
rendered.^*    And  the  liability  of  a  husband  one©  incurred  cx>ntiiiu< 
until  the  wife  is  cured,  though  she  is  removed  from  die  husband' 
house,  where  he  does  not  expressly  repudiate  responsibility;*^  thougji' 
a  wife  cannot  abandon  her  husband's  house,  and  bind  him  by  oootracU 
for  medical  attendance,  except  upon  clear  and  satisfactory  proof  *4m 
gross  abuse,  neglect,   and  misconduct  on  his  part."*^     A  wife^  hovp<S 
ever,  is  not  liable  to  a  physician  for  medical  attendance  upon  Her 
husband,  where  she  did  not  employ  him,  or  m  any  way  auggeit  or 
request  that  he  attend  her  husband*** 

409.  Employment  by  head  of  family* — Where  a  father  calls  a  pHj-B 
sician  to  attend  his  minor  child,  the  law  implies  a  promise  on  his  part 
to  pay  the  reasonable  value  of  the  services,  because  there  is  a  legal. 
obligation  to  furnish  necessaries  for  the  patient's  benefit**    But 


L 


"EllUon  v.  Seaauma,  44  N.  Y.  S.  R. 
644.  18  N,  Y.  Supp.  108;  Je«  Weringet, 
100  CaL  346,  34  Pac.  825. 

Whertf  a  married  woraao  conaenta  to 
an  operfttion.  phjstciiins  ftri?  justified 
in  performing  it  if,  after  con  Bill  tat  ion, 
tliey  deem  it  ne<?esaary  for  the  preservn- 
tioti  and  prolongation  of  her  Ufe.  with- 
out reference  to  the  content  or  want  of 
consent  of  her  husband.  State  use  of 
Jatiney  v.  Houaekecper^  70  Md*  162,  2 
L.  R.  A.  587,  14  Am.  St  Rep,  340,  10 
Atl,  3S2. 

'^Fdlison  V.  Sessions,  44  N.  Y.  S.  R. 
§44,  18  N.  Y.  Supp.  108;  Re  Smith,  IS 
Misc,  IW,  41  N.  Y.  Supp.  1093. 

An  ejcpreis  promisee  upon  the  part  of 
a  wife  to  p&y  for  mediCiLl  services  ren- 
dered to  her  cannot  be  inferred  from 
the  fact  that  such  services  were  ren* 
dercd  upon  her  request  Ji^  Smlthf  18 
Misc.  139-  41  N.  Y.  Supp,  1093, 

But  testimony  of  a  ph3^sician  in  an 
action  by  him  against  a  married  woman 
for  professional  ser vices,  that  she  her* 
self  npn^eed  to  be  responsible  for  them, 
and  that  of  the  defendant,  that  she 
made  no  such  promise  or  contract, 
creates  a  conflict  which  shouTd  be  suh- 
niiti«d  to  the  jury;   and  it  is  error  in 


such  a  case  to  direct  a  flndlng  hi  lifor 
of  the  defendant,  Trmik&m  r,  WM 
top,  lis  Ga.  152,  45  a  E.  988. 

''Gerlach  v.  tumm-^  89  OaL  444.  U 
Pac.  870, 

And  he  is  liable  for  serrieet  render*^ 
to  her  after  the  f^hjsidan  ia  inforaid 
that  she  is  not  his  wife,  where  be  Jflti 
not  then  plitlnly  and  uneijuivti^l]^  put 
an  end  to  the  emploTment,     Ibid. 

*^P<itier  \\  Vir§ii,  C7  Barb,  571: 
Downing  v.  O^Brien,  67  Barb.  583. 

*'Pott(^  V.  Yirffil^  67  Barb.  678. 

'*Ct3llahan  v.  0*R&urke,  17  Apt  Dl» 
277.  45  N.  Y.  Supp.  764. 

The  rendition  of  a  phjsidan't  bill  to 
a  woman  for  medical  serTioet  to  htr 
husband,  nnd  her  payment  of  a  pirt 
thereof,  and  a  proposal  to  wttle  the 
rest,  do  not  establish  an  accouiil  eUt»f 
bfitween  the  parties,  rendering  her  liiW? 
for  the  balance.    Ibid. 

Co.  4r>  Mo.  App.  232 ;  M^Uiilm  w,  l^. 
78  IlL  443. 

A  father  is  liable  to  a  phjnilcitii  ^ 
medical  serrieea  rendered  to'hiN  mkmr 
son  at  his  house  and  witb  his  kni>*Wr 
and  assent,  as  on  an  ImpBi^  promt* 
without  proof  of  an  expr^^w  ptmni*»: 
though  the  son  had  previously  Tffl  tlir 


Lftr  1 
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^neral  nile  that  no  contract  ie  implied  inhere  one  person  requests  a 
phTsieian  to  perform  services  for  anotherj  unless  his  relation  to  the 
patient  is  such  as  to  raise  a  legal  obligation  on  his  part  to  call  for  and 
pa  J  the  physicianj  prevents  a  father  from  being  liable  for  requesting 
the  attendance  of  a  physician  upon  a  child  of  full  age,  for  whom  he 
was  net  bound  to  providej  though  such  child  may  have  been  sick  at 
his  house,**  And  the  same  rule  applies  to  a  contract  with  a  physician 
for  medical  servicer  to  be  rendered  to  a  parent  of  the  contracting 
party/*  or  to  be  rendered  to  a  minor  living  in  his  family  and  sup- 
ported by  him,  but  not  otherwise  related  to  him  ;*"  though  the  assump- 
tion of  the  parental  relation  to  a  minor  carries  with  it  the  obligation 
t0  care  for  his  or  her  health.*^  And  the  promise  of  a  person  not 
bound  to  furnish  medical  attendance,  to  pay  for  aervicea  previously 
rendered  to  a  member  of  his  family,  but  not  on  his  credit,  is  a  naked 
agfeement  to  pay  the  debt  of  another,  upon  which  no  legal  obligation 
can  be  predicated,**  Nor  is  a  person  liable  for  medical  services  to  be 
rendered  to  another,  in  the  absence  of  express  contract,  because  he  was 


booAc  of  biB  father^  against  hia  fa  therms 
will^  and  refused  to  return  on  hia  re- 
qvmai,  but  retumed  upon  being  taken 
mA     D«one  t,  Anni*,  14  Me.  26. 


^Botmr^  V,  MeEim,  109  Iowa,  245,  BO 
N.  W.  329- 

And   Buch   a   person   li   not   rendered 

liable  for  the  pbyaician's  servie^s  bj  tbe 


.Ajid   evidence   that  a   man    paid   for  fact  that  he  acquiesced   in  the  attend 

masie  leaisons  given  to  a  girU  and  that  ance^  and  had,  otj  former  occasioned  paid 

^m  called  him  "papa>"  and  that  be  had  the  ««me  doctor  for  attending  the  same 

prcvioualj  paid  the  plaintifF  for  similar  pprson,  the  doctor  being  familiar  with 

■rrviaes    rendered    to   the  girl,    is   suf-  all  the  drcumatances.    Ibid. 

Ikient  to  ei!tab!i«h  the  fact  that  he  wan  ^''Nritson  v.  Rap,  44  N-  Y.  8*  R,   126, 

i^  girFs  father,  and  that  bp  wh.h  lef^aliy  17  N.  Y-  Supp.  500. 

liable   for  medienl   services  rendered   to  A  partial  emancipation  of  a  daughter 

ber  by  the  plaintlfT.     Neilson  v*  Ratf^  44  fourteen  years  of  age,  by  permitting  her 

R  YI  S*  R,  125,   17  N,  Y.  Supp.  500.  for     three    years    thereAfter    to    reside 

'K^rmte  v,  Baudouinct  65  N.  Y*  255;  thirty  miles  away,  and  control  and  nso 

fi^ytf    f,    Ssppingfon,    4    Watts,    247;  her  own  wages,  without  furnishing  her 

HaiUein  v,  Betjle,  68  Mo.  App.  325.  witb   any  money  or   means  of  support^ 

And  the  ability  of  an   adult  patient  does  not  exempt  her  father  from  liabil- 

lo   ptiy   a   nhysician's   bill    for   services  ity  for  necessary  services  of  a  physician 

is  ifdMlsafbie  in  behalf  of  the  defendant  employed  by   her   in   sickne«s,  where  it 

la  aa  ftction  by  the  physician   againat  doen    not   appear    that   he    intended    to 

t^  pAlient^s  father,  in  whose  house  he  waive  the  right  to  exercise  parental  an- 

«ra»  «f«kt  to  recover  for  hia  servioee  to  thority  over  her.     Porter  v.  Fov^llf  79 

the  flon.    Eoifd  v.  8appingt<m,  4  W&tU.  I^awa,  151,  7  L.  It  A.  170,  IS  Am,  8t. 


t47. 


'Emith  V.  Bj/de,  19  Vt.  54. 


Rep.  3.53,  44  N,  W,  295. 

"^f ■  happen  V.  BnrkUy,  00  Mich.  35,  51 


aervjG«a  as  he  could,  and  that  he 
the  phyaicians  who  were  attf^nding 
her*  and  said  nothings  i«  not  alone  suf- 


The  fact  that  a  son -in  law  wan  at  the    N.  W.  351 ;   Edctman  v.  MoDonelL  120 
i«st1ibed  of  his  mother  in- law,  rendering    CaL  210,  5S  Pac.  528. 

A  direction  by  a  stepfather  to  per- 
form medical  services  for  a  stepson, 
and    an    agreement   to   pay   therefor,    if 

Pto  render  him  liable  for  their  not  an  originaJ  undertaking,  would  taU 
*. — especially  where  the  eatate  within  the  statute  of  frauds,  and  no  re- 
the  patient  was  amply  suRicient  covery  could  be  had  thereon  unlesn  in 
aucb  chargea.  Madden  v,  Blain^  writing.  Bmion  ?.  Farr^  148  Pa.  220* 
49.  23  AU:  eoi. 
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bound  by  bond  to  support  the  latter**^  The  rule  has  been  laid  down^ 
however,  that  if  a  physician  is  called  by  a  person  to  render  services 
to  any  member  of  hia  family,  the  physician  has  a  right  to  look  to  him 
for  compensation,  in  the  absence  of  notice  that  someone  else  is  r^pon- 
fiible,^*  Andj  under  this  rule,  while  a  child  may  be  under  no  obligi* 
tion  to  support  an  aged  parent,  or  receive  him  into  his  family,  if  he 
does  receive  the  parent  into  his  family,  he  is  prima  facie  resp>nsibfe 
for  medical  services  called  for  by  him  for  the  benefit  of  the  pan?iiL** 
470.  Employment  for  servant  or  apprentice, — A  master  or  empl«iyer 
is  liable  for  the  medical  attendance  which  he  procures  for  his  arrant 
or  employee  for  which  he  agrees  to  pay."^^  The  fact  that  an  employee 
is  disabled  in  his  employment  is  a  sufficient  consideration  to  snpport 
a  promise  hy  the  employer  to  pay  for  the  nursing  and  medical  atteiMt 
ance  necessary  to  his  eura^*  And  a  master  is  bound  to  pay  for  medi- 
cal attendance  on  an  apprentice,  from  the  veiy  nature  of  die  rel&tioa 


**8hmif  V.  Grauet,  T9  Me.  166,  8  Atl, 

884. 

Hut  a  promise  bj  a  person  to  pay  for 
medical  attendance  upon  peraonB  to 
whoin  he  had  pven  hii  bond  for  »up^ 
port  ia  ft  promise  to  pay  his  own  debt, 
and  IB  not  within  the  statute  of  frauds, 
Eounsevel  T.  Osgoodf  68  N,  H.  418,  44 
Atl.  535, 

'^Heniiff  ▼.  Kemke,  E5  Kan.  559; 
Orattop  V,  Rotiiheder,  1  Herdman  fNeh.) 
660,  95  N.  W,  679  J  Clark  w  Waternmn, 
7  Vt,  76,  20  Am.  Dec.  150.  And  aee 
Futfer  V.  Meek^,  18  Mise.  461,  41  N.  Y. 
Snpp.  950. 

In  Grattop  v,  Rowheder,  I  Herd  man 
(NcbO  060,  95  N.  W.  679,  it  was  held 
that  a  lady  about  seventy  years  of  Rge 
who  lived  in  a  family  for  nine  years, 
performing  eueh  aervioes  aa  ahe  was 
able,  and  reeeiviti^  the  neeesfinri*!a  of 
life  therefor,  is  a  member  of  th&  family 
within  the  menning  of  this  rule. 

^H  en  tig  v,  Kfmkc^  25  Kan.  559* 

"Clorfe  T.  Waterman,  7  Vt.  76,  29  Am. 
Dee.  150i  Frasrr  v.  8an  Franci^oo 
Bridge  Co.  103  Cal,  79,  36  Pac.  1037. 

The  employment  by  a  corporation  of  a 
phyaicicin  to  treat  a  person  injured  in 
ecmnection  with  its  buHineas  will  be  pre- 
sumed to  be  within  ita  powers  in  the 
nbBence  of  evidenee  to  the  contrary. 
Deane  v*  dray  Bros.  Artifieial  Stone 
Pamng  Co.  \m  Cal.  433,  42  Pac.  443, 

And  a  surg*K>n  may  hold  a  partnership 
liable  for  professional  aervicea  rendered 
to  an  employee  o|  a  member  of  the  firm, 
injured  while  enga^d  in  the  aenarate 
lutiinesa  of  his  employer,  upon   tne  re- 


quest  of  all  tbe  partners    THU  firaa.  f, 
md%AS,  79  Mi&a.  125,  29  Sft.  822. 

And  where  aereral  railroad  tmafSKm, 
owning  and  operating  aev^ral  roada,  «§- 
ter  into  a  voluntary  a^poeiation.  sad 
form  a  hospital  and  relief  dep*rtna«it 
whieb  ia  operated  in  cotui«ction  with 
the  businesB  of  each  company,  emplafeei 
of  eaeh  being  required  to  t»e  memb* rni  of 
aitch  de]jartraent.  and  to  contribute  rff 
ularly  a  urns  deducted  from  tteir  mi*, 
one  of  such  eompaniea  ia  ffiinfiiiihlli 
for  the  compensation  of  a  phi^an  «■■ 
ployed  by  its  employees  in  pui  T^nafice  of 
regulationa  of  the  depnrtTuent  to  Ij-^t 
another  employee  Injured  by  an  cs 
ploaion  Ln  it^  ^hops,  Flm^tUi  Ko»lkn 
R.  Co.  F,  Bteen  (Fla.)  34  So,  KTL 

«Tolifrfo,  W,  d  W.  H.  Co.  V.  ^EiMlfifiMi. 
47  III.  18S,  96  Am.  Dec.  484;  Frotft  f 
8an  Francisco  Bridge  <7o,  103  OW.  Tl. 
36  Pac,   1037, 

But  a  contract  by  a  physidac  intk 
a  railroad  eompany  to  reader  prai»^ 
aional  aervicea  to  employees  of  Die  vm- 
pany,  or  to  those  to  whoro  the  CMaptfj 
ia  liable  for  peraonal  injurlea.  doe*  not 
hind  him  to  render  such  aen^ieet  In  pf 
nnii»  injured  while  treapaaainf  m  ^ 
property  of  the  company*  WmtmM^eimd 
County  V,  Donnett^  (Fa.)  5  Cnit  bf^ 
209.  7  AtL  204. 

And  a  company  afrreeing  to  pay  fcf 
medical  aervicea  rendered  to  a  faiwnit 
in  its  employ  has  a  right  to  makt  a  eaa 
tract  by  which  it  ia  u>  detirmind  mUi 
eshall  be  a  reaaonable  ehargi*  for  *^ 
aervices.  Fnwer  v.  8€in  FrmMO  JrMf* 
Co.  103  CaL  79,  36  Pac  1017, 
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of  master  and  apprentice,"*  And  ao  must  a  master  pay  the  medical 
expends  of  hig  alave.*^^  Aad,  under  marine  law,  a  sick  or  injured 
iiaji  has  a  right  to  be  cured  at  the  ship's  expense  j  and  the  master 
bound  to  furnish  everything  necessary  to  his  reaivery*^*  An  ordi- 
nwry  employer,  however,  is,  as  a  general  rule,  under  no  legal  obliga- 
tion to  furnish  medical  attendance  to  his  employees^  in  the  absenee  of 
ft  special  agreement  therefor;*^  and  while,  if  he  at^eg  fit  to  do  so,  he 
Teats  under  a  duty  to  exercise  due  care  in  tJie  selection  of  the  physi- 
ciftD,®*  if  he  uses  due  care  in  the  selection  of  a  skilled  and  competent 
plijsieian,  and  makes  proper  arrangements  to  enable  a  sick  or  injured 
employee  to  avail  himself  of  such  services,  his  whole  duty  to  the  em» 
ployee  under  the  contract  of  employment  is  performed,*®  And  if  an 
exigency  making  it  the  duty  of  an  employer  to  employ  medical  or 
surgical  assistance  for  an  employee  arises,  the  duty  expires  with  the 
emergency.**^  A  contract  by  an  employer  with  his  employee  whereby 
the  employer  is  to  furnish  medical  attendance  to  the  employee  in  case 
of  sickness  or  injury  while  engaged  in  the  employer's  business,  how- 
ever, is  solely  for  the  benefit  of  the  employee,  and  only  incidentally 
for  the  benefit  of  the  physician  employed,  and  does  not  authorise  such 


I 

m 


**EaMl^  ▼,  Craddock,  4  Rand.    (Va,) 


for    ftervret?a   rendered »   tiioiijrh   the   BUa- 
mati    was   removed   at   liis   own    request 


^wect  Water  Mfg.  Co.  v.  G fewer,  29    from  the  boat  to  his  own   home.     Holt 


OSi  399;  Dufidar  r.  W\Ui^ff%a,  10  Johns. 
;  Bomford  v*  Grimes,  17  Ark.  667. 
~  e  hirer  of  a  Blave,  however,  and  not 


V.  Cummin ff9^  lOg  Pa,  212,  48  Am.  Rep. 

I  Da 

^M alone  V,  Robinson    (Misi*,)    12  So, 


owner;  is  bound  to  pay  a  phyRician  70ft  j    T«?rri?   Hauie  d  /.  R.  Co.  v.  \((h 

Iot  hli   ftcrvic^g   when  called  to  attend  Murmti,  08  Ind.  35S|  49  Am.  Rep.  752. 

m   slave   in   case   of   injury   during   the  *^Biff  Stone  Qnp  Iron  Co.   v,    Ketron 

kiriB^,   where   the   owner    had    not    re-  ( Va. )  9  Va.  Law  Reg.  R0«.  45  8.  E.  740. 

qtt«sted  the  services  of  a  phyBidan,  or  "<?uinrt  v.  KanM9  Cilif,  M.d  B.  B-  €o. 

iiiAd4*  a  iipeeial  agreement  with  the  hirer  94  Tenn.  7]S«  28  L.  R.  A.  552,  45  Am. 

tta  to  Bueh  services.     McOcii  v.   Uurrif,  St.    Rep.    767,    30    B-    W.    10S6;    Efmth 

4  T«i.  217;  Meeker  v,  Childreti*,  \anor  FloridiSr  B.  Co.  v.  Frice,  32  Fla.  46,  13 

I  Ala.)    109;  WalJtt?i*  v.  BaUetf,  21  Ark.  So.  fi38 ;   Pittshurgh,  C.  O.  i£  Si.  L.  R. 

274.  Co.  V.  SuUivim,  141  Ind.  83,  27  L.  E.  A. 

And  one  of  two  persons  hirinj^  a  slave  840,  50  Am.  8t.  Rep.  313,  40  N.  E.  138^ 

is  a  competent  witness  in  an  action  by  Ha^gertjf  v,  8t,   Loui»,  K.  4  N.  W.  R. 

A    physician    who    att<*ndc4    the    slave,  Co.    100  ifo.   App,   425,  74  S.  W.  456; 

AgaJnst   his  owner   for   medical   services  PoUitg  v.  Ban  Antonio  d  A,  F.  R.  Co, 

rendi^red^  to  prove  the  undersitanding  at  (Tex.   Civ.   App.)    75   S.   W.   69;    Hfm- 

$he:  time  of  the  hiring  that  the  owner  %^a^  v.  Galveston,  ff.  d  8.  A.  R,  Co.  94 

to   pay   for   medial   attendance   if  Tex.  76,  58  S.  W.  724. 

rd,     McOee  v.  Currie,  4  Tox,  217.  "Ohio  d  M.  R.  Co.  v.  Knrly.  141  Ind. 

M^Bride  v.  WatU,  I  M'Cord,  L.  384;  73.  28  L.  R.  A.  546.  40  N.  E.  257. 

B&ti  V.  Cumming9t  102  Pa.  212,  48  Am.  A  physician  employed  pur^^uant  to  the 

Rep.   19!*;  ^imderit  v.  Mtit»mn   MUt  Co.  authority  conferr*>d   by  the   repilations 

S2  Waah.  627.  73  Pac.  688.  of  a   relief  and   liOBpjtal   deparlmeut  of 

And   the  liability   of  the  owner  of  a  several  railroad   compiuiies  to  treat  an 

t  for  i^rrvicvs  of  a  phyftieian  ren^  injured    employee   of    one    of    the    com- 

to    a    ^^aman    thereon,    who.    by  panjes  in  an   (;mer|rr'ncy  where  its  nur- 

nuxritinie    law*    had    a    ri^ht   io    be  pHUi    could    not    be    rc^iiched,    who    wniK 

cured   at   the  ship's  expense,   continues  em p toyed  for  no  definite  period  of  tini'-. 


M  rend 

m 
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pbysiciaii  to  maintain  an  action  for  aervioea  agaiaat  the  emplojer." 
The  question  whether  an  employer  employed  a  physician  to  attend  ad 
injured  employee  ia  one  for  the  juiy,  where  the  evideaoe  is  cooiicV 

471*  Igenoy  in  employment  of  phytician  for  anotlief . — The  general 
rules  as  to  agency  apply  to  contracts  for  medical  services  made  for  the 
heiiefit  of  third  persons,*^  When  a  person  is  in  exiremtSj,  incapable  of 
acting  for  himself ^  from  the  necessity  of  the  case  anyone  is  authorized 
to  call  a  phyaician  for  hinL**  But  where  one  with  whom  the  ountraet 
is  niutic  owes  no  duty  to  the  person  to  be  benefited^  who  is  compe- 
tent  to  act,  express  authority  should  usually  appear/*  though  such 
contracta  are  subject  to  ratification.**     The  question  is  one  of  soopt 


cannot  recover  for  g*rvicefl  rendered  «ft» 
er  being  notified  that  hia  aerviceiv  were 
no  lonf^er  njcwded,  the  hcwpital  surgeon 
then  being  ready  to  take  charge  of  the 
case,  and  properly  treat  the  patient  in 
the  company's  lioftpiLaL  Florida  8&uth^ 
«m  R.  €0.  V.  Stcen  (Fla.)  34  So.  57L 

''Thomas  Mfg.  Co.  y.  Praiher,  86  Ark. 
27,  44  S,  W.  218. 

And  where*  in  the  case  of  the  hirinj? 
of  a  slave*  there  is  nu  expreaa  contract 
between  the  owner  and  the  hirer  that 
the  owner  shall  pay  for  medical  serv- 
ice^  in  case  of  aickii(;«H,  und  the  hirer 
employs  a  phyrtician  for  the  slave*  there 
is  no  such  privity  of  contract  between 
the  phyBician  and  the  owner  as  will  en- 
title  the  physician  to  recover  against 
the  owner  for  the  medical  services  Ten- 
dered.    Watkina  v.  Baik^f  21  Ark.  274. 

^Hcttd  V.  Am^mn  BHdg«  Oo-  88 
Minn.  81,  92  N.  W,  4fl7, 

•  See  Moniffomcrtf  Br&wing  €0.  v.  Caf- 
fm,  m  Ala.  132*  9  So.  573;  MoUle  d 
Jf,  R.  Co.  V.  jQ^y  61  Ala.  247;  Tretmr  v. 
Ventral  F.  R.  Co.  50  Cal.  222;  Cairo  *l 
8t.  L.  R.  Co.  V*  Mahoney,  82  III.  73,  25 
Am*  Rep.  299;  Toledo,  W.  4  W.  R.  C&. 
V*  Prince,  60  HI.  20;  Toledo,  W.  S  W*  R. 
Co.  V.  Rodriffuea,  47  llh  18&,  05  Am. 
Dec,  484;  AtchUon  d  N.  R.  Co,  v.  Jon<M* 
9  Neb.  07,  2  K.  W.  303  ^  miis  t.  Central 
F.  R.  Co.  5  Nev.  255;  Shrivm'  v.  Eievmtx, 
12  I'a*  258, 

*^\feyt^'  v.  Supreme  Lodge,  K.  of  F* 
(N*  Y.)   64  L.  R.  A.  839.  70  N.  E.  ML 

Wh^re  an  overwhelming  calamity  oc- 
curs to  a  chihl  of  an  ahjierit  parent,  ren- 
dering  KnedieaJ  aid  instantly  neee^ftary, 
And  A  person p  comprehending  the  Bitua- 
tion,  securer  the  services  of  a  physician. 
the  phyflieinn  not  having  reasonable 
cause  to  believe   he   was  engaging   hit* 


L.  EL  Jh^ 


own  credit*  the  purent  will  be 
sible  for  his  services  as  for 
and  the  person  etiga^ng  the  physimo 
will  be  treated  as  the  ngent  of  Utp  j* 
rent  in  making  the  emJL  RatHd  v.  Hmt 
man,  59  Ga.  4 OS. 

^ Baker  V.  WtNim*  1  Okia,  im.  » 
Pac.  491;  M alone  ¥*  Robinti^7t  (Mi*  I 
12  So.  TOS.  And  see  WhU^  w  Mastic, 
38  Ala.  147;  /7<iit#cvm  v.  Mtnn*mpota 
Strati  /?.  Co.  53  Mjjin.  119,  gO  L.  R, 
095,  54  N,  W*  944. 

And  where  a  person  smit  his 
for  a  physician^  and  the  brother, 
the  physician  out*  ealted  aiiolb«ri 
latter  may  recover  eompensatm 
trouble  incurred  In  an  attempt  to  na- 
der  services.  Bariteit  v.  Sparkw^am^  16 
Mo.  130,  9  Am.  St  Rep.  U,  8  &  W 
400. 

Bat  a  railroad  eamp&ny  eaaooi  ¥ 
held  liable  to  a  physician  who  attinle^ 
persons  injured  in  a  railroad  ac!dtel 
where  the  president  of  the  railroad  tdl 
the  wounded  personjs  to  employ  «b*i* 
ever  phyBseian  they  chose,  and  tht  cnw* 
pany  would  pay  the  bill,  but  sud*  ^Ut*- 
mentt  though  known  to  the  phy^idjuw 
was  not  made  to  him  or  in  kU  prr*- 
ence.  Cannes  v.  South  P&cific  CoomI  I 
Co.  63  Cal.  501. 

"8ee  Murquette  d  O.  B.  Co.  r.  Ufi. 
28  Mich.  2S9;  ^rofi  v.  B^pf^m  Bumtft 
Oil  Co.  (Col.)  77  Pac  S17;  UiUfrMt 
E.  d  BL  L.  R.  Co.  V*  jrclay.  JW  W.. 
391.  49  Am.  Rep.  770;  Tf^r  ffautr  S 
L  R.  Co.  V.  Btocktt^lK  118  Inil  IK.  l-i 
N.  E.  050',  Cooper  v.  Sew  York  C  i 
U.  R.  R.  Co.  0  Huji,  270. 

The  action  of  a  bridge  company  i« 
paying  one  phyaldan  for  servi*^-*  wt 
dered  to  a  foretnan  who  wa<  mjniri^ 
while    in    charge    of   ite   work*   tad  of 
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of  the  agent's  authority.  A  general  business  manager  or  superin- 
tendent of  a  manufacturing  company  has  no  general  authority  to  oon- 
timet  for  medical  services  for  an  injured  employee/^  nor  has  the  man- 
*  of  a  plantation.**  But  a  general  manager  of  a  railroad  company 
authority  to  bind  the  company  for  medical  services  rendered  to 
$m  employee  injured  by  an  accident  on  the  road  ;**  and  so  has  the  gen- 
eral foperintendent  of  a  railroad.^®  And  the  division  superintendent 
win  be  presumed  to  have  such  authority  ;^^  but  he  is  not  presumed  to 
lie  anthorized  to  contract  for  surgical  attendance  on  passengers  whose 
iajiiriea  were  not  caused  by  the  negligence  of  the  company.^*  And  a 
eonductor,  roadmaster,  or  station  agent  cannot  bind  the  company  for 
of  a  surgeon  in  attending  an  injured  employee,  widiout  au- 

g  to  paj  a  designmted  sum  to  an-  878 ;   McCarthy  t.  Mi990Ufi  E.  Co.  15 

phTueiAii,   ifl  a   recognition   and  Mo.  App.  386.    But  see  oontru^  8t9phm^ 

leliieatioii  of  the  act  of  its  president  son  y.  New  York  4  J7.  E.  Co.  2  Duer, 

is  mafrlrg  a  oontract  for  such  services.  341. 

fVvMr  T.  Ban  Fronoiaoo  Bridge  Co,  103  And  the  fact  that  it  was  the  duty 
OlL  79,  36  Pae.  1037.  of  the  chief  surgeon  of  a  railroad  corn- 
Bet  the  fact  that  the  owner  of  a  pany  to  attend  all  persons  injured  does 
■jiatatinn  saw  a  physician  thereon  ren-  not  affect  the  authority  of  the  general 
1m  JM  medical  services  to  his  employees  superintendent  to  contract  for  the  serv- 
fmnaShtm  no  ground  for  holding  him  ices  of  a  physician.  Cinoinnati,  /.  8t, 
ItaUa  for  the  services  rendered.  Ma-  L.  d  0.  R.  Co,  v.  Davia,  126  Ind.  99,  9 
Im#  ▼.  RoJnnson  (Miss.)   12  So.  709.  L.  R.  A.  603,  26  N.  E.  878. 

^Bwawey  t.  Union  Mfg,  Co,  42  Conn.  And  a  physician  cannot  hold  the  su- 
fM;  MeUmihaok  t.  Southern  Cooperage  perintendent  of  a  railroad  who  author- 
0lo.  45  Mo.  App.  232;  Chaplin  v.  Free-  ized  him  to  take  charge  of  a  person  in- 
UmA^  7  Ind.  App.  676,  34  N.  E.  1007.  jured  in  a  railroad  wreck,  and  Uke  him 
^MaUme  ▼.  Bobinaon  (Miss.)  12  So.  to  a  hospital,  personally  liable  for  the 
TOt.  services  rendered,  where  it  is  clear  that 
In  EaeUr  t.  Cwark  Land  d  Lumber  neither  party  intended  that  the  super- 
Ola.  101  Mo.  App.  136,  74  S.  W.  466,  intendent  should  be  personally  bound, 
iHfvrcTer,  it  was  held  that  the  jury,  in  but  that  he  contracted  with  a  view  of 
«i  action  against  an  employer  for  com-  holding  the  railroad  company  respon- 
MMation  for  medical  services  rendered  sible.  Michigan  College  of  Medicine  v. 
tp  mm  employee,  may  properly  presume  Charleeworth,  64  Mich.  622,  20  N.  W. 
Ikai  the  executive  officer  of  a  business  666. 

Mporation,  at  once  its  vice  president  ^Paoifio  R,  Co,  w,  Thomas,  19  Kan. 
aad  general  manager,  had  authority  to  266;  Union  P,  R.  Co,  v.  Winterbotham, 
aMk»  a  contract  in  behalf  of  the  cor-  62  Kan.  433,  34  Pac.  1062. 
Mratkm  for  medical  attendance  sought  And  where  a  physician  agrees  to  sub- 
to  be  recovered  for.  mit  his  bills  for  services  rendered  to 
'talker  v.  Great  Western  R,  Co,  L.  persons  injured  on  the  road  to  the  «u- 
B.  S  Ezch.  228,  16  Week.  Rep.  769,  36  perintendent  of  a  railroad  and  the  di- 
Ifc  J.  Exch.  N.  S.  123,  16  L.  T.  N.  S.  vision  surgeon  for  approval,  approval 
it7;  Atlantic  d  P,  R,  Co,  r,  Reiener,  18  must  be  shown  to  warrant  recovery,  in 
Xaa.  468;  Louieville,  E,  d  Bt,  L.  R,  Co,  the  absence  of  anything  to  show  that  it 
▼.  MeVay,  98  Ind.  391,  49  Am.  Rep.  770.  was  corruptly  withheld.  Union  P.  R, 
^AUshieon  d  N.  R.  Co,  v.  Reecher,  24  Co,  v.  Andereon,  11  Colo.  293,  18  l»uo. 
Xaa.  S28;  Toledo,  W,  d  W,  R.  Co.  v.  24. 

BodHguee,  47  111.  188,  96  Am.  Dec.  484;  ^Union  P,  R.  Co.  v.  Beatty,  35  Kan. 

OfnoiiwMilt,  /.  Bt,  L,  d  C.  R.  Co,  v.  Davie,  266,  67  Am.  Rep.  160,  10  Pac.  846. 
lit  lad.  99,  a  L.  R.  A.  603,  26  N.  E. 
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thority  ;^*  nor  can  an  attorney j^*  an  engineer,'*  or  a  surgeon*^*  The 
employment  of  a  surgeon  by  a  conductor,  however,  is  valid  and  bind- 
ing, where  the  conductor  is  the  highest  representative  of  the  conipanj 
on  the  ground,  and  there  is  an  emergency  requiring  immediate 
actionJ^  And  employment  by  a  conductor  is  ratifiedj  urbere  the 
superintendent,  after  notice,  permits  the  physician  to  go  on  and  ren- 
der services. '^^  And  generally,  failure  on  the  part  of  an  emplojerp 
upon  notice,  to  repudiate  an  unauthorized  employment  of  a  physici*in 
or  surgeon  for  the  benefit  of  an  employee  injured  in  his  service,  is 
deemed  a  ratificatiouJ*  So,  a  servant  left  in  charge  of  children  of 
the  master  may  bind  him  for  necessary  medical  attendance  upon 
them,*^  but  not  for  attendance  upon  her  not  made  nec^issary  by  the 
performance  of  her  duties.*^  _ 

^Pm%inml^r  B,  Co.  r,  Qary,  22  Fla.  Is  not  afected  by  tTie  f«ct  that  the  torn 

356,   1   Am.  St  Rep.   104 1    St*  Louis  <l  pflny  has  a  local  physidan  at  the  plicf 

K*  U.  B*  Co.  T.  Olive,  40  llh  App.  82 ;  in  question,  where  the  demands  were  lO 

Sevier  v.  Birmingham ,  B.  d  T.  R.  R.  €t>.  great   that    one    surgeon    i^tild    not  ftt- 

92  Ala.  258,  9  So,  4D5;  8L  Louis,  A.  d  tend    to   all    the   wounded.      £t?aiurtlli 

T.  U,  Co.  T.  Hoover,  63  Ark.   377,   13  d  R.  R.  Co.  v.  FreeJund,  4  Ind.  App.  207, 

8.  W.  1092  J  Tucler  w.  St.  Louis,  K.  C.  30  N.  E.  803. 

d  N^  B.  Vo.  54  Mo*  177;  Terre  Haute  d       But  a  conductor   having  emplftj-fd  i 

/.  R.  Co.  V*  McMurray,  98  Ind,  358>  49  competent  surgeon  in  an  eini*r^Ti*'v  for 

Am.  Rep,  752;  LGvisviUe,  E*  d  8t  L.  R.  an  injured  brakpnmn   h&s  no  authoritj 

Co,  V,  MeVaif^  98  Ind,  391,  49  Am.  Rep.  to  employ  additions.!   ^nrgeons  for  tbt 

770;   Vox  V,  Midland  Counties  R,  Co.  3  aame  party*     Louismllet  N.  A.  4  C.  Jt 

Exch.  268,  19  L.  J.  Exch.  N.  S.  65.   13  Co.  v,  SmUK  121   Ind,  353,  e  L.  E.  A. 

Jut.  65.  320.  22  N.  E.  775. 

^*Si,  Louis,  A.  d  T.  R.  Co.  Vp  Hooi?er,       ""Terre  Bautt  d  I.  R.  Co.  v,  £?lo<?Jl iir n. 

53  Ark.  377,  13  S.  W.  1092.  118  Ind.  %S,  20  N,  E.  650  5  IndiMinap^hM 

So,   neither   an   engine   driver,   nor   a  d  Bi.  L.  R.  Co.  v.   Mom^^  67  IlL  S9S* 

railway  guard,  nor  n  superintendent  of  And  see  Pacific  R.   Co.  w.   Th^miit,  If 

the  traffic  department  of  a  railway,  has  Kan.  256;  Cairo  d  Bu  £.  R.  Co,  v.  U*- 

authority?'  to  bind  the  railway  company  honey,    82    111.    73,    25    Am,    Ee|i,   M; 

for  medical  aervices  rendered  to  a  pas-  Toledo,  W.  d  W.   H.  Co,  v,   Fiinr*^  afl 

senger  injured  bj  neplij^rence  of  the  com-  111.  27  s  LouieiHlft^  E.  d  8t,  L.  R,  r^.t- 

pany;   though  such  power  might  he  in-  MoVay,  m  Ind,  301,  49  Am.  Rep.  77(11 
ferred  frora  the  eonduct  of  the  directors       ^Mohils  d  M.  R.  Co.  v.  »/«y,  65  Ak 

in    ratifying    other    BlmLlar    contracts-  113;   Booti  v.   Superior  SunJtrt   Ott  Co* 

Com  V.  Midland  Counties  R.  Co.  3  Exch.  (CaL)  17  P&c  ai7  ;  Tottdo,  W.  d  ir.  ^ 

208,  18  L.  J,  Exeh.  N.  S.  65,  13  Jur.  65.  Co.  t.  Prinee,  50  HI,  26;   Terre  n«*t* 

^Cooper  V.  New  York  C.  d  H.  R.  R.  d  L  R.  ffo.  v.  Btookuyetl,  118  Ind.  m.  ^ 

Co.  6  Hun,  276.  N.  E.  650.    Confra,  Dmne  v.  Omp  Ur^^ 

^Chimgo  d   E.   R.   Co.   v.   Behrens,   B  Artificial  Btone  Pamng  Co.  109  Cil  433, 

Ind.  App.  576,  37  N.  E.  26;  Bushnell  v.  42  Pac.  443. 

Chicago  d  N.  W.  R.  Co.  69  Iowa,  020,        Where  a  ser\'ant  beoomcA  HI  in  aw- 

20  N.  W.  753;   Burke  v.  Chicago  d  W.  aequcnce  of  her  aervice,  and  calk  to  i 

M.  R.  Vo.  114  Mich.  685,  72  N.  W.  J>97*  surgeon  to  attend   her.   the  wife  of  ihf 

^Terre  Uaute  d  /.  R.  Vo.  v.  JfcM«r-  master  knowing  of  the  ailendaiiff,  ttd 

ray,    08    Ind.    358,    49    Am.    Rep.    752-^  ejtpressing  no  diaapprofoation,  tlie  im* 

T^rre  Haute  d  L  R.  Co.  t.  Btock^tyell,  ter.  afterwarda  sending^  his  own  auin^Mo. 

118  Ind.  98»  20  N.  E.  650;  Evan9mUe  d  is  liable  for  the  attendance  of  the  f!l^ 

R.  R.  Co.  V.  Frecland,  4  Ind.  App.  207,  geon  called  in  by  the  eervmiiL    Ce&f^ 

30  N.  E-  803.  V.  Phitlipa,  4  Car.  &  P.  591. 

And  the  authority  of  a  conductor  to        "Cooper  ¥.  Phillips ^  4  Car.  4  P.  5Sl* 
employ  a  surgeon  in  a  ease  of  emergency        ^Ibid, 


\ 


I 


I  471)     RELATION  OF  PHYSlCUN  TO  PATIENT  OR  EMPLOYER,  457 

And  a  wife,  in  the  absence  of  her  husband,  has  not  implied  author- 
ity to  bind  bim  for  medical  sen^iees  rendered  to  an  employee,  or  other 
person  for  whom  he  is  not  legally  bound  to  supply  such  service*** 

47^  Regulax  physician  caUmg  counsel  or  assistance. — A  physician 
called  by  the  regular  physician  of  a  patient  for  consultation  or  to  as- 
sist him  may  recover  from  the  party  employing  the  regular  physician 
for  such  services^  where  they  were  received  witliout  objection,  the 
law  in  such  case  implying  a  promise  to  pay  therefor.**  And  such  re- 
covery 18  not  preTented  by  an  agreement  between  the  regular  phyai* 
cian  and  the  patient,  unknown  to  the  consulting  physician,  that  the 
attending  physician  should  pay  the  consulting  one.®*  But  a  contract 
by  the  regular  physician  for  payment  for  the  niirsing  of  an  injured 
person  is  not  binding  upon  tlie  physician's  employer  unless  authority 
is  shown.*'^  And  a  regularly  employed  physician  has  no  power  by 
virtue  of  his  employment  to  contract  with  another  physician  to  look 
after  his  patients  at  the  expense  of  his  employer,*®  And  though  a 
railway  conductor  may  employ  a  physician  in  an  emergency,  and 
bind  his  company,  he  cannot  delegate  his  authority,  and  authorize  tbe 
physician  to  employ  assistants,  though  their  employment  may  be  neo- 
eearj*'^  The  right  of  a  physician  employed  by  the  relief  depart- 
ment of  a  railroad  company  to  employ  another  physician  id  a  question 
for  the  jury,  where  the  evidence  is  conflicting,®* 


401. 


•BaJt«r  y.  WiUm,  I  Okia,  160.  30  Pmc.    raise  &  preBumptJon  thflt  It  waii  known. 


And  thftt  the  parties  contracted  with  ref- 


'Sh^iom  T*   J<?hnaon,   40   lowft,   84;    ere  nee  to  it.     Fitzfferatd  v.  Hanson^  1$ 
Gmrr^  v,  St«id2«r,  07  Wib,  61E,  Sfi  Am,    :^foTit.  474*  41  Pae.  230. 


Hef».  S77,  30  N,  W.  787,    And  ace  Que- 
r«rif  V.  Jenkin9,  1  Strobh,  L.  171. 
But  a  phvpjcian  cannot  recover  from 


Vafreu  ▼-  Siadi^,  07  Wii.  612,  58 

Am.  Hep.  877,  30  N.  W.  787. 

^Maifherrp  v.  CAicrt^o,  R.  I.  d  P.  R. 


m  patient  for  nif^rlical  Berviees  upon  the  Oo.  75  Mo.  492;  Bushneit  r.  Chicag<t  4 
th^ry  thftt  he  was  called  for  consulta-  \\  W.  H.  Co.  09  Iowa,  «20,  2fl  N.  W.  753. 
ti<n]  with  the  regular  phj«letan,  in  the  But  a  mir^e  may  recover  for  Hervices 
absencs  of  either  nUogmtion  or  proof  rendered  to  an  iojured  employee  of  a 
that  he  rendered  seryioefl  at  the  requcitt  railroad  company,  \4-here  he  waa  etn^ 
of  any  other  person,  ejieept  bj  way  of  ployed  by  the  surgeon  of  the  company 
intovnee  from  the  fact  of  hh  via i ting  who  was  authorised  to  contract^  ^^ 
Vm  pNtient  in  oompany  with  the  attend-  where  he  had  i;reneral  authority  to  em- 
lag  physician.     Sehrader  v.  Boover^  87  ploy  nurses.     Bi^ham  v,  €hiea^&^  M.  4 


Iowa*  054.  64  N.  VV.  403. 

And  evidence  of  a  custom  prevailing 


8L  P.  R,  V&.  79  Iowa.  534,  44  N.  W.  805. 


ajuong  physician!)  and  durgeons  in  the  I  Ind.  A  pp.  137t  27  N.  E.  239, 

vieinity  that,  unless  there  wa«  a  special  ^Terre  Haute  4  L  R.  Oo,  ▼,  Browtk, 

oirrrviui^nt  to  the  eontrary,  a  phyaician  107  Ind,  330,  8  N.  E.  218. 

cfttled  to  Asrist  rouflt  look  to  the  patient,  ^H agger ttf  v.  «i.  L<mi».  S*  4  N.  W. 

ftcid  not  the  principal  phyi^ician,  for  his  R.  Co,  100  Mo.  A  pp.  424,  74  S.  W.  450* 

|Miy.  IS  inailmi^sihte  in  an  action  a|»ainflt  Where  a  memher  of  a   relief  depart- 

a  principal  phyMci«n  for  servieen*  where  luent   of   a    railroad    suBtained    a    frac* 

It  does  not  appear  that  the  u»a|*e  was  tured    leg,    and    was    ^nvt-n    tpmporary 

known   lo  the   plaintiff,  or  m  well   «iet-  treatment  by   a   physician    pending  thi? 

tied   and   umformly   act«d  upon  u   to  arrival   of  the  phyaieian  of   the   relief 
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Hffl 


dep&rtment,  a.nd,  on  his  arrivAl,  he  ex- 
amined and  approved  the  other's  treat* 
ment.  and  instructed  him  to  continue 
H, — the  jury,  in  an  action  against  the 
railroad  eonipany  for  damagea  resulting 
from  improper  treatment,  ia  juatifled  in 
finding  that  both  vrere  attending  pbyai' 
ciaUH  of  the  injured  person ,  tliough  the 
ph/aici£ui     of     the     relief     department 


daimed  that  their  confereucei  were 
izkere  informal  Ulks  between  two  doe^ 
tors,  and  eKplained  hia  viaita  upon  tbe 
theory  that  hi^  duty  as  medjemJ  etam- 
iner  of  the  relief  department  w^m  to 
visit  all  paticnti^  to  ai^eertain  wliether 
they  were  entitlod  to  bc^nefit,  and  whra 
thev  were  well  enough  la  r^ume  work. 
tliiL 


m 
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CHAPTER  XVL 

DEGREE  OF  CARE  AND  SKILL  REQUIRED  OF  PHT8ICIAN& 

475.  General  rules. 

474.  With  reference  to  established  practice. 

476.  With  reference  to  particular  school. 
476w  With  reference  to  locality. 

477.  With  reference  to  state  of  profession. 

478.  Effect  of  gratuitous  senrice. 

479.  Duty  in  case  of  doubt. 

478.  Oeneral  mlet. — A  physician  attending  a  patient  is  bound  by 
hia  contract,  unless  otherwise  provided,  to  possess  and  to  bestow  upon 
the  case  such  reasonable  and  ordinary  skill  and  diligence  as  physi- 
cians practising  in  similar  localities  and  in  the  same  general  line  of 
practice  ordinarily  exercise  in  like  cases,  time  and  locality  being  taken 
into  account^     And  he  is  bound  to  use  his  best  judgment  in  all  cases 


*L«sosoii  T.  Conaufay,  37  W.  Va.  169, 
18  L.  R.  A.  627,  38  Am.  St.  Rep.  17,  16 
a  E.  564;  Kuhn  v.  BroiDnfield,  34  W. 
Va.  262,  11  L.  R.  A.  700,  12  S.  E.  619; 
Bumham  v.  Jackson,  1  Colo.  App.  237, 
28  Pac.  250;  Force  v.  Chregory,  63  Conn. 
167,  22  L.  R.  A.  343,  38  Am.  St.  Rep. 
371,  27  Atl.  1116;  McKee  v.  Allen,  94 
111.  App.  147 ;  Quinn  v.  Donovan,  85  111. 
194;  Ritohey  v.  West,  23  111.  386;  Hal- 
Utm  y.  Means,  82  111.  379,  26  Am.  Rep. 
328;  Kendall  v.  Broum,  86  111.  387; 
€ramm  v.  Boener,  56  Ind.  497;  Long  v. 
Morrison,  14  Ind.  505,  77  Am.  Dec  72; 
Baker  v.  Hancock,  29  Ind.  App.  466, 
63  N.  E.  323,  64  N.  E.  38;  Almond  T. 
Nugent,  34  Iowa,  300.  11  Am.  Rep.  147; 
Bowman  t.  Woods,  1  O.  Greene.  441; 
Smothers  v.  Hanks,  34  Iowa,  286,  11 
Am.  Rep.  141;  Dunbauld  y.  Thompson, 
109  Iowa.  199,  80  N.  W.  324;  Tefft  v. 
WiUxM,  6  Kan.  46;  Pettigrew  v.  Lewis, 
46  Kan.  78,  26  Pac.  468;  Branner  y. 
Btormont,  9  Kan.  51;  Stem  y.  Lanng, 
106  La.  738,  31  So.  303;  Patten  y.  Wig- 
gin,  51  Me.  594,  81  Am.  Dec.  593;  Cay- 
ford  T.  Wilbur,  86  Me.  414,  29  Atl.  1117 ; 
BalUnt  y.  Prescott,  64  Me.  305;  Dashiell 
T.  Griffith,  84  Md.  363.  35  Atl.  1094; 
Hmeiit  t.  Charier,  16  Pick.  353;   Oef- 
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chell  y.  Hill,  21  Miim.  464;  Logan  r. 
Field,  76  Mo.  App.  694;  Sanderson  t. 
Holland,  39  Mo.  App.  233;  Stevenson  y. 
Gelsthorpe,  10  Mont  663,  27  Pac  404; 
Oriswold  y.  Hutohinean,  47  Neb.  727,  66 
N.  W.  819;  Chicago,  B.  d  Q,  R.  Co,  y. 
Howard,  46  Neb.  670,  63  N.  W.  872; 
Hewitt  T.  Eisenbart,  36  Neb.  795,  65  N. 
W.  262;  O'Hara  y.  Wells,  14  Neb.  403, 
16  N.  W.  722;  Leighton  y.  Sargent,  31 
N.  H.  119,  64  Am.  Dec.  328;  Leighton  y. 
Sargent,  27  N.  H.  460,  59  Am.  Dec.  388; 
Ely  y.  Wilbur,  49  N.  J.  L.  686,  00  Am. 
Rep.  668,  10  Atl.  385,  441 ;  Pike  v.  Hon- 
singer,  166  N.  Y.  201,  63  Am.  St.  Rep. 
055,  49  N.  E.  760;  Becker  v.  Jeninski,  27 
Abb.  N.  C.  46,  16  N.  Y.  Supp.  675;  Win- 
ner V.  Laihrop,  67  Hun,  611,  22  N.  Y. 
Supp.  516;  Boldt  y.  Murray,  2  N.  Y.  S. 
R.  232;  Carpenter  y.  Blake,  10  Hun, 
358,  Affirmed  in  75  N.  Y.  12;  DuBois  y. 
Decker,  130  N.  Y.  325.  14  L.  R.  A.  429. 
27  Am.  St.  Rep.  529,  29  N.  K.  313;  /IW- 
linger  y.  Craigue,  31  Barb.  534;  (Irrhnt, 
V.  Plimpton,  62  App.  Div.  35.  70  N.  Y. 
Supp.  793;  Wells  y.  World's  ninprnnnnt 
Medical  Asso.  9  N.  Y.  S.  R.  452:  Dotfifi 
V.  New  York  Eye  d  Ear  Infirmnrtt,  Mfl 
\.  Y.  631;  Tish  v.  Wtlkpr,  5  Ohio  S  k 
C.   P.   Dec.   725;    Eislcin   y.   Palmrt .   7 
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of  doubt  as  to  the  best  mode  or  course  of  tr»3atiiient^     And  he  is  nn* 

der  a  like  obligation  to  bring  to  his  aid  sueb  obtainable  remedi^  and 
appliances  as  discovery  and  experience  ba\  e  foniid  to  be  the  most  ap- 
propriate and  beneficial  in  aiding  recovery, "*  These  rules  apply  to 
surgeons  as  well  as  phyaicians.*  And  the  care  and  skill  of  a  atirgeon 
may  be  as  much  involved  in  the  selection  of  the  point  of  amputation 
or  oi>eration  as  in  the  manner  of  its  performance.®  And  so  of  the  se- 
lection of  the  time  to  operate.^  And  one  who  accepts  employment  as  fl 
a  specialist  must  have  that  degree  of  skill  and  knowledge  which  k 
ordinarily  possessed  by  physicians  engaged  in  that  speciality,  and 


Ohin,  S.  A  C.  P.  Dee,  365 ;  Tu€:ker  v,  Qih 
l^tte,  22  Ohio,  C.  C,  664;  GilleHe  v. 
Tucker,  67  Ohio  St.  106,  93  Am.  St. 
Rep,  fi39,  65  N.  E.  865  ^  Grnig  v.  Cham* 
berif,  17  Ohio  St.  253;  Gotmlman  v, 
Scott,  25  Oliici  St  86;  Mms^r  v.  Ch&se, 
2ft  Ohio  St.  577 ;  Biisa  v.  Limg,  Wright 
(Ohio)  351;  Oaliaher  y,  Thompson, 
Wright  (Ohio)  466;  Heath  v.  GltMitt,  3 
Or.  64^  Potter  v.  Warntr,  ftl  Pa.  362.  3a 
Am.  Hep,  eaS;   MeCandle^  v.  McWha, 

22  Pa.  261;  Hoire  v.  Heei^ff,  7  Phlla, 
138;  Braunherger  v.  Cltis  iPa.)  4  Am. 
L.  Reg.  X.  S.  587;    Wohtert  v.  Smb^rt, 

23  Pfl.  Super.  Ct.  2!3;  EnglUh  v.  Free, 
205  Pa.  624,  55  Atl.  777;  Al4er  v.  Buck- 
leg,  I  Swan,  69;  Wood  v.  Vlapp,  4 
Sneed.  65;  Wilmot  v.  Hoirard,  39  VL 
447.  94  Am.  Dec.  338;  MuUin  v.  Flan- 
ders, 73  Vt.  D5,  50  Atl.  813;  Hulhorn  v. 
Richmond,  48  Vt.  557;  Reynolds  v. 
Graves,  3  Wis.  416;  Gates  w  Fleischer, 
67  Wis.  504,  30  N.  W-.  674;  ^'elson  v. 
HarringUn,  72  Wis.  501,  1  L.  H.  A.  719, 
7  Am.  St,  Rep.  900,  40  N.  W.  22S. 

But  the  obligation  of  a  physician  to 
exercise  ordinary  care  and  skill  arises. 
not  BO  directly  from  the  contract  of  the 
employment  as  from  the  duty  imposed 
upon  him  by  law,  which  requires  him  in 
the  exercise  of  a  ski  lied  and  privil^ed 
profe«f5ion  to  use  the  requisite  degrese 
of  skill  and  rare.  Rt}/Je$  v.  Tyler^  M 
Conn.  432,  30  Atl.  165, 

And  the  duty  on  the  part  of  a  physi- 
cian called  to  attend  a  patient,  to  exer- 
ciae  a  reasonable  de^ee  of  core  and 
Bkill,  results  from  the  rharacter  in 
which  he  aBSumeti  to  act.  Feck  v.  Mar- 
fin,  17  Ind.  115. 

^iurnhfim  v.  Jackson,  1  Colo.  App. 
237*  28  Pftc.  250;  Leitjhton  v.  Sargent, 
27  N.  H.  4110.  59  Am.  bee.  389;  Carpen- 
ter V.  BInke,  10  Him,  358;  Patten  y. 
Wiggin,  51  Me,  694^  81  Am,  Dec  593; 


Catff&rd  Y.  Wilbur,  86  Me.  414,  29  All. 
1117;  WilHams  \\  PoppleHtn^  3  Or.  139: 
Heath  v.  Gli»an,  3  Or.  Si;  Motion  t. 
Bfttfnton,  132  Mass.  443. 

"Stevenson  \\  Getsthorpe,  10  Motit 
563,  27  Pac.  404. 

*WHght  V.  Hardg,  22  Wis.  348;  Mt 
Candless  v.  McWha,  22  Pa.  261 ;  Sailam 
V.  Means,  82  111.  379*  25  Am.  Rep.  32S: 
State  use  of  Janrte%f  v,  Hoitm^k^mr,  Ja 
Md,  162,  2  L.  IL  A.  587.  14  Atti.  SL 
Rep.  340.  16  Ath  332;  Pxkt  t,  Bmmk^ 
ger,  155  N.  Y.  201,  63  Am,  St.  Rep.  im. 
49  N.  E.  760  J  Grai>e^  v.  Santtm^,  2  §.Uf. 
Sup.  Ct.  67,  6  N.  y.  Supp.  892;  DiiSm 
V,  Def^ker^  130  N.  Y.  325.  14  L.  IL  A 
429,  27  Am.  St.  Rep.  629,  29  N-  E,  313, 

And  an  instruction  in  an  artioR  im 
malpractice,  requirinjir  of  the  defeDdant 
the  use  of  u-pplianeefi  and  iiwtntiEMfitilir 
ties  ordinarily  used  by  aurgeona  of  goaJ 
standing  and  reasonable  and  ordiaaf? 
^kill,  ia  not  subject  to  objeetioti  thai  it 
would  predude  the  use  of  any  tH*tl**r  nr 
improveii  flppliancea,  where  IheTt  wi* 
no  claim  that  im usual  apptta^tca  had 
heen  employed.  Prichord  x.  JfoofV*  TS 
111,  App.  553. 

HV  right  V.  Eurdy,  22  Wia.  341; 
Gra\^es  T.  Ban  tita^,  2  SiIt;  Sup.  Ct  C 
6  N.  Y.  Supp.  692, 

*DuBois  \\  Decker,  130  N-  Y.  325,  U 
L,  R,  A,  429.  27  Am,  SL  Rem  SSI.  21  X. 
E.  313;  Hamm  V,  M&mg^  SS  HL  371.  25 
Am.  Rep.  328. 

From  the  time  a  aurgeon  employe*!  t^ 
perform  an  operation  opens  the  hodr  of 
Ilia  patient  with  lija  knife,  until  hf 
elosew,  in  a  proper  way,  the  woand  lond^, 
the  law  imposes  upon  him  the  duty  ol 
exercising,  not  only  due  care,  bat  dw 
skill  as  well.  He  tuuat  not  only  know 
what  to  do^  but  he  moat  do  it  in' a  ear^ 
ful  and  skilful  manner.  Altrid§t  t. 
Noble,  114  Ga,  940,  41  a  E.  18. 
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luust  exercise  his  best  judgment  in  tlie  application  of  his  skill  and  in 
the  use  of  ordinary  care,^  The  physician  or  surgeon  does  not  under- 
take, however,  to  use  the  highest  possible  degree  of  skllh"  He  tnerelj 
undertakes  to  exercise  a  fair,  reasonable,  and  competent  degree*  atich 
aa  physicians  and  surgeons  ordinarily  exercise  in  the  treatment  of 
their  patients/"  and  such  as  will  enable  them  to  treat  the  case  in  hand 


^Feene^f  w,  Bpttlding,  89  Me-  IIL  35 
AtL  1027 ;  MeMurdGoh  ¥.  Kimberlin,  23 
Mo,  App-  623;  Baker  v,  HanGOck,  20 
Ind.  App.  456.  63  N.  E.  323,  64  K,  E. 
38;  Stem  V.  iMnng,  106  La.  738,  ai  So, 
303. 

One  wbo  hot  da  himself  out  lo  aiiotlier 
jin  &  veteriniiry  aiifp*>on  contracts  to 
9upp1&ni€<nt  reasonable  care  and  honeat 
i^ndcAvor  with  ordinary  profesBionjil 
*kill.     Conkei/  v.  Carpenter^  106  Mich. 

I,  m  N.  w,  mo. 

And  m  dentist  li  required  to  uae  a 
rcAflonable  degree  of  care  and  skill  in 
the  manufacture  and  fitting  of  artificial 
teeth.  8imond»  r,  Htniy,  39  Me>  155^ 
113  Am.  Dee.  611. 

And  the  rule  of  Hability  of  a  pKyai- 
^lan  and  suriireon  for  negligence  and  un- 
ftldlfulnesfl  in  applying  Roentgen  or 
X  rays  for  the  purpose  of  locating  a  for- 
eign substance  thought  to  be  in  a  pa- 
ttcni's  lungn  ia  the  aame  at  that  apply- 
luff  in  otl](?r  aetion^  lor  tnal  practice, 
which  la  one  of  ordinary  care  and  pru- 
dence. Henslin  T.  Whe&ton  (Minn. J  64 
U  R.  A.  126,  97  N.  W.  882, 

*L^mphi^  V.  Phipo»,  8  Car.  &  P,  475; 
OranntM  v.  Branden^  5  I>ay,  260,  6  Am. 
Dec.  MS;  London  v>  Humphreifj  9  Conn. 
200,  23  Am.  Dec,  333;  Quinn  v.  Dono- 
iMtfi,  85  IlL  194;  HGlisman^  t.  ffoy.  Ilg 
ITL  5.14,  59  Am.  Rep.  390.  8  N.  E.  832; 
Hitakry  T.  West,  23  III.  3S5;  Utle^  v. 
Bums,  70  111.  162;  fisher  v.  AiocoiU, 
2  III.  App.  4S4;  MeMet  ▼.  Allm,  M 
UK  App.  147;  SmQiherB  ▼.  Etmks,  34 
low*.  2i6,  11  Am.  Rep.  141;  Alm^ftd 
T.  Xugmi,  34  Iowa.  300,  11  Am, 
Kep.  147;  Howard  v.  Oroi'rr,  28  Me.  97* 
4^  Am.  Dec.  478;  PvHm  v,  Wigfjin,  51 
Me.  594.  81  Am.  Dp**,  503  j  SimnndM  v. 
ift^ry^  39  Me.  155,  63  Am.  Dec.  011; 
G€tt^h^U  y.  Lindiey,  24  1^1  inn,  2tS5; 
a^irhm  V.  Bill  21  Mirm.  4fi4;  Pik^  v. 
BtmmngtT,  165  N.  Y*  201.  63  Am.  SL 
Rep.  fl55,  49  N,  E.  760:  OrimrfM  v. 
ftuichivtson,  47  Keb.  727.  «(J  N.  W.  f»IB: 
Ian  ^kik€  r.  PoUf^r,  53  Neb.  28,  73  N. 
W.  205;  Tish  v,  Welkcr.  5  Ohio.  S.  &  C 
R  Doe,  72/St  BraunhfTffff  v.  CleU  TPa.) 
4  Am.  Lnw  Beg.  N.  S.  587;  Wohlert  v. 
Bmhmi,  2a  Fa.  Super.  <X  213;  Wood  t> 


Clftpp^  4  Soppd,  05;  Alder  y.  Buokltiff  1 
Swan,  68;  Hwh  v.  Pierpont,  3  Fost,  k 
F.  36. 

And  the  exercise  of  the  highest  per- 
fection of  his  art  is  not  implied  in  the 
professional  contract  of  a  dentist.  8i- 
mtmd^  V.  Hetir^j  39  Me.  155,  03  Am. 
Dec.  611. 

*Lamphier  v.  PhitoSj  8  Car.  &  P.  475; 
Uile^  V,  Bums,  70  111.  162;  Fish^  ▼. 
NiccolU,  2  lU.  App.  484;  Sims  v.  Par- 
ker, 41  IIL  App.  284;  Peck  v,  Mariin,  17 
Ind*  115;  Branner  v.  StormoHt,  9  Kan. 
51;  Boivard  V.  Qro'^er,  28  Me.  97,  48 
.\m.  Rep.  478 ;  Vanhooser  v.  Berghoff^  90 
Mo.  487,  3  S.  W.  72;  Btme  v.  Knippel, 
1  Mieh,  N.  P.  109;  Q'Bara  T.  Wells,  14 
Neb.  403,  15  N.  W.  722;  Quinn  v.  Big- 
girts,  63  Wis.  664.  53  Am.  Rpp.  305,  24 
N.  W.  482;  Reynolds  f.  Qraves,  3  Wis. 
416. 

^Bttkte  use  of  JtMnneg  t.  Housekeeper , 
70  Md.  162,  2  L.  R.  A.  587,  14  Am.  St. 
Rep.  340,  16  Atl.  3m;  imhieil  v.  Orif- 
fitK  84  Md.  363,  35  Atl.  1094 ;  MeDonntd 
V.  Harris,  131  Ala.  359,  31  So.  548;  Hoi- 
lam  V.  Means,  82  111.  370,  25  Am.  Rep, 
328;  Sims  v.  Parker,  41  11!.  App.  284; 
Uiiey  V,  Bums,  70  Dl.  162;  Ritcheif  v. 
West,  23  III.  335;  Oomo*  V.  OitbAfe^ 
fwonl.  31  tnd.  App.  146,  67  N.  E.  463; 
Smothers  t.  Banks,  34  Iowa,  286,  11 
Am*  Kep.  141;  Almond  v.  Nugent,  34 
Iowa,  300.  11  Am.  Rep.  147;  Whitegell 
\\  Um,  101  lowft.  029,  37  L.  R.  A.  830, 
70  N.  VV.  750,  m  N.  W.  894;  Bim<^nds  T. 
Henry,  39  Me.  155,  63  Am.  Dec,  611; 
Hnnderson  v.  ffoUand,  39  Mo.  App,  234; 
Vanhftoser  v.  Bergkoff,  90  Mo,  487»  3  S. 
W.  72;  iJecter  v.  ^antiwJti,  27  Abb.  N. 
C.  45.  15  N.  Y,  Snpp.  675;  Pike  v.  Hon- 
singer,  155  N.  V.  201,  63  Am.  St.  Rep. 
65,5,  49  N.  E.  760;  Bome^f  v.  Pinkham, 
29  Neb,  350,  26  Am.  St.  Rep.  ,389,  45  N. 
W.  694;  Ifjn  Fkike  V.  Potter,  53  Neb. 
2g,  73  N.  W.  295;  Hapetin  r.  /Tfirrfr«f|,, 
18  Obio  C.  C.  891 ;  OnUiihfT  v.  7'/mmp 
*Ofi,  VVrijfht  rOhio)  468;  Hmtk  v.  Q/i^ 
*an.  3  Or.  64;  R'oAlcrf  v.  Hrihrri^  23  Pa. 
Super,  a.  213;  Motjd  v.  Cfnpp,  4  Sno^d. 
65:  R'iU'inji  v.  f^crrcif,  10  Tex.  Civ, 
App.  231,  m  8.  W.  450. 

The  m^ftiatire  of  akiU   required  of  m 


40E 


QUESTIONS  DIBTINCTIVELT  LBOAK 


am 


understand! ngly  and  safely;"  though  something  more  is  mc^au^Tj 
than  mere  average  merit^* 

The  question  as  to  what  constitutes  reasonable  and  ordinary  care 
and  skill  upon  the  part  of  a  physician  or  surgeon  must  be  determined 
in  each  case  from  all  the  circumstances;**  and  there  is  no  substantial 
difference  in  the  words  '^ordinary'^  and  "reasonable^'  in  de&mng  the 
care  and  akill  required*^*  Skilful  treatanent  by  a  physician  or  sur* 
geon  includes  diligence  and  care^  as  well  as  the  use  of  skilli^^  and  the 


physician  or  surgeon  is  that  ordinarily 
exercised  bj  tbe  members  of  the  profes- 
sion as  a  whole,  tind  not  that  exercified 
by  the  thoroughly  educated^  or  even  the 
modem tely  educated,  or  well  educated. 
Smothera  y.  Hanka,  34  Iowa,  287*  11 
Am.  Rep.  141 ;  EiichnoGk  T.  Burgeit,  38 
Mich.  601. 

And  a  plea  in  an  action  for  reoovery 
of  compenaation  for  medicaj  services 
rendered,  that  the  aaid  services  were 
not  rendered  in  a  ekilful  and  competent 
manner,  is  demurrable  as  requiring  a 
verdict  for  the  defendant  upon  proof 
that  the  plaintiff  did  not  exercise  the 
higbest  degree  of  «kiH,  and  that  he  was 
not  in  the  highest  degree  competent  in 
his  profession.  McDonuld  T»  Harris. 
131  A!a,  359,  31  So.  548. 

''Pait^  V.  Wiggin,  51  Me.  594,  SI  Am. 
Dec.  503. 

^Holtzman  T.  Hoy,  US  III.  534,  59 
Am.  Rep.  31*0,  S  N.  E.  832.  And  see 
LewU  V.  Dwincll,  84  Me,  407,  24  At!. 
&45;  Morat^ky  v.  WtriA,  57  Minn.  48, 
00  N.  W.  480. 

A  physjtrian  is  bound  to  a  greater  de- 
gree of  care  in  the  practice  of  his  pro- 
fession, dealing  with  human  life,  than  is 
required  of  one  dealing  with  property. 
ffe^u*  V.  Knippel,  1  Mich.  N.  P.  J 09. 

But  failure  of  a  surgeon*  undertaking 
to  perform  an  operation  upon  a  wornan, 
to  discover  the  fact  of  pregnancy,  by 
reasion  of  which  she  sufTera  a  misear^ 
riji*r4f,  is  not  negligence,  unless  her  con* 
d  it  ton  was  so  apparent  that  it  could 
have  been  detected  by  the  exercise  of 
reasonable  judgment  and  intelligence, 
and  onlinary  diligence  on  hiH  part. 
Lang  ford  V.  Jones^  IS  Or.  307,  22  Pac. 
1064. 

"^Braunbrrger  T.  Clms  (Pa.)  4  Am. 
L.  Reg,  N.  S.  587. 

It  is  sometimes  the  c&se  that  the  best 
and  most  appropriate  appliances  or 
Tomedies  may  be  very  simple  and  com- 
monplace, and  that  it  is  the  highest 
type  of  »kill  which  applies  these  simple 
things  to  aid  nature  in  its  healing  proo- 


esses.     Si€ven«on     v.      tMtihorpv^     10 
Mont.  653,  27  Pae,  404. 

''Kendall  v.  Brown,  74  III  232; 
Hiichey  v.  West,  g3  III.  3S6;  Cm-pmitr 
V.  Bluke,  fiO  Barb.  488. 

And  defining  ordinary  ekHI  aa  tb^ 
skill  wbich  a  physician  vonldt  oadsr 
the  circumstan«e4'  of  the  mm^  Ttmma 
ubty  um  in  treating  the  case,  ieavinjr 
the  facta  to  the  jory  in  an  mcii^Ki 
against  a  phyi^iician  for  malpractice,  i^ 
not  reversible  error,  in  the  ahe**nce  of  i 
request  for  more  explicit  tn^triicttoo^ 
Boone  v.  Murph^^  108  N.  C  1»7,  U  a 
E.  1032. 

And  a  requirement  by  tbe  court  ia  iU 
charge  of  a  fair  knowledgte  and  skjU 
upon  the  part  of  a  physician  is  not  er 
roneous,  where,  in  another  part  of  tlie 
charge^  the  court  eUaractermi  the  wc 
esKary  knowledge  as  fair  and  nrdinarj 
Jones  V.  AngeUi  96  Ind.  376. 

So,  the  word  ''regular"  And  the  wnnU 
''skilful  and  effident**  are  synonymDii* 
as  used  in  an  InitTUctlon  that  a  plifR- 
cian  in  order  to  re«ov«r  for  hii  serrksi 
must  prove  that  he  it  a  akilfal  and  cH- 
cient  phyaiciao.  Majfm  T.  Boffom,  4  Tm. 
26. 

'^Graham  ▼.  Qautier,  21  T^,  lit; 
Akridge  v.  NobU,  114  G*,  l»i»«  41  a  R 
7B.  And  see  SpauMin^  ¥.  BftM,  1} 
Mich.  311,  47  >r.  W,  210. 

Where  a  surgeon  performs  aji  open 
tion  upon  a  patient  which  r^uires  him 
to  insert  into  her  body  throtigh  tl* 
opening  made,  irponge^  or  padaftir  tkt 
purpoi^  of  absorbing  the  blond  and  piU 
in  the  cavity »  which  sponges  cr  pnjs 
should  remain  in  the  body  while  tlir 
operiitjon  is  l>einfi'  performed,  but  ibeaM 
be  removed  therefrom  beforo  th#  op«i* 
ing  is  clost'd*  his  duly  to  ex<*rc]fv  eaw 
and  skill  extends  to  the  rpmovij  of  Uif 
sponges  or  pads  as  a  part  of  Iht  oprrs 
tion.  Akridge  v.  Noble,  )  14  Ga,  949,  41 
8.  E.  78. 

And  a  pby^Tcian,  in  pasAinn  fro»  ^- 
tients  infected  with  cnntagiotM  4iiw*« 
to  others  who  are  not  so  iiilM«dt  m^ 
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exercise  of  proper  judgment  in  informing  the  patieut  as  to  bis  ailment 
mnd  condition,**  And  ordinary  care  and  skill  include  such  care  and 
skill  in  determining  when  attendance  may  be  safely  and  properly  dis- 
continued.^^ And  the  duty  of  the  physician  extends  not  only  to  diag- 
nosis and  treatment,  but  alao  to  proper  instructions  as  to  the  patient's^ 
earn  fort  and  management'*  But  the  eare,  diligence  j  and  skill  re- 
quired relate  to  professional  duties,  and  not  to  nursing  and  providing 
necessaries,  etc*  He  is  not  bound  to  nurse  his  patients  and  provide 
for  them,  though  he  is  required  to  instruct  others  how  to  do  it**  And 
a  physician  or  surgeon  is  not  chargeable  with  ignorance  of  a  case  if 
he  prescribes  for  or  treats  it  properly  and  correctly.^®  If  a  patient 
is  delirious,  and  cannot  be  made  to  understand  the  necessity  of  the 
proposed  treatment^  his  physician  or  surgeon  may  co-operate  with  the 
patient^B  immediate  family,  and  resort  to  reasonable  force.** 

47C  With  reference  to  established  practice. — Physicians  are  bound 
by  what  is  universally  settled  in  the  profession;  and  where  a  particu- 
lar mode  of  treatment  is  upheld  by  the  consensus  of  opinion  among 


take  9ucb  prccauticms  ta  experience 
TOiivt  have  shown  to  he  necessary  to  pre- 
ywnt  the  communication  of  the  infection* 
Pi>«r  v.  Memifee,  12  B,  Mon.  406,  64  Am. 
Dec  M7. 

"  See  Hedifi  v.  MinncapoUi  Medical  d 
Surreal  Jnai,  e2  Minn.  146,  35  L.  R.  A. 
417,  64  Am.  St.  Rep.  628,  64  N,  W.  168; 
iA^gan  v.  Fields  75  Mo.  App,  694. 

II  is  competent,  howeverj  in  an  action 
ftm  malpractiee,  to  prove  that  it  is  gtKkl 
mtdioil  treatment  in  some  CAKes  for  phy- 
viirlaiis  to  withhold  from  patients  their 
ftetuaJ  condition  or  the  extent  of  their 
Injury.  Twi>mbl]f  v.  Leach ^  11  Cuah. 
39S. 

And  the  act  of  a  surgeon  in  purpos^e- 
It  refract u ring  a  broken  arm  of  bis  pa- 
tirol  without  informing  him  of  the  na- 
ture of  the  operation  does  not  atone  ea- 
tablish  that  he  was  guilty  of  bad  sur- 
grrj,     BoydMion  v.  Qiltnm;  3  Or.  118. 

And  a  physician  eaned  upon  to  per- 
fortn  an  operation  who  Jeavea  a  broken 
fieedl«  in  the  patient's  body  la  not  un- 
der fluty  to  tell  her  of  it  when  to  do  sio 
would  be  to  endanger  the  succesa  of  the 
operation;  but  he  should  tell  ber  upon 
4tt«harging  her  from  his  eare  a«  hi»  pa- 

ilieiiL  EUl^n  v,  /"aimer,  7  Ohio  S.  k 
C.  P.  Dec.  366,  6  Ohio  N,  P.  325. 
Asd  where  a  surgeon  employed  by  a 
railro&d  company  tells  a  passenger  in- 
jtired  in  a  ra>!Usion  that  his  injuries 
Sre  slight,  by  reaaoD  of  wbieb  the  paa- 


sengfer  aecepts  a  small  sum  in  compen- 
sation, the  pasienger  has  no  ground  of 
action  againit  the  surgeon,  though  hia 
injuries  were  much  greater  than  he  was 
led  to  suppose.  Pimm  v,  Rcper,  2  Fost. 
4  F.  763, 

"BalUm  V,  PreMooit,  64  Me.  305;  Wil- 
liams V.  miman,  71  Me.  21 ;  Mutyei  v. 
HiH^ghton,  S9  Iowa,  008,  67  N.  W.  305; 
fXtMhielt  V.  Griffith,  84  Md.  363.  36  Atl. 
1004  J  Tuckm-  y.  GiUette,  22  Ohio  C.  a 
664,  Affirmed  in  67  Ohio  St  106,  03 
Am.  St.  EEep.  63S,  66  N.  E.  Sd6. 

''Pike  V.  Etkminger,  155  N.  Y.  201,  63 
Am.  St.  Rep.  656,  40  N,  E.  760;  Graven 
V.  Buntway,  2  Silv.  Sup.  Ct.  67.  6  N.  Y. 
Supp,  802;  TUh  v.  Welker,  6  Ohio  S.  4 
C.  P.  Dec.  725 ;  State  v.  Pou^,  24  Wash. 
34.  63  L.  R.  A.  902,  63  Pne.  1112. 

And,  in  the  absence  o!  an  understand- 
ing to  the  contrary,  it  is  the  duty  of  a 
veterinary  surgeon  employed  to  perform 
an  operation  upon  an  animal,  incident 
to  the  perfonnnnee  of  the  operation  it* 
self,  to  direct  what  shall  be  done  to  pre- 
vent injur  ions  resulta  that  might  nat- 
urally follow,  and  to  give  bis  personal 
attention  to  such  matters  so  far  as  they 
fall  within  the  ordinary  i^cope  of  his 
ciilling.     iriniams  v.  tjilman,  71  Me,  2L 

"^Graham  v,  Gautier,  21  Tei.  lU. 

^Fowler  v.  Sergeant,  I  Grant,  C«a. 
366. 

^lAUUjohn  V.  Arboga$t,  96  HI.  Apn. 
606, 
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the  naembers  of  the  medical  profeagion,  it  shoxild  be  followed  by  the 
ordinary  practitioner,^^  If  the  settled  practice  of  the  profession  al- 
lows but  one  course  of  treatment  in  a  case,  any  departure  from  such 
course  m^y  properly  be  regarded  as  the  restilt  of  the  want  of  knowl- 
edge, gkillj  and  experience,  or  attention,^^  And  it  is  immaterial  how 
much  skill  the  physician  possessed,  since  his  failure  to  exercise  it  con* 
stitntes  negligence.**  A  physician  cannot  try  experiments  with  his 
Vatients  to  tlieir  injury,^*  If  the  condition  of  the  patient  was  such, 
nowever,  that  the  ordinnry  course  of  treatment  would  be  injurious  or 
could  not  be  endured,  failure  to  resort  to  it  does  not  show  n^Iigeni^e 
or  want  of  akilL^*  And  it  is  the  nni%^ersally  settled  practice  which 
controls ;  the  mere  fact  that  writers  or  surgeons  recommend  a  certain 
mode  of  treatment  does  not  make  it  incumbent  upon  all  to  adopt  that 
mode.^ 

476,  With  reference  to  particular  school* — The  skill  of  physicians 
and  surgeons  is  to  be  judged  by  the  school  of  practice  to  which  thej 
belong.**     AU  that  tiiey  undertake  is  that  they  will  faithfully  treat 


'^Bumham  t.  Jackson,  1  Colo.  App. 
237,  28  Pftc.  250 ;  Jackson  t.  Bumham, 
20  Colo.  5:12.  Sfl  Pac.  577 1  Teftt  v.  Wil- 
t^x,  6  Kan.  46;  Mucci  v.  Houffht&n.  S9 
Iowa,  008.  57  N.  W.  305  j  Carpenter  ¥. 
Blake,  m  Barb.  488.  Bumham  v.  Jac!^- 
fton,  1  Colo.  App.  237.  28  Pae,  250,  waa 
reveraod  by  the  Supreme  Court  on  a 
question  of  practice. 

Where  a  case  is  one  aa  to  which  a 
iyetem  of  treatment  has  been  foHowed 
for  a  long  titne,  there  should  be  no  de- 
parture from  it^  unless  the  Burgeon  who 
does  so  is  prepared  to  take  the  risk  of 
establishing,  by  bis  success ,  the  safety  of 
hi*  experiment  Carpenter  T,  Blake,  60 
Barb.  48S. 

^Pctien  V.  Wiggin,  51  Me.  594,  81  Am. 
Dee.  593 ;  2  Esp.  N.  P.  Dig.  PL  2,  p.  SOI ; 
Jones  V.  Fnu,  4  Fost.  Jfe  F,  625. 

To  he  free  from  liability,  however,  a 
pbyaician  or  Burgeon  need  not  neeessari- 
ly  adopt  precisely  the  same  remedy  that 
every  other  skilful  member  of  the  pro- 
fession  usrs  for  a  like  condition ;  but  he 
must,  in  the  main,  observe  and  take  the 
benefit  of  the  past  experience  and  learn- 
ing of  the  profession^  and  adopt  them 
MB  a  rule  of  aetion  rather  than  new  and 
experimental  methods.  WelU  v.  Worl4^s 
Dispensary  Medical  Asso,  9  N,  Y,  S.  R- 
452. 

'^Jackaon  v.  Btirnh<B^m,  20  Colo.  532, 
39  Pac.  577;  Carpenter  w  Btakc,  66 
Barb.  4BS. 


But,  whil«  tbe  failure  to  HMe  ikill,  tf 
a  physician  or  surgeon  has  it,  may  be 
negligence,  when  the  treatment  adopld 
is  not  in  accordance  with  efitahliabed 
practice,  but  is  positively  in|uriQi]%  tiie 
cftse  ia  not  one  of  negligence,  but  tmt 
of  want  of  skill.  Carpenier  ▼,  Blek* 
60  Barb.  483. 

*He4se  V.  Knippel,  I  Mich.  N,  P.  109^ 
Gardner  r.  Tat  urn,  8!  CaL  370,  £2  Pic. 
B80 1  Jackson  v*  Burnkam,  20  Colo.  532» 
3ft  Pac.  577;  Slater  v.  Baker,  Z  Wils, 
359. 

'^Haltam  v.  Memm^  82  UL  379.  £6  Ai». 
Rep.  328. 

Directing  a  person  with  a  broken  arm 
to  bathe  it  in  wormwood  and  vin^ar, 
although  condemned  by  eicperta,  is  not 
such  a  departure  from  the  ettablished 
practice  as  will  justify  &  rt^overy 
againat  the  surgeon  ordering  it>  there 
being  nothing  to  show  that  it  bas  caused 
injury.  Winner  v.  I^athrapf  67  Uua. 
611,  22  N.  Y.  Supp.  516, 

^Burnh^m  V.  Jackson^  1  Colo,  App. 
237.  28  Pac.  260, 

^P^oree  V,  Gregory,  63  Conn*  167*  22 
L.  R.  A-  343,  38  Am,  SL  Rep.  371.  27 
AtL  1116;  Bovmian  t.  Wov4$,  I  G. 
Greene,  441;  Paiten  r.  Wiffgin^  61  Me. 
594,  81  Am.  Dec.  593;  Martin  V.  Court 
ney,  75  Minn.  265,  77  N.  W,  813;  N€i- 
son  V.  Harringitmf  72  Wi*^»  591,  I  t.  R. 
A.  719,  7  Am.  St  Rep.  900,  40  N,  W. 
228. 


fe 
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the  case  in  hand  according  to  the  recognised  rules  of  their  particular 
school**  And  one  uho  professes  to  adhere  to  a  particular  school  of 
practice  must  come  up  to  its  average  standard  at  least'**  Clairvoyant 
pbjsioiaus^  howevefj  who  rely  exclusively  for  diagnosis  ujM>n  some 
oocult  infiuenee  or  mental  intuition  received  when  in  an  abnormal  con- 
dition^ do  not  constitute  a  school^  and  must  be  held  to  the  duty  of 
treating  their  patients  with  the  ordinary  skill  and  knowledge  of  phy- 
sicians of  good  standing  practising  in  the  vicinity.**  And  the  same 
mlai  apply  to  magnetic  healing***  And  a  physician  who  applies  the 
Z  rays  to  a  person,  not  for  medical  purposes,  but  to  locate  a  foreign 
substance  in  the  body  of  his  patient,  is  not  entitled  to  have  the  ques- 
tion of  his  care  and  skill  in  applying  it  determined  by  tiie  opinion  of 
physicians  of  his  own  school*' 

476,  With  reference  to  locality,— The  standard  of  ordinary  care  of 
physicians  and  surgeons  may  vary  even  in  the  same  state  according 
to  the  greater  or  less  opportunities  afforded  by  the  locality  for  obser- 
Tfttion  and  practice  ;**  and  it  has  been  held  by  a  number  of  the  eases 
that  a  physician  is  required  to  use  no  more  skill  than  that  of  the  phy* 
sicians  of  his  neighborhood,  if  there  be  others,  presumably  of  average 
ability.*®  But  the  rule  has  also  been  stated  to  be  that  the  degree  of 
knowledge,  skill,  and  care  required  of  a  physician  or  surgeon  is  that 
which  is  ordinarily  possessed  by  those  practising  in  similar  localities, 
and  is  not  necessarily  limited  to  that  which  is  in  fact  exercised  in  his 
particular  locality.*®     And  a  physician  practising  in  a  small  village 


I 


^Patim  w.  Wiggin,  61  Me.  594,  81 
Aim^  Dee.  503;  Williams  v.  Poppleton^ 
3  Or.  139:  Wurdemafvn  T.  Barnes^  92 
Wi».  208,  m  N.  W.  IIL 

And  it  ja  not  for  the  court  or  for  tb« 
jury  in  aji  aetioa  for  mftlpf^ctic?**  with 
trt^t^nm  to  »uch  treatment,  to  deter- 
mine  wlietlier  one  particular  flyAtem  U 
Vbm  beat,  or  to  decide  quesiionf^  of  ^ur- 
giail  adenot  upon  which  ftiifg*»onB  dif- 
fer atnottg  themselrea.  WiUmisi*  v. 
Pi»ppleton,  3  Or.  139;  Force  v.  Grcgorff^ 
6S  Conn,  ie7>  22  L.  IL  A.  343,  3S  Am. 
01  Refkw  371,  27  Atl.  1110;  Bimmmn  v. 
Woodt,  I  O.  Greene,  441, 

»ir«aM  ▼.  Knippfh  1  Mich.  N.  P.  100. 

^NtUon  t.  Harrington,  72  Wis.  59  L  I 
U  R.  A.  719,  7  Am.  St.  Rep.  000,  40  N. 
W.  22S. 

^Ltmgmt  F-  Weitmer  (Mo4  04  L,  R. 

A,  m^  n  a  w,  ^ss. 

As4  th^  plaintiff  in  an  j^<?tion  for  mal- 

^tm^tlee    a^inHt     a     maj^etic    healer* 

^ifeciyh  the  *etiott  u  tmaed  so! ply  upon 

H^wlintt  treatment,   is  not  required  in 

■^    ¥<w^  111.  Um,  Jum.— 3a. 


order  to  recover,  to  show  that  the  kind 
and  manner  of  the  treatment  Adopted 
were  not  prQj>er  or  usual  in  magnetic 
healing*     Ibid. 

^Hemlin  v.  Wheat  on  (Minn.)  ft4  L. 
R,  A.  12e,  97  K.  W.  B82. 

**8moihtfra  v.  H<mk9,  34  Iowa,  289,  11 
Am.  Rep.  14L 

'^Forc^  T.  Oregorf,  63  Conn.  1«7,  22 
L.  R,  A.  343.  38  Am.  SL  Rep,  371.  27 
AtL  1116;  Bathorn  v.  Richmond,  48  VL 
577;  Mutlin  v.  Flanders,  73  VL  95,  5l) 
AtL  813;  LawitOH.  v.  Conawajf^  37  W. 
Va.  159,  IS  L.  R,  A.  627;  3B  Am.  St. 
Bep,  17.  le  8.  E.  564;  Wurdernann  v, 
Barjifs,  92  Wia.  2a6»  6«  N.  W.  Ill;  NbI- 
son  V.  Earrint^ton,  72  Wis.  591,  1  L.  R, 
A.  719,  7  Am.  Hi.  Rep.  909,  40  N.  W. 
228  5  Gates  v.  Fl^eh&r,  67  Wia.  504,  30 
N.  W.  (174. 

*'Whiieseit  v.  HiU,  101  Iowa.  fi29,  37 
L.  U.  A.  S30.  70  N\  VV.  750,  m  N.  W. 
894;  D\tnhat4ht  v.  Thomption,  109  lowji. 
IDiJ,  SO  N.  W.  324;  Oramm  r,  Bmn^,  5« 
Ind,  497;   KeUe^f  T.  floj^,  84  Imd.   189: 


QUESTIONS   DISTINCTIVELY   LEGAL. 


ti  m 


who  undertakes  to  perform  a  diffitmlt  operation  is  bound  to  poa 
only  that  skill  and  abilitj  which  physicians  and  surgeons  of  ordinar 
ability  and  skill  practiaiog  in  similar  localities  with  opportunitia 
for  no  larger  experience  ordinarily  possess ;  he  is  not  bound  to 
that  high  degr^  of  art  and  skill  possessed  by  eminent  physicians  and 
surgeons  practising  in  large  cities,®^ 

477»  With  reference  to  itate  of  profession. — By  ordinary  skill  t^\ 
quired  of  a  physician  is  meant  such  skill  as  is  commonly  possessed  bj  [ 
men  engaged  in  the  profession ;  and  this  will  depend  largely  upon  th*  1 
state  of  the  science  and  the  means  of  education  at  the  particular  pe- 
riod.^*     And  it  need  not  be  that  of  thoroughly  educated  persons  onlj, 
but  must  he  that  of  the  average,  having  regard  to  improvement,  and 
the  advanced  state  of  the  profession  at  the  time  of  lie  treataienl,^* 
without  reference  to  conditionB  in  the  past  or  at  some  other  time.*" 

478*  Effect  of  gratmtons  service, — The  law  requires  the  same  d^ree 
of  care  and  diligence  of  a  physician  or  surgeon  when  bis  services  am 
rendered  gratuitously  as  when  he  receives  compensation  therefor;** 


BeckneU  ▼.  B osier ^  10  Ind.  App,  5,  87 

N.  E.  680;  Pflk^  V.  Falmm\  109  Mieli. 
661,  67  N.  \V\  501 ;  Mcfjracken.  v. 
Bmaihers,  122  N.  C.  709,  29  8.  E.  354. 

The  skill  required  of  a  physidan  in 
treating  a,  di»* located  and  broken  bone 
13  not  limited  to  that  of  ordinariiy  ikil- 
ful  and  prudent  phjsiclana  of  the  vi- 
cinity, if  that  does  not  equal  the  skill 
and  prudence  possessed  by  pbyaieiana  Iffi 
similar  communities.  Burk  v,  Foster^ 
24  Ky.  L.  Rep.  701,  59  L.  R,  A,  277,  69 
S.  W.  1096, 

So»  the  care  and  skill  required  of  a 
dentist,  thoug^h  not  nece*»arily  the  high* 
est  known  to  the  profession,  is  not  lim- 
ited to  such  a»  is  exerciaed  by  dentiata 
in  his  own  nei^bborhood,  but  must  be 
auch  as  is  ordinarily  possessed  by  the 
aveni^  of  his  profession*  MeCrackmi 
y.  Smut  hers,  122  N.  C.  799,  29  8.  E.  364. 

But  an  instruption  in  an  action  for 
malpractice,  that  the  physician  waa 
bound  to  use  such  care,  skill,  and  dili- 
gence as  physicians  an  dsurgeons  in  the 
neigltborhood  where  he  resided,  and 
where  he  practised,  and  who  were  en- 
gaged in  tne  same  general  line  of  prac- 
tice, ordinarily  have  and  exercise  in  like 
casea,  Is  not  reversible  error,  where  the 
defendant  resided  in  a  city  in  which 
there  were  other  physicians  prefluttiiLbly 
of  average  ability  when  compared  with 
similar  localities.  P^Jkjf  v.  Palmer,  109 
Mich,  5m,  67  N.  W.  5flL 


"Small  ¥,  Somrd,  I2g  Masa  131,  U 
Am.  Rep.  363, 

"ffewjin  V.  Charier^  16  Pidt,  UA\ 
T€fi  V.  Wilcox,  e  Kan.  <I2 ;  Simon^  f. 
Bemy,  39  Me.  155,  63  Am.  Dec,  611; 
McCandles^  v,  McWha,  tt  Pa.  801; 
Baker  v.  Hancock,  29  Ind.  App,  466,  6t 
N.  E.  323,  64  N,  E.  H8. 

More  than  an  ordinary  degree  of  ikill 
is  neceasary  for  a  surg«<m  who  undisr 
t&ket  to  perform  surgical  operaliosi, 
Slaltfr  V,  Bater,  2  Wila.  359;  Bmni^ 
Frmtice,  8  East,  352, 

"Feck  Y.  Butchinson.,  gg  Iowa«  329,  65 
N.  W,  611;  Smothers  r.  Bmnki,  U 
Iowa,  289,  11  Am.  Rep.  141;  Almtmi  ^^ 
Nugent,  34  Iowa,  300*  11  Am*  Rep,  U7; 
Forve  t,  Gregory,  63  Conn.  1$7.  2:^  L.  R 
A.  343,  38  Am.  St.  Rep,  371,  27  Atl, 
1116;  Biichef^ek  T.  Burgett,  3S  Mifli. 
soil  Pike  V.  Etm^nger,  155  N,  Y.  201, 
63  Am,  St,  Rep.  655,  4»  H.  E.  750;  tf(s 
Crarkm  v.  Bmatkers,  122  N.  L\  799,  2» 
S.  E,  354;  Ifmrt  v.  Rep^.  7  Phila.  13»; 
KeUon  V.  Barringttm,  72  Win,  5»1,  1  L. 
R,  .\.  71ft;  7  Am.  St  Rfip,  909,  40  N,  W* 
228:  Galea  v,  FJewcfc«r.  67  Wis.  504^30 
N.  W,  674, 

^'MeCrnckm  v.  Smaihers,  422  N,  C 
799,  29  S,  E,  354. 

^^Peek  V,  Huiohinsofi,  88  Iowa.  320,  55 
N.  \\\  51 1 ;  MoNevins  v,  Lowe,  10  HI, 
209;  Berker  v,  Janifitiei,  %t  Abb,  N,  C. 
45.  lA  N.  Y,  f^upp,  676;  SdiMrdt  v. 
Lamb,  m  N.  H,  599,  50  L.  R.  A.  16<^  45 
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and  the  fact  that  ma  bill  for  services  was  rendered  is  immaterial/^ 
The  ruTfi  is  differentj  however,  where  the  person  rendering  the  servieeis 
did  not  profess  to  be  a  physician  ;**  though  one  falsely  assiiining  tf> 
be  a  physician,  and  qualified  as  such,  who  undertakes  to  treat  another 
for  a  disease,  is  liable  for  an  injury  caused  by  bis  ignoranc^e  or  im- 
proper treatment** 

479.  Duty  in  case  of  doubt — If,  when  called  upon,  a  physician 
cleetOB  himself  incompetent  to  treat  the  caae,  he  should  recommend 
the  employment  of  another  pbysicitm,**  And  if  he  deems  himself 
<?ompetenti  but  is  uncertain  or  in  doubt  as  to  the  nature  and  extent  of 
ihe  injury  or  disease,  he  must  use  his  best  judgment  as  to  whetlier  or 
not  he  should  consult  some  other  physician  or  surgeon/*  But,  hav- 
ing assumed  the  charge  of  a  case,  the  measure  of  professional  skill 
tvbieh  the  physician  is  bound  to  exercise  does  not  depend  upon 
whether  or  not  he  refused  the  proffered  assistance  of  other  medical 
inen/^  And  a  physician  exercising  proper  care  cannot  be  held  liable 
for  failure  to  send  for  a  specialist  to  attend  to  a  matter  other  than  that 
for  which  he  was  employed,  though  he  had  promised  to  do  so/* 


Ail.  490;  aiadweU  ▼.  Btcggall,  6  Bing. 
H.  C.  733.  8  Scott.  fiO,  8  K  J.  C.  P.  N.  8. 
561  p  S  Jiin  635.  CoJttra,  Conner  v.  Win* 
^f«N^  S  Jnd.  315,  65  Am.  Dt^.  761; 
^Bii«^  Y.  We^t,  23  III.  a85, 
■^^Boml  T,  QUtett.  47  N.  Y.  186;  0t*- 
^Mms  r.  Decker,  130  N.  Y.  325,  14  L.  IL 
■  A.  4£9,  25  Am.  St  Kefi.  529,  29  N.  E. 
313. 

"^Biffgim  ▼-  MaCahe,  126  Ma«k  13,  30 
Al».  Rep.  642;  Jfo.Yetnjw  y\  Lowe,  40 
HL  200;  2  Efjp.  K  P.  Dig.  Pt  2.  p.  60L 
Willie  «i  pbj«ieian  must  applj  the 
ddl]  mn4  learning  wliich  belwig  to  hi» 
lurofa^ion,  the  person  wlio.  without  ape- 
^ft]  qiuliflcfition,  volunteer  A  to  at  ten  d 
tJl«  tick,  will,  at  moat,  only  be  required 
^td  ^xercif^  the  skill  and  dili^nc«>  usu- 
tmHj  bestowed  by  persons  of  like  quali- 
under  like  cite  urns  tances. 
¥i$§mB  V,  MeCabe,  J  26  Masei,  13,  30 
Rqjv  «42. 
*'liudaock  y.  Lowe,  4  Fost.  A  F.  6 IS. 
A  midwife  Cftlled  to  attend  &  mother 


whose  child  appeal  red  to  have  &  disease 
of  the  eyes  at  htrth,  wbo  representeo 
that  she  could  cure  the  child  with  aim 
pie  remedies  and  washes,  and  that  «he 
had  cured  other  children  in  that  way 
who  were  Bimilarly  afflicted,  and  that 
there  waa  no  need  of  a  doctor,  merely 
expresses  an  opinion  as  to  the  efhcacy 
of  her  remedieB,  and  does  not  undertake 
to  use  the  higher  skill  of  the  medical 
profesftion  which  ia  required  of  practi- 
tioner a  in  the  treatment  of  the  more 
complicated  and  delicate  organ  a,  so  as 
to  render  her  liable  where  the  child  be- 
came blind,  when  with  proper  treatment, 
its  eyesight  mi^bt  have  been  saved. 
Biffgins  v.  MoVabe,  126  Mass.  13,  30 
Am.  Rep.  642. 

"Ifol/en  V.  fioytiloft,  132  Maaa.  443, 

*^Ibid. 

*^Potter  V.  Wumer,  M  Pa.  362,  36  Am. 
Rep.  668. 

"^Jones  V,   Vroom,  8  Coio.  App,   143, 
45  Pac  234^ 


I,    RlGHt  TO,   Q^HMRAtXT. 

480.  The  common- law  ruleu 
48 L  The  modem  rule. 

482.  Amount   under   express  contract. 

483.  Amount  under   implied   contraet  genemllj. 
4S4.  Effect  of  profeasional  standing,  nature  of  caa^  ftad  flnftudal  abill^* 

485.  Effect  of  failure  to  obtain  license. 

486.  Effect  of  failure  to  record  or  register. 

487.  Failure  to  qualify  tlirougli  accident  or  inabilitj. 

488.  Effect  of  malpractice, 

489.  Preference  of  claim* 

II.   PfiOCEEDrNQS  FOR  EEO0VI»T. 

490.  Methods  of  proceflure  generally, 

491.  Presumption  and  burden  of  proof, 

492.  Competency  and  tufficiency  of  evidenqt* 

L  Right  to,  OBifBRAixT. 

4B0,  The  common-law  mle. — In  England  under  the  amnmon 

pbysicians  could  not  maintain  action  to  recover  fees  for  medic&l  i 
icefl.    Owing  to  the  credit  and  rank  of  the  body  of  physici&iB,  fees 
were  regarded  as  honorable,  and  not  demandable  of  right*     And  1 
nile  applied  to  an  unlicensed  person  professing  to  act  ai  a  phyBidA%l 
aa  well  as  to  regularlj  licensed  phyaicians.*     It  was  lawful,  ho«^€ 
for  a  physician  to  accept  an  honorarium  or  gratuity.^     And  a 
ery  might  be  had  on  a  special  contract  for  auch  services/  or  on  : 


^Siarreii  v.  AfUey,  79  111.  App.  658;  curred  in  visiting  a  patient  ai  mmKf\^ 

Judah  V.  M^Namee,  3  Blackf,  269;   Mo-  paid    to    the    patient's    u^.   siiKe  mA  ( 

Fherson    t.    Vhendeltj    24    Wt>nd*     15;  paymenta  were  made  to  the  piiytietaf^ 

Mt>on0jf   V.   Lloyd,   d   Serg.   h   R.   412;  own  use  in  the  ordinary  exerein  of  hii 


profession*  Fetl<^fc  r,  Rtt^aell^  S  Q.  E. 
928,  3  Gale  ft  D.  1&8,  Oar.  k  M.  3«l.  12 
L.  J.  Q.  B.  K.  a  13,  7  Jur.  60, 

*1Ap»i^mhe  V.  Hoime^,  t  Gbunpb,  44!; 
ffupt  \\  Phflpn,  Z  Btarkie,  4S0,  »  B^ 


Grahum  t.  Gautier^  21  Tex.   lU;   fApJi 

oomb0  T.  not  met  f  2  Campb.  441 ;  Chor- 

%  V.  Bolmt,  4   T.  R.  317;    2   Revised 

Rep»  305  \  Foucher  v*  Norman,  3  Bam,  & 

C.  745.  5  Dowl.  A  R.  048.  3  L.  J.  K.  B. 

116;  mtihon  r.  Budd,  2  Hurlst  A  C,  92,   vised  Rep.  72fl. 

32  L.  J.  Excli.  N.  S,   182,  9  Jur,  K.  S.        *Mo0ney  v.   /Jot/rf,  5  Herg.  k  R  412; 

525.  8  L.  T.  N.  B,  321,  11   Week.  Rep.    aihbon  w.  Budd,  2  UnrUt  k  C.^.lSt 

i\m;  Utile  v.  Oldaker,  Car.  k  M.  370.   J.  Exeh,  N,  S.  182,  9  .liir.  K.  S.  625,  » 

So,  a  ph>^!eian  could  not  at  common    L.  T.  N,  S.  321,  11  Week.  Kept  €^ 
law   recover   liis   traveling  expenses    in-        *<Hhhon  v.   Bu^rf,   2  HnrM.  ft  CH 
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bonds,  or  other  obligatioiiB  given  therefor.*  Nor  were  surgeons  and 
apothecaries  regarded  as  belongiug  to  the  same  class  as  physicians; 
mnd  they  were  entitled  to  recover  for  services  rendered.®  And  a  phj- 
siclan  who  acted  in  the  double  capacity  of  phjsician  and  surgeon  in 
attending  a  patient,  or  in  any  other  capacity  than  that  of  physician^ 
was  not  prevented  from  recovering  compensation  for  his  services  in 
the  other  capacity  by  the  fact  that  lie  also  acted  as  physician*'  And  a 
surgeon  may  recover  for  medicines  given^  when  the  giving  was  inci- 
dental  and  stiljordinate  to  the  performance  of  his  duty  as  a  surgeon.* 
48L  "jOie  modem  rule. — Since  the  passage  of  the  medical  act  in  Eng- 
land, physiciansj  as  well  as  surgeons,  are  entitled  to  recover  eompen- 
sation  for  their  services,*     And  the  oommon-law  rule  has  never  been 


I 


I 


32  L.  J.  Exch.  N.  a  182,  &  Jnr.  N.  S. 
fi25,  S  L,  T,  N.  S.  321,  H  Week.  Rep. 
mHi  Veitch  V.  Rm9€U,  3  Q.  B.  928,  3 
G»]e  k  D.  Ids.  Car.  k  M.  Z%Z,  12  L.  J, 
Q.  B.  N.  8.  13.  7  Jut.  60. 

A  pbyiician  &t  oommcm  law  miglit 
proper! J  contract  for  a  fixed  »tiiti  as  h. 
r«a«oi]Able  competiAation  for  hU  S^rrit^es 
at  the  t«rniitiatioii  of  his  aii«n<iano(!. 
Vmtch  ▼.  Hus^eli,  Car.  h  M.  3«2,  3  Q. 
B,  028,  3  Gate  k  D,  19S,  IB  L.  J.  Q.  B. 
N.  S.  13,  7  Jut.  m. 

But  a  eoti tract  to  pay  a  phjeician  for 
scrrioM  would  not  be  inferred  at  com- 
moa  law  from  a  request  for  his  attend - 

On  the  contrary,  the  fact  that  a  phy- 
«leiaii  waa  not  paid  fees  at  the  time  he 
mu  eooaulted  tends  to  nhow,  on  the 
ttoertioa  of  hia  right  to  coiupeiiaation, 
IHat  he  waa  not  acting  aa  a  physician. 
LitiU  ▼.  Oldaker,  Car,  k  M.  370. 

•Moonri^  T.  Uo^d,  6  Serg*  &  R.  412. 

Hlniham  W.  OauUtr,  21  Tei,  111; 
B^ndeif  T.  Benson,  I  Car.  k  P,  1 10, 

Thtsre  la  no  rule  of  lav  which  pre- 
T^nta  an  apcthceary  from  making  dis- 
tinct  ehnrg^  for  attendance  and  for 
CUcdicinei;  the  liability  of  the  patient 
therefor  being  a  question  for  the  jury, 
dcfiending  upon  their  reaaonablenesa  un- 
der the  circumatanoea  of  the  case.  Ifor- 
gan  t.  SaUrn,  %  Ad.  k  El  489,  3  Nev. 
Jc  P.  4S9.  7  L.  J.  Q.  B.  N.  S.  212,  2  Jur, 
5fil,  I  W.  W.  k  H.  370. 

^Baifcrabp  v.  Lawrmu^f  Car.  k  M, 
£77;  lAitU^.  Oldaker,  Car.  k  M.  370: 
Teitth  V.  Rwisell,  3  Q,  B.  928,  Car.  & 
If.  3«2p  3  Gale  it  D.  198.  12  L,  J.  Q.  B, 
S.  S,  13,  7  Jar  «0- 

So,  the  fact  that  a  businew  was  cnr^ 
ried  on  by  two  partnem.  one  of  whom 
registered  as  a  surgeon  and  apotbe^ 


eary,  and  the  other  a«  a  surgeon  enTjp 
fnrniBhea  no  defense,  under  a  statnte 
prohibiting  recovery  for  aerti-ieei  by  un- 
registered medical  practitioners,  to  a 
joint  claim  for  attendance  and  medicines 
Bupplied  in  both  oipacities.  Tumer  t. 
Reymlt,  14  C.  B.  K.  S,  329,  32  L,  J.  0. 
P.  N.  a  164,  9  Jur  N.  S.  1077,  8  L.  T. 
H.  gi.  281.  11  Week.  Rep.  700. 

'HimpAon  v,  Roifc,  4  T^Tw.  325;  AUi- 
iOfi  T.  Bay  don  t  3  Car.  k  P.  240.  4  Bing. 
619,  1  Moore  k  P.  688,  0  L.  J.  C.  P.  144, 
20  Revised  Rep.  653. 

But  admieaion  as  a  member  of  the 
Royal  College  of  SurgeonB  does  not  en- 
title a  person  to  charge  for  medicines 
adminiBtflred  by  him  while  he  attended 
a  patient  Buffering  from  fever.  Allison 
V.  Ba^dtm,  3  Car,  k  P.  246,  4  Bing.  019, 
1  Moore  A  P.  &8a,  a  L.  J,  C.  P.  144,  2^ 
Revised  Rep.  663. 

And  a  statutory  provision  aubsequent* 
ly  pasaedp  enabling  a  person  regiatered 
accordinj^  to  Ws  qiialiflcation,  to  prac- 
tise medicine  or  surgery^  and  to  recover 
reason  able  charges  for  his  professional 
services.  docB  not  repeal  an  act  pro- 
hibiting apothecaries  from  recovering 
charges  unleas  they  have  certiOcatea 
from  the  society  of  apothecaries;  and  a 
medical  practitioner  regiatered  under 
the  sub  salient  act  as  a  member  of  the 
colle^  of  surgpons  only  cannot  recover 
for  attendance  and  tneclicines  supplied 
in  a  surgical  case.  Leman  v,  FtelcA<?r, 
L.  R.  8  Q.  B.  319.  42  U  J.  Q*  B.  N.  S. 
214,  28  K  T.  N.  a  409,  21  Week.  Rep. 
738 

\HtarTett  v.  Miley,  79  HI,  App.  659; 
aibbon  V.  Budd,  2  Hurlst.  k  C  92.  32 
L.  J.  Eicch.  N.  a  182,  9  Jur.  N.  S.  626. 
S  L,  T.  N.  S.  321,  H  Week.  Rep.  620. 

Under  the  English  medical  act,  21  k 


^ 
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deemed  applicable  in  the  United  States,  the  imiversal  rule  here  be- 
ings and  having  always  been,  that  the  law  will  imply  &  promise  to  paj 
a  reasonable  compensation  for  a  physician's  serriees,  upon  which  a 
recovery  may  be  had'"  And  recovery  of  compensation  under  a  eott- 
tract  therefor  is  not  prevented  by  the  fact  that  the  services  were  reai- 
dered  to  another  than  the  one  sought  to  be  held  ;**  or  that  the  phjai- 
cian  is  the  executor  of  his  deceased  patient;**  or  by  want  of  Buaxm^ 
due  care  and  skill  having  been  used.'*  The  contract  of  a  phjaietan 
is  entire,  however^  and  performance  must  be  shown  to  warrant  a  m 
covery  for  servit^^s;**  and  where  raedical  services  were  intended  and 
accepted  as  a  gift^  or  gratuity,  they  cannot  be  aubsequently  regtideti 
as  creating  a  legal  obligation  to  pay,**  And  it  is  competent  to  ahcMr 
that  medical  services  were  rendered  gratuitously;**  or  that  they  were 


N 


22  Vict.  chap.  90^  tbe  object  of  which 
waa  tq  permit  physicians  to  rec<»ver  fees 
lor  aervicea,  but  to  enable  the  fellows  of 
the  college  of  physician*,  if  they  desired 
that  the  dignity  of  their  body  should  be 
preKerved  by  practicing  for  an  honor- 
ariunk,  to  effect  this  by  a  by  law,  the 
preflumption  is  that  a  physician  who  at- 
tends a  patient  doea  so  for  a  fee,  the 
right  to  which  can  be  enforced  by  ac- 
tion. Gihhon  V.  Budd,  2  Hurl  at.  A  C, 
02,  32  L,  J.  Eich.  N.  9.  182,  @  Jut.  K.  S. 
626,  8  L.  T.  N.  8,  321,  11  Weet  Rep. 

me. 

"^Siarrtti  T,  Jfifey,  79  IlL  App.  65S; 
Jud4th  V.  M'Namee,  3  Blackl  209;  P^ok 
y,  Mariin,  17  Ind.  llSj  MePher^on  v. 
GhewleU,  24  Wend.  15;  Re  SooU,  1  Hedf. 

2;i4;   Qraham  v.  Oautier,  21  Tei.  11 L 

And  an  ajrreeinerit  by  a  physician*  in 
settlement  of  a  controversy,  in  consider- 
ation of  a  payment  of  a  aum  of  money, 
to  ri'nder  to  the  other  party  such  general 
aetviee  and  preticriptions  as  would  be 
needed  by  him  from  time  to  time,  is  too 
uncertain  and  indefinite  to  constitute  a 
defense  to  an  action  subaequently 
brought  by  the  physician  for  medical 
eervices  alleged  to  have  been  rendered 
In  consideration  of  such  payment. 
Matfs  V.  Patterson^  20  Pa.  Super.  Ct-  t2. 

»*See  White  Y.  Mastin,  38  Ala.  147. 
And  aee  also  ante,  §|  407,  4eB,  469,  470, 
471*  472. 

And  ft  physician,  seeking  to  recover 
for  mcdicftl  services  rendered  to  a  third 
person,  may  prove  that,  althuugh  he  did 
not  begin,  he  continued,  hja  services  at 
the  In&tanee  and  request  of  the  defend- 
ant,    M'hite  V.  Mastin,  3S  Ala.  147. 

But  the  fact  that  a  person .  sought  to 
ho  lield  lift  hie  to  a  pliyi^iei^in  for  M*rvice3 
rendered  by  him  to  a  third  peraon  in  an 


infirmary,  had  paid  lti«  aeeoaat  mm 
ttJicted  with  the  infinsmr^p  is  irrelefnl 
and  inadmissible  in  an  action  fof  Mn* 
ioea  rendered.     J  bid, 

»■/?€  8&oti,  1  Eedf,  234, 

-Ftinter  v.  if  or*  Aa  11,  «6  HI,  App 
067;  Elu  V.  Wilbur,  4U  N.  J.  U  IBS,  W 
Am.  Rep.  66B,  10  Atl,  358.  441;  Udd^ 
Wifle,  lie  Wia,  35,  tl2  N,  W.  3fi5. 

i7)e  mistake  which  will  deprivtt  a  pbr- 
iieian  of  a  right  to  eotnpenuitioQ  aaniv 
have  been  the  result  of  want  of  tmn  of 
skill.  Bljf  r.  Wilbur,  49  N.  J  L.  886, 
80  Am.  Rep.  fl6«,  la  Atl,  3S8»  44L 

**BeUinger  v,  CrniguA,  31  liarb.  6M. 

"Prinm  V.  MeR^,  84  N.  C,  CI4; 
LdppmQn  V.  Tiitmanrif  31  Ho.  A  pp.  tifi. 

A  surgeon  who  prtsseni^  hia  bill  to  i 
patient,  leaving  the  charse  for  alitoil* 
ance  blank,  must  be  tegmiSed  as  Iwfiof 
the  amount  to  the  generosity  of  the  |»- 
tient ;  and  where  the  |>atieiit  pay*  Mm 
a  certain  stim^  be  can  reoover  do  norr- 
Tuaon  v.  Batting,  3  Eap.  103, 

And  where,  in  a  proceeding  for  th*  le- 
covery  of  compensation  for  mrdioat  mrt^ 
icen  rendered  by^  a  son  to  h]«  parest,  it 
appears  that  part  of  such  serrices  wet* 
intended  to  bo  gratnit^ius,  it  cmnnot  lit 
presumed  that  there  waa  any  draifii  to 
charge  for  the  remainder;  and  no  prom- 
ise to  pay  can  be  implied.  Bm$  r.  R^m 
0  Hun,  182. 

But  the  fact  that  a  phyviciati  niadt  w* 
charge  for  a  part  of  hia'vi»it^  antl  «frf 
icea  to  a  patient  has  no  erf*»ri  on  ll* 
ri^ht  of  a  physician  to  recoirfr  for  tfc* 
haltiiiee  of  such  arnieea.  BmtkMmm  t. 
Sterling,  63  Ga,  227. 

^'Re  SoaU,  1  Re^ir  234s  ffwfw  ▼, 
Bnr^fotr.  10  Fa.   \m. 

But  the  fact  that  a  phy^icifla  :ttT«if 
ed  a  patient  and  rendered  no  bill  lor  ^ 
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rendered  on  a  "no  cure  no  pay''  contract,  and  that  a  cure  had  not  been 
affected."  It  is  a  question  for  the  jury  in  an  action  for  compensa- 
tion, whether  or  not  such  services  were  intended  to  be,  gratuitous;^* 
and,  in  order  to  defeat  the  claim  therefor,  affirmative  ovideiioe  must 
be  produced,  ^* 

A  physician  would  not  be  entitled  to  recover  for  medical  serYices 
rendered  to  another  physician,  it  seems,  where  there  was  a  general 
understanding  among  physicians  that,  instead  of  receiving  money 
far  such  services,  the  attending  physician  accepted  in  full  payment 
therefor  the  benefits  and  advantages  of  professional  comity,  which 
assured  to  him  valuable  professional  skill  under  similar  conditions, 
and  the  continued  good  opinion  of  members  of  the  learned  profession 
deemed  essential  to  success,  and  confidential  scientific  counsel  in  mat^ 
ters  pertaining  to  health  and  reputation,^'*  And,  in  such  case,  evi- 
dence of  universal  custom  among  physicians  not  to  charge  for  their 
attendance  upon  fellow  physicians  is  admisaihle.^^  The  eode  of 
ethics  of  the  profession,  however,  would  not  be  evidence,  without  ac* 
eompanying  proof  that  both  parties  acknowledged  themselves  to  he 
bound  by  it  at  the  time  the  services  were  rendered.*^  And  a  custom 
among  physicians  not  to  charge  each  other  for  professional  services, 
to  be  a  defense  against  an  action  for  a  physician's  services,  must  have 
been  so  universal  as  to  justify  the  conclusion  that  it  became  by  impli- 
eation  a  part  of  the  contract  for  services. ^^ 

482.  Amomnt  onder  express  contr&ot.^ — When  there  is  an  express 
contract  between  the  parties  relating  directly  to  the  amount  of  com- 
pensation of  a  physician  for  medical  services,  that  is,  of  course,  con- 
trolling*^*   When  made  with  relation  to  particular  circumstances  or 


MTTicvflt  but  e3C|M*ctwl  And  h&p«d  to  b« 
compensated  by  receiving  ft  legfaey  from 
her»  do«  liot  prediid«  him  from  suing 
li*r  executor  for  hi*  ler vices,  where  no 
Ic^cy  was  left  bim.  Ba#(w  v.  Oroy,  4 
BctHt.  N.  R  374.  n  Mann,  k  G,  111,  11 

x^  j/a  P.  N,  s:63. 

"JHcfelCT-  V.  Caldwell  SQ  Minn.  133,  00 
K.  W,  307;  McDonald  v.  Barriu^  131 
Ala.  35fl,  31  Sq.  fi48. 

»l*Hfi<M  v.  McRat,  64  N.  a  074- 

*^R4  »coth  1  R*!dL  234. 

Btit  a  phyiiciAii  in  the  employment  of 
another  »a  a  d^^rmAtoIogist  on  a  weekly 
fiAlary,  who  volunteers  and  renders  med- 
fe*l  •rrvirei  to  his  employer  during  the 
efiiployment.  will  be  deemed  to  have  ren- 
dered \liem  as  a  part  of  hia  employment» 
In  the  absence  of  evidpnee  f>f  an  expre*H 
m^reement  to  pay  for  tliem.     Ferry  y. 


WoodbvTif,  44  N.  Y.  8,  IL  28T.  IT  N.  Y, 
Siipp.  530. 

And  a  phytieiaa  iummontHl  from  a 
distant  plnce  to  att4?nd  an  aunt,  not  in 
a  professional  capacity,  but  els  adviser 
iti  buBineas  mntters,  who,  on  hie  arrlvaU 
renderst  valuable  professional  servjcea 
which  were  accepted  by  the  aunt,  is  en* 
titled  to  compensation  therefor;  but  not 
hfiving  been  summoned  professionally  Id 
the  ^rst  instance,  he  cannot  jnclude  a 
claim  for  loa«  of  home  practice. 
Dickic*8  BuecesiUon^  41  I^i  Ann.  1010, 
6  So,  70S. 

»/Jr£m«rffMMi  Tp  Bajfea,  9  Fm.  Super. 

ct.  e. 
"/&id. 

^Mfjddm  V.  BUiin,  86  Oa.  4§. 

**  See  Bur  goon  v.  JoAimom^  IM  Pft.  61, 


472 


QUESTIONS   DISTINCTIVELY   LEGAI* 


II  4BI 


conditioDs  existing  and  expected  to  continue^  however,  it  ia  subject 
to  change  or  to  the  engrafting  thereon  of  alterations  and  new  oondi* 
tions  if  there  is  a  total  or  radical  change  in  such  circumstanciis  and 
conditions;*^  and  though  there  is  an  express  oontractj  recovery  for 
other  and  diflFerent  Bervi<^s  not  included  within  its  provisions  is  not 
tberebj  prevented,*®  It  is  a  question  for  the  jury  whether  or  not 
changes  in  circumstances  or  conditions  have  abrogated  or  altered  an 
express  contract  for  compensation  for  medical  services  previously 
existing.*^  It  is  competent  for  a  physician  to  enter  into  a  contract  for 
the  performance  of  medical  servicesj  and  for  the  submission  of  hia 
claims  for  compensation  to  the  approval  of  certain  persons  named; 
andj  in  such  case  his  right  to  recover  depends  upon  such  approval, 
where  it  was  not  fraudulently  withheld*^*  But  a  contract  hj  which 
the  compensation  of  a  physician  was  made  to  depend  upon  the  amonct 
obtained  by  the  patient  from  the  one  causing  his  injury,  contemplat- 
ing a  disclosure  of  the  extent  of  the  injury  for  the  purpose  of  enhanc- 
ing  such  amoimt,  ia  void  as  against  public  policy,*" 

483.  Amount  under  implied  contract  generally » — A  physician  rende^ 
ing  medical  services  to  another,  without  a  specific  agreement  as  to  com* 
pensationj  must  recover^  if  at  all,  upon  a  quantum  mertdtf^  the  value 
to  be  proved  being  the  ordinary  and  reasonable  price  for  services  of 
that  nature-^^    And  this  he  is  entitled  to,  where  no  want  of  actual  skill 

4G  Atl.  65;  Brmm  v.  MurreU  (Ark,)  16  'MacEmtt  r.  MaasB,  $4  App.  Dit.  382, 
S,  W.  476;  MacEvitt  v.  Ma^s,  U  App.    72  N.  Y.  Supp.  168. 


Div.  382,  72  N.  Y.  Supp-  158  j  DoyU  v. 
Edwards,  16  S.  D-  648,  91  N.  W,  322, 

A  contrftct  to  pay  a  physician  from 
$200  to  $400  for  tlie  per  forma  nee  of  a 
surgical  operati£>n  is  binding  and  valid 
for  $200,  and  for  the  value  of  bis  serv- 
ieeM  up  to  $400.  upon  proof  of  such 
value.  Doyle  v,  Edtvard*,  15  S.  D-  645, 
91   N.  W.  322. 

And  where  a  physician  having  a 
trouble,  contracted  with  a  specialist  for 
hifl  cure,  agreeing  that  he  would  give  a 


Union  P.  R.  Co,  ▼,  And^s^m,  11 
Colo.  293,  18  Pac  24. 

»T/wfli<M  V,  Cauik€if,  67  Mich.  3D2,  58 
Am.  Rep,  360,  24  N.  W,  154. 

^Forbes  v.  Kennedif^  70  Huo,  30.  27 
N.  Y.  Supp.  596  J  Prtnoo  v.  MvEae,  84  K. 
C,  674. 

"Styles  T.  Tyler,  64  Ccmii-  432,  30  AtJ. 
165;  Prince  v.  McR^m,  84  N.  C  674;  Mg- 
Knight  v;  Detroit  £  M.  IL  €o,  (MlchJ 
10  Det.  L.  K  777,  97  N,  W.  772. 

Where  witnesse*  differ  aa  to  efaai^ 


certificate  of  skilT  and  proficiency  of  the    made    hy    pliyaiciana   for 


speeialist  as  such  in  the  treatment  of 
that  trouble^  or  |5,000  in  cash,  the 
$5,000  will  not  be  regarded  as  a  pen- 
alty which  cajnnot  be  recovered  in  full, 
but  as  merely  an  aitcrnative  mode  of 
payment  agreed  upon  by  the  parties,  and 


dered  a  decedent  in  his  last  sidcness,  in 
the  aettlement  of  hia  estate  the  correct 
rule  ia  to  allow  the  lowest  eitimmte. 
Duclos^s  Sueeession.,  11  La,  Ann.  106  j 
Collins  r.  Groves,  13  La,  Ann.  95, 
And  a  verdict  of  a  large  amount  on  a 


ie  recoverable  in  case  of  failure  to  give  claim  for  metlical  ftervioea  rendered  upon 

the  certificate.   Bur  goon  v,  Johnson,  194  the  implied  promise  of  the  p«ti«nl  ta 

Pa.  61,  46  Atl.  65,  bear  nil  the  expensea,  and  pay  what  the 

*ilrofCTi  V.  MurreU    t^^-)    ^  S.  W.  services     were     fairly     and    Vea-sonnbly 

478  J   MacEviU  v.  Mofjcss,  64  App.  Div.  worth,  will  be  »et  aside  though  no  evi- 

382,  72  N.  Y.  Supp.  153.  dence     was     given     to     controvert     tht 

'^Union  P.  JZ.  Co.  v.  Oraddy^  26  Neb.  amount,   where   there   waa   no   evldenoi^ 

640,  41  K.  W,  $09.  that  the  ser^^ces  were  worth  ihm  amount 
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is  ipecifieallj  ahown  though  he  fell  into  mistake  in  his  treatmentj^^ 
&nd  though  he  did  not  succeed  in  accomplishing  that  for  which  he  was 
employed*^^  A  physician  in  such  ca^e,  however,  can  only  recover  the 
fair  value  of  the  services  actually  rendered;'*  and  the  value  of  a 
physician's  services  cannot  be  measured  as  matter  of  law  by  his  actual 
average  daily  receipts;  the  Jury  in  such  cases  must  take  all  of  the 
various  elements  into  consideration^  and  draw  its  own  conclusion  as 
to  the  amount  by  coraparisoiL'*  And  the  reasonableness  of  the  charge 
of  a  physician  for  his  services  cannot  be  determined  by  comparison 
with  other  charges  made  by  him  in  similar  cases*^^  Physicians  kee^r 
ing  accounts,  which  by  custom  become  due  at  the  end  of  the  year,  are 
entitlc^l  to  interest  on  their  accounts  from  the  end  of  the  year,  within 
the  equity  of  a  statutory  provision  declaring  that  the  accounts  of 
merchants^  tradesmen,  and  mechanics^  which  by  custom  become  due 
at  the  end  of  the  year,  should  bear  interest,  though  they  are  not  within 
the  very  terms  of  the  statute.*^ 

484.  Effect  of  professional  standing,  nature  of  case,  and  financial 
mliiUty. — The  measure  of  compensation  of  physicians  and  surgeons  is 
controlled  to  some  extent  by  their  standing  and  ability  in  the  profes- 
sion, and  the  seriousness  of  the  case,  and  the  services  renderedj  and 
their  general  responsibility  and  success.*®  In  such  cases,  where  the 
iidll  and  learning  of  the  practitioner,  as  well  as  the  variety  in  char- 
•iCter  and  circumstance^  of  the  subject  to  which  he  devotes  his  serv- 
ies^,  preclude  the  establishment  of  any  fixed  rate  of  compensation, 
the  rule  that  the  usual  price  at  the  time  and  place  of  performance  con- 
trols in  the  absence  of  special  contract  does  not  apply ,"•    The  rule  has 


'  of  the  verdict  above  the  cxpen^eR,  and 
no  proof  of  ftny  usnge  or  custom  that 
tbe  pUintiff  should  pay  the  physidan'a 
expmam.  Forbes  t.  Kennedy ^  76  Hun, 
39,  27  K.  Y.  Supp.  590. 

*^ly  T.  Wilbur,  46  N,  J.  L.  685,  60 
Am.  R<p.  668,  10  Ail.  358.  44L  And 
•«*  anie,  f  466. 

*f^ia^jn«ii»  V.  LomDen^rund,  2  W.  N. 
C.  272;  Wurdemann  v.  Barnes,  92  Wis* 
3K»e«  €6  K.  W,  HI.     And  see  amU,  §  466. 

*^hiixigo  d  N.  W,  R.  Co.  v.  FHmd,  86 
in.  App.  157.  And  see  MeNamara  r. 
Jfe^Vanidni.  IDS  WU,  613,  84  N.  W.  901. 

A  hiother  of  a  decedent  can  recover  no 
more  from  the  decedent's  estate  for  eerv* 
Ices  u  ft  pbyueian  than  the  ordinary 
▼sine  of  fudi  serTtc^  which  eould  be  re- 
«0fvred  bj  another  physiciaji>  Moffeti^a 
K»t&tf,  11   Phi!a,  79. 

•TAama*  v.  Cauaeti,  57  Mich.  392,  58 
Am.  Hep.  369.  24  N.  \\\  154. 

F,  F&tcler,  4  Al»,  647. 


But  an  account  with  a  phyf^icinn  for 
similar  aervjces  previoualy  titled  ia 
competent  and  admissible  in  evidence  in 
an  action  hy  the  phy^ictaEi  for  services 
BUbsetiuently  rendered,  as  tending  to 
eatabhsh  an  implied  contract  or  under- 
ntunding^  in  relation  to  the  amount 
which  should  be  charged  for  auch  serv- 
ices,    Bidener  v.  Fetter,  If)  Tnd.  310. 

"Wood/ield  v.  Cohey,  47  Ga.  121. 

'^Lanffc  V.  Keafnetf,  21  N.  Y,  S.  E. 
262*  4  N.  Y.  Supp.  14;  A/o^J^mri  v. 
Mtmas,  64  App,  Div.  382^  72  N.  Y.  Supp. 
168;  Hciniz  v.  Cooper  (CaL)  47  Pac. 
360. 

The  fitness  of  the  place  in  which  a 
fltirgica!  operation  was  performed  u  per- 
tin*>nt  and  admiasible  m  an  action  for 
services »  on  the  question  of  the  reaaon* 
ahlenosfl  of  the  surgeon's  char^.  Sajfte9 
Y,  Fit^Qcrttld,  72  Conn.  391.  44  Ml.  733. 

'Heinixi  v.  Cooper  (Cal.)  47  Pac.  3rto. 
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been  laid  down,  however,  that  the  charges  of  a  physiciaD  for  aerviees 
cannot  be  determined  aolely  upon  the  basis  of  skill,  and  that  the 
amount  of  the  patient's  estate,  and  his  ability  to  pay,  also  enter  iiit/i 
the  conclusion  and  influence  it**  But  the  contrary  rule^  that  the  cir 
cumstances  of  the  party  subject  to  be  charged  do  not  oonstituta  m 
element  in  fixing  tbe  value  of  the  services,  has  also  been  asserted.** 
Where  a  patient  requires  an  unusual  amount  of  attention,  that  fiel 
may  be  considered  in  fixing  the  amoiint  of  the  compensation.**  And  t 
physician  attending  a  patient  is  the  proper  and  sole  judge  of  ihe 
neeej3?ary  frequency  of  his  visits  to  his  patient  so  long  aa  the  patient 
is  in  his  charge ;  and  he  is  not  required  to  prove  the  necessity  of  mak 
ing  the  visits  he  didy  in  order  to  recover  his  compensation,*'  it  being 
presumed  that  all  professional  visits  were  necessary  and  were  prop* 
erly  mada*^ 

485.  Effect  of  failurt  to  obtain  Ucense^^The  statutes  of  many  of 
the  states  regulating  the  practice  of  medicine,  surgery,  eta,  prohibit 
practice  for  a  fee  or  reward  by  nnlioensed  persons,  or  provide  ci- 
pressly  that  an  unlicensed  person  shall  not  recover  compensation  for 
services  rendered.*^    TJtider  such  statutes  a  contract  by  an  unlioeaaed 


^CzamowMki  ▼,  Zeifcr,  35  La.  Ann. 
796;  Hah^'a  Sueceasioti.,  50  La.  Ana. 
B40.  24  So,  286.  And  nee  Lange  r. 
Kearney,  21  N.  Y.  S.  R.  202,  4  N.  Y. 
Stipp.  14. 

But  ITie  financial  coTiditian  of  A  {i^f- 
•on  in  irrelevant  and  incompetent  on  the 
queation  whether  or  not  m  bad  bar- 
gamed  with  a  phytician  on  the  "no  cure 
no  pay^'  baeiia.  BoUffi^ood  v.  Rmd^  55 
Mich.  3QS,  21  N    W.  313. 

"Robinson  v.  VampbeU,  47  Iowa,  625. 

It  has  been  held  in  a  late  case  that 
testimonT  as  to  tbe  value  of  a  natient'f 
tstatc,  upon  an  inquiry  aa  to  the  value 
of  professional  Bervicea  rendered  to  him, 
ii  not  admissible,  in  the  abaence  of  a 
recognized  uaage  obtaining'  in  the  prem- 
JBca  to  graduate  profeeaional  ehargv>$i 
with  referenee  to  the  flnanciat  condition 
of  the  person  for  whom  such  aer vices 
were  rendered,  which  had  been  so  lonj?^ 
«fttabliahed  and  ao  unt versa Ily  acted 
upon  a«  to  have  ripened  into  a  aui^tom 
of  such  a  character  that  it  might  be  sup- 
posed the  services  were  rendered  in  con- 
templation of  it.  MorritSCtt  v.  Wood, 
123  Ala.  3S4,  82  Am.  6t.  Rep.  127,  26 
8o,  307. 

^BhorVn  Suocessiont  45  La.  Ann.  14S5, 
14  So.  184. 

-fiftn^r  V,  Muckey,  186  111.  287,  51  L. 


R.  A.  2ftS.  78  Am,  St,  Rep.  gSI).  57  K  Z 
834;  Todd  v.  M^eg,  40  (M.  S55.  Ami 
iee  8h0ri'»  Buccesmiim,  45  La.  Ann.  H3&. 
14  So.  184. 

And  refusal  to  permit  defendiiit'- 
eouniel  to  croaa  examine  thp  plaiatif, 
in  an  action  for  medical  tervioea,  at  te 
the  amount  charged  for  p«Ttt«uUr  vm 
its,  and  what  they  were  wortli.  ft  ft« 
prejudicial  error,  where  there  wat  a^ 
dispute  ai  to  the  oumber  of  fitita  er 
items,  Wurdemafm  r.  Bani««,  92  Wifc 
206.  66  N.  W.  in. 

**Todd  V.  ¥yrc«,  40  C^L  555, 

But  an  extra  chargv  for  tht  rfaili  d 
a  physician  ba«ed  aolejj  ujMtD  t^  iiet 
that  more  than  ofi«  phjaiemn  had  liM 
called  in  and  should  tiAYe  ttmlarl|' iS- 
tended  the  patient,  on  the  llieOTT  IM 
each  call  was  a  oonaultation^  is  flhfil 
Boleii's  SuifcesaiQH^  50  tm.  Ana.  940.  Ii 
So.  285. 

•See  Puokett  y.  AU^nder  m  K  CL 
fte»  3  L.  R.  A.  43,  3  S,  K.  7«7;  (kr  r. 
Meek,  111  Ind,  40,  U  N,  E.  Ii7i  ««■*- 
man  T^  8tai€,  100  Itid.  S79,  S$  A&  Iffi 
400,  10  N.  E,  07;  Cmanwwmki  f-  Xittr. 
36  La.  Ann.  7I>6;  Berr^  w,  B^h  t  Htrr. 
A  a  »2;  Spauldimff  v.  Afford^  1  ?\t^ 
33  J  D^vidton  y,  Bokiwtan,  3T  Ma,  App 
576;  Mamteil  v.  «i«?»^arf,  48  Ktb.  TBI. 
67  N.  W.  789;  ffairorf^  v.  McmtfOm^. 
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plivsician  to  render  medical  services  for  a  fee  is  void  in  its 
icceptiony  and  does  not  constitute  a  sufficient  consideration  for  an 
express  promise  to  pay  for  the  services***  Such  statutes  embrace  all 
eaaee  in  which  the  attempt  to  recover  is  subsequent  to  the  timt?  the 
act  went  into  effect,  without  reference  to  the  time  the  claim  accrued/^ 
requiring  qualification  before  the  services  were  rendered/*  and  in- 
clude actions  brought  after  the  repeal  of  the  law  for  recovery  for  medi- 
Gttl  servioes  rendered  while  it  remained  in  force,**  and  include^  also^ 


il  Tens.  16,  18  S.  W.  3dd;  Rider  T, 
AthUnd  County,  87  Wis.  160,  58  N.  W. 
236, 

A  statut<]rj  proFliion  forbiddinp^  per- 
■ouji  not  graduatcB  of  a  reputable  achool 
of  taedicine  from  pmctiaing  mpUicine. 
tlw  cmJy  penalty  prescribod  being  that 
tile  person  violatmg  it  shall  not  be  en- 

I  iitl^  to  eomp^nsatioD  for  hia  s^rvicea; 

'  ttod  anotber  provision  prohibiting  any- 
Cifie  except  graduates  of  schools  of  med* 
Sruie  from  practisiog  inedieitie*  impos- 
ing m  floe,  penalty,  ftnd  imprison  to  en  t, — 
lc»vei  A  person  not  having  graduated 
from  a  medical  college  held  to  be  repu- 
table  at  liberty  to  practise  Kis  prof  en- 
aaon,  but  he  ia  not  entitled  to  eompensa- 
tioa  therefor.  Siate  e^  reL  Baldvnn  ▼* 
Pwmiderffost,  8  Ohio  C;  C.  40L 

•/Hic*«ri  V.  Alexander,  102  N.  C,  »8, 
3  L,  It  A,  43,  8  S.  E.  767;  Mttyf  v.  Wit 
iiawHM,  27  AIa.  267. 

1  But  a  physldttn  vutng  for  medleinea 
ftjkd  medical  services  is  not  bound  to 
produce  bif$  license,  under  a  statute 
iBAlciag  coiitracta  or  securities  given  for 
BMdieal  tervieea  void  wh^re  the  phyHi- 
fiian  is  unUeen^ted,  unless  Le  has  recciv-ed 
itotice  iiy  plea  or  otherwise  that  he  will 
be  rt^uired  to  produce  it  Crane  v.  Jfo- 
i^uy,  12  Rich.  L.  li&. 

<7arcfner  v.  Tatum,  81  GaL  STO^  t%  Pae. 
WO. 

But  though  the  statute  provides  that 
Ito  action  sball  lie  in  favor  of  any  per- 
aon  for  fiervicea  rendere<l  as  a  physician 
WBk\tm  he  shall  have  procured  a  lieen»o 
to  practise  medicine  in  the  county  where 
t^  8errioe«  were  rendered,  yet  it  is  not 
neccsMry  in  filing  a  clium  against  an 
cvtate  for  such  serrices  to  allege  that  he 
wmt  li  regularly  lieenaed  phystdan  at 
t!>e  time  the  Bervices  were'  rendered. 
Cooper  ▼.  Qrifj^^  13  Ind,  App.  212,  40 
K.  E.  710. 

*T&0f»p«iw  T.  Hoeen,  25  Me.  104;  Le- 
mtim  T.  Bouttle^,  L.  R.  10  Q.  B.  66,  44 
L  J.  C.  B,  N.  S.  22,  31  L,  T.  N.  8.  833, 
£3  Week.  Rep.  235. 


And  a  oertidcate  issued  to  a  physician 
during  the  period  of  continuance  of  mf^d- 
ical  sen-ieea  rendered  by  him  will  not 
relate  back  to  the  time  he  made  bi«  ap^ 
plication  so  a  a  to  warrant  recovery  for 
serviceii  rendered  previous  to  the  time 
he  obtained  it.  Oardncr  if»  Taium,  81 
CaL  370,  22  Pac  880. 

But  all  that  a  medical  practitioner 
seeking  to  recover  for  services  rendered 
need  do^  under  a  statute  prohibiting  re- 
covery for  services  by  a  practitioner  un- 
less he  can  prove  upon  the  trial  that  lie 
ia  r^^isteredj  is  to  establish  that  he  was 
registered  at  the  time  of  the  triah  he 
need  not  show  that  be  was  re^stered  at 
the  time  of  the  rendition  of  the  services. 
Turner  w.  Ret/nnll,  14  C,  B*  N,  S.  328, 
32  L.  J,  C.  P,  N,  8.  164,  9  Jur.  N.  8. 
1077,  8  L.  T*  N,  S,  281,  U  Week.  Rep. 
700, 

And  a  statutory  provision  prohibiting^ 
reisovery  by  an  unregistered  mediod 
practitioner  for  services  rendered  has  no 
retroMpGctlve  effect  so  as  to  prevent  a 
pi?rBon  who  was  not  registered  from 
maintaining  an  action  for  such  services 
rendered  before  the  act  went  into  opera- 
tion. Wright  V.  Oreenroyd,  I  Beat  &  8. 
758.  31  L,  J.  Q.  B.  N.  R  4,  8  Jur.  N*  B. 
m.  5  L.  T.  N,  S,  347. 

**Niohol9  T.  PouUon,  0  Ohio,  305; 
A/0J/S  V.  H'if(ioim»,  27  Ala.  267 :  Qtmrl^ 
v;  Epam,  7  La.  Ann.  543  j  Bailejf  t. 
Mt^ff*/^  4  Denlo,  150;  Puckett  v.  Al&tan- 
der:  102  N,  C,  fi*4.  3  L.  R.  A.  43,  fl  a  fc. 
707^  Warren  v.  Bmtby,  12  Vt.  146, 

But  a  statute  pro%ndlng  that  no  pbyv 
sician  shall  be  entitled  to  recover  any 
debt  or  fee  accruing  for  professional 
service.^  rendered  after  a  designated  dat« 
unless  he  had  b(*en  licensed,  and  that  all 
former  act*  directed  thereto  are  re- 
pealed, takes  effect  so  far  as  the  repeal- 
ing prWfiion  is  concerned  at  the  time 
deBig^naled  for  the  taking  effect  of  ttii^ 
rest  of  the  act,  and  not  at  the  time  n1 
ita  enaetmentj  so  that  acts  of  practice  in 
the  interval  would  be  unafTected  rirhei 
by'  that  act  or  the  laws  prc^viously  m 
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actions  for  compensatioii  for  medicines  RDd  bottles  used  incidentaU? 
in  performing  the  services. ■***  And  the  effect  is  not  changed  by  the 
fact  that  the  person  employing  the  physician  knew  that  he  was  un- 
licensed.*^ Even  in  the  absence  of  an  express  prohibition  against 
practising  for  a  fee  or  reward,  where  the  statute  requires  eveiy  person 
practising  medicine  to  take  particular  designated  steps  as  a  prerequi- 
site to  his  rights,  enforcing  the  requirement  by  penal  sanction^  oae 
who  fails  to  comply  with  such  provision  can  recover  no  fees  for  pro- 
fessional services**^  And  he  cannot  recover  upon  a  contract  for 
such  services,'** 

existence.     Hpaulding  T.  Alford^  1  Pick,  unlicenfled    practjoe,  tmd    does    not   ex- 

33.  presBlj  prohibit  the  recovery  of  compen- 

And  in  Hmcitt  ▼.  Wilcom^  I  Met.  154,  sat  ion  by  unlicensed  practitioners.  Br&»* 

it  was  held  that  a  statutory  provision  9on  v.  Hoffman,  7  Hun,  674. 
that  a  physician  should  not  he  entitled        *^hicago  v.  Honey,  10  IlL  App.  S3£; 

to  the  beneSt  of  the  law  for  the  recov-  Patrick  v.  Perr^man,  52  Dl.  A  pp.  &U; 

ery  of  any  debt  or  fee  accniing  for  tiia  Harrison  v.  Jones,  SO  Ala.  412  -  Qardfm 

profesfijonal  services  unless  he  was  duly  v.  Tatum,  81  Cal.  370,  22  Pao.  880  j  JZo6- 

qualifled  as  required  by  law  affects  the  erts  v.  hemj  (CaL)   31  Pae.  570^  Bp^^ 

remedy,  and  not  the  right,  and  leaves  in  v.  Famtsi^  77  111.  App.  164;   Und^^tcood 

force  the  principle  of  the  common  law  v,  BmU^  43  Kan.  714,  23  Pac.  &42j  D\ck 

that,  when  services  ere  performed  on  re-  #f*cm  t,  Omdy^  6  Rob.  (La.  J  489;  Boh% 

quest,  and  no  agreement  is  made  in  re-  v.   Lowery,  77   Miss,  424,   27    So.   664; 

speet  to  themj  the  law  raises  an  implied  Timmerman  v,  MorrUon,  14  Jokna.  369; 

promise  to  pay  their  reasonable  value  j  Bailey  v.  Mcgg^    4    Denio,  60;    Fox  ». 

so  that  if  the  law  is  repealed,  a  physi-  Diieon,  34  N.  Y.  S.  R.  710*  12  N.  Y.  Supp, 

cian,  though  tmlieensed,  may  reeover  for  267 ;  Aeceita  v.  Zupa,  54  App*  Div.  33. 

professional  services  rendered  by  him  be-  66  N.  Y*  Supp.  303 ;  Ottai^tay  w,  Low^a^ 

fore  the  repeal.  55  App,  Div,  410,  66  N.  V.  Supp.  952; 

^Smiih  V.  Traotf,  2  Hall,  465?  Alc^tt  Alcott   v.   Barber,   1    Wend,   &26;   Do%^ 

V.  Barber,  1  Wend.  526;  Steed  v,  Ecnley,  dell  v,  MeBrid^,  19  Tex.  Civ.  App.  645» 

1  Car.  &  P,  574.  46  S.  W.  3fl7 ;  Emed^f  v,  Schulu,  G  T«l 
And  the  fact  that  medicines  supplied  Civ.  App.  461^  25  S.  W.  667^  San  Am- 

by  sn  unlicensed  physician  were  patent-  tonlo  Street  B.  Co.  v.  Muth,  7  Tex.  Civ. 

ed  gives  him  no  additional  right  to  re-  App.  443,  27  S.  W.  762 ;  WlUon  T.  V«s* 

cover  for  them,  the  only  effeet  of  the  (Tex.  Civ.  App.)   51  S.  W.  45;  WooUjf 

patent    being    to    preclude  others  from  v.  Bell  (Tex,  Civ,  App.)  76  S.  W.  797* 
selling  or  using  them.     Smith  v.  Tracy,        In  Smythe    \.    Hanjton^    61  Mo,  App* 

2  Hall,  465.  285.  ho'i\  ever,  where  the  statute  foniwrlj 
But  though  the  statute  provides  that  provided  that  a  person  practising  medi- 

oblirfationa   given    for    medical  services  cine  without  a  license  should  not  recover 

rendered  by  an  unlicensed   practitioner  any   compensation    for    his    ijervices   so 

shall   be  void  J  one   who   practises   as  a  rendered,  but  was  subsequently  amended 

]>hyftician  may  also  be  a  druggist  or  an  hy  omitting  this  provision,  leaving  such 

apothecary  j  and  where  drugs  sold  eon-  practice  a  misdemeanor,  it  was  Iwldj  ap- 

stitute  a  part  of  the  consideration  for  a  parcntly  in  order  to  give  effect  to  taeh  | 

note  given    to    the    physician,  the  true  amendment,  that  a  physiciftQ 

question  for  the  jury  in  an  action  there-  services  as  such,  under  a  contrmct  j 

on   is,   Were  the  drugs   and   medicines,  the  person  benefited,  may  recover 

embraced  in  the  account,  prescribed*  ad-  value  from  him,  though  in  renderio 

ministered^  or  furnished  by  the  plaintiff  services  he  was  guilty  of  a  tniaden 

acting  in  the  capacity  of  a  physician,  or  because    he    rendered    them  without  s 

did  he  sell   them  in  the  capacity  of  a  proper   certificate  or   license*     And  the 

druggist    or    apothecary!     Holland    v,  same    ruling    was    made    in   Priello  v, 

Adams,  21  Ala.  680,  Letri$,  U  Mo.  App*  600, 

*'Smith  T*  Tmcif,  2  Hall,  465,  ^  May  field  v.  Nale^  26  Ind,  App.  240, 

But   the   contrary    rule    »e<*ms   to  ob-  59  N,  E.  415. 

tain  where  the  statute  merely  prohibits  In   Oremare  v.  L«  Clerc  fio«   Vulo%, 
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Nor  can  one  recover  for  services  when  he  practiaeg  without  being 
duly  qualified,  in  opposition  to  a  direct  prohibition  against  practising 
without  all  the  required  qualifications;^*  though  a  substantial  com- 
pliEBce,  one  from  which  it  can  be  seen  that  the  prescribed  qualifica- 
tionB  exist,  seems  to  be  all  that  is  required.^®  Xeither  can  a  licensed 
practitioner  give  a  roving  authority  to  an  unlicensed  one  to  practise 
in  his  name  without  consulting  him,  and  then  recover  compensation 
for  eervicea  rendered  by  the  unqualified  person.^*  And  where  one 
pei^on  has  bound  himself  to  pay  for  medical  services  rendered  to 
another,  the  statutory  prohibition  affords  a  defense  to  the  surety,  as 
well  as  to  the  principal  debtor.^^  And  it  has  been  held  that  no  re- 
coTery  can  be  had  by  an  unqualified  practitioner  though  the  services 
w^re  rendered  in  a  foreign  state  or  jurisdiction.^*  Where  one  chooses 
to  be  treated  by  the  methods  of  Christian  Science,  osteopathy,  or  other 
similar  system,  however,  and  agrees  to  pay  for  such  treatment,  there 
id  nothing  unlawful  in  the  contract;  and  the  practitioner  is  entitled 
to  recover,^** 

466.  Effect  of  failare  to  record  or  reciter.— Where  the  statute  r©- 


2  Ouaapti.  144,  however^  it  w*»  held  that  And     if    inedi<?jn69    A^ppHed    by    &ii 

m  ptrsoa  practising  as  a   surgeon   ma.y  apothecary  were  given  nnder  the  direc- 

mftintAin  an  (Lction  for  wcrvicea  rendered  Hon  of  a  physician,  however  improperly, 

ftotwithetanding   a    statutory   provision  the  action  should  be  supported  becnuse 

prohibtting     practising    as    a    surgeon  the  skill  of  the  apothecary  would  not  in 

without  being  U censed,  under  a  penalty  that  cose  he  an  element  of  the  aetian. 


wtiere  the  statute  contains  no  prohibi 
tiaii  against  rcoovery  of  oompenaatioo. 
And  Ciii^ms'  Slate  Bank  r.  Nore 
(N€b.)  60  L.  R.  A.  737,  93  N.  W.  160, 
holds  that  a  note  given  for  medical  aerv- 
i««4  rendered  by  an  unlicensed  practi- 
tioner may  be  recovered  upon  by  a  bona 
Mm  ptarchaier  notwithstanding  the  pro- 
vWoni  of  a  statute  prohibiting  the  prac- 
tice of  medicine  without  a  license. 


Knnnen  v.  M'MuUcit,  Peake,  N,  P.  Cas, 
59. 

"De  la  Rma  v.  Prtelo»  10  C  B.  N*  8. 
678,  33  K  J.  C.  P.  N.  a  262.  10  Jur. 
K.  S.  85U  10  L,  T,  N,  a  757.  J 2  Week 
Rep.  1029. 

And  a  statutory  prohibition  against 
recovery  by  an  unregistered  medical 
practitioner  for  adviep,  attendance*  or 
medicines,  includes  a  case  of  a  Huit  by 


••ffoMJOrfh   T,    Montgomtry^   01    Tenn,  an   unregistered    practitioner  against   a 

16,  IS  S.  W»  399;   Bohn  v*  Lower jf^  77  regi.st*^^ed  one  for  medicineH  supplied  to, 

Mias.  424,  tl  So.  604.  or  attendance  tipon.  the  patients  of  the 

"Sm    Carleton    v.    Slo^n    (Tex,  Civ.  latter  at  his  request     ibid. 

AppJ   55  S,  W.  753;   H4dcr  v.  Ashland  '^Rugg  v,   Letms^  Rapp.  Jud,  Quebec, 

€>>unitf,   87    Wis.    160,    58    N.    W.    236  j  17  C  S.  206;  De  la  Rosa  v.  Frieto,  16 

ehiidwick  v.  Btmning,  2  Car.  ft  P,  106,  C.  B,  N.  8.  578,  33  L.  J,  C.  P.  N.  S.  262, 


10  Jur  N.  a  851,  10  L,  T,  N.  S.  757.  12 

V, 


Ryan  &  M.  306. 

**!Iowarth  v.  Brearley,  U  R  19  Q.  B.    Week,    Rep,     1029.     Contra,  Downs 
DiT.  303,  56  L.  J.  Q.  B.  N.  S.  643,  56  L.    Minchctc,  30  Ala,  86, 
T.  N,  S.  743,  36  Week.  Rep,  302,  51  J, 
P,  440. 

But  a  jttatute  prohibiting  the  reeov 


And  a  statute  denying  the  benefit  of 
the  Taw  for  the  recovery  of  fees  by  medi- 
cal  practitioners  not  duly  licenced  ex- 


€f7  of    fees    by   unlicensed     physicians  tends  to  phyaieians  reaiding  out  of  the 

doe9  not  prevpnt  a  recovery  of  fees  by  a  state,    with    reference    to    professional 

license   phyaician   for    services    of    his  services  rendered  within  it,     SpauMittif 

•bidenta    In    attendance    upon    his    pa-  r.  Alford^  1  Pick.  33, 
ti«nts.     People  ex  rel   Waring  v,  Mon-        ^Wheeler  v.  Sawifcr  (Me.)  15  AtL  67; 

W99  Common  Fhm,  4  Wend,  200.  Smith  v,  jMne,  24  Hun^  632. 
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quires  the  recording  or  registration  of  fi  license  or  diploma,  making 
it  a  penal  offense  to  practise  without  a  license  so  recorded  or  tepB- 
mred,  no  recovery  can  be  had  for  medical  services  rendered,  in  the 
ahsence  of  siteh  recording  or  registration.*^    And  the  rule  is  the  i 
where  tlie  statute  provides  that  no  person  shall  recover  for  such  ; 
ices  unless  he  shall  have  complied  with  the  provisions  of  the  tcl  i 
which  requires  registration**^     And  a  statute  making  valid  a  preiriomil 
imperfect  registration  is  not  retroactive  in  effect  so  as  to  give  a  right  j 
of  recovery   for  services  rendered    previous    to    registration.**     A I 
physician  is  not  prevented  from  recovering  for  his  fees,  however^  bri 
the  fact  that  he  had  not  recorded  or  registered  his  license  as  reqtiin*cf  I 
by  law,  where  the  existing  statute  did  not  attach  any  legal  disabilitr  , 
to  the  practitioner  for  failure  to  record,*^    And  where  the  statute  pro- 
vides that  the  issuance  of  the  certificate  of  a  board  or  body  shall  W 
conclusive  as  to  the  right  of  the  holder  to  practise,  a  holder  of  audi  i 
certificate  may  recover  though  he  had  failed  to  record  it  in  aceordmcp 
with  an  express  statutory  requirement'*     And  a  phjsiciaii's  daim 
for  services  cannot  be  defeated  for  failure  to  record,  under  a  statat^ 
requiring  record  in  the  county  in  which  he  resides,  in  the  abden 
proof  as  to  his  residence,^'* 

487»  Failure  to  qualify  through  accident  or  inability. — Failure" 
the  part  of  a  physician  to  rcgiater  will  not  prevent  his  recovery  for 
medical  services  renderedj  where  it  was  due  to  the  fact  that  the  dcrk 
did  not  have  a  proper  book  in  which  he  could  re^ster  at  the  time  of 
the  rendition  of  the  services,  and  a  registry  wa^  made  as  soon  m  the 
clerk  could  be  required  to  procure  the  booL**    And  the  rule  has  beea 
laid  down  that  the  failure  of  a  physician  to  procure  a  liceodd  wH  not 
prevent  him  from  maintaining  an  action  for  his  servioes,  wheie  tibij 
statute  contained  no  prohibition  to  practise,  and  there  was  no  esiitijin 
medical  board  by  which  a  license  could  be  granted.*^    It  has  been  hMA 
however,  that  the  fact  that  a  physician  was  disabled  fej  aickneas  ima  " 


statate^ 
ency^i 

lure  w^ 
er?  for  ■ 


'^Kenedu  v.  SchuHs,  «  Tex,  Civ.  App. 
4fll,  25  S.  W.  667;  Wickes-Ne/i^G  v. 
W(tit»,  30  T«,  Civ.  App.  515,  70  S.  W. 
lOni;  Wilson  v.  Vick  (Tex.  Civ.  App.) 
51  S.  W.  45;  Accetta  v.  Zupa,  54  App> 
Div.  33.  06  N,  Y,  Supp,  303;  Fo^  v. 
DiiTOfi,  34  N.  Y,  8.  R.  710,  12  N.  Y. 
Supp.  267. 

*'Mti3cwen  V.  Strngart,  4S  Neb.  789»  67 
N.  W.  TSO.  And  see  OttaM?aff  v,  hoij^ 
den,  55  App.  Div.  410,  60  N.  Y.  Supp. 

urn. 

^Ottaica^  v.  /roif^fcw,  55  App.  Div, 
410,  06  N.  Y.  8upt>.  952. 


^Towle  V.  Marr&tf^  3  Me,  *S,  11  Am 
D(?c,  206;  Finch  v.  Qridi^,  2$  Wc^ 
460:  Frieito  v*  L«%ciSf  11  Mo.  App.  000; 
Wihon  V.  Vick,  QZ  Tijx.  88.  51  S.  W. 
576. 

*'UUep  V.  CoUint,  U  Colo.  Apf.  fi» 
64  Pflc.  1052. 
«f6td.  J 

**Pnru!h  V.  FQn,  75  Ga.  45«.  1 

^Woodaide  v.  BtildtriH,  4  Crmiidi*  C.C 
174,  Fed.  Cm,  No.  17,««6. 
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procuring  a  licen^  at  the  time  of  a  meeting  of  the  board  for  the 
usufiDoe  of  licenses,  does  not  furnish  an  excuiio  for  hia  failure  to  pro- 
cure one  which  will  warrant  his  recovery  of  fees  for  services  rendered 
without  a  license.*®  But  in  any  event  a  physician  called  upon  in  a 
pressing  emergency,  or  in  a  case  in  which  human  life  is  immediately 
at  stake,  who  has  no  time  to  procure  a  license,  would,  nevertheless,  be 
entitled  to  compensation  for  serviced  rendered  while  the  emergency 
lasted  notwithstanding  a  statutory  provision  pruht biting  recovery  of 
oompcn^aation  by  an  unlicensed  physician.*® 

488*  Meet  of  malpractice. — Facts  which  would  sustain  an  action 
against  a  physician  for  malpractice  either  in  his  diagnosis,  or  in 
administering  medicine,  or  in  a  surgical  operation,  are  held  in  some 
of  the  states  to  constitute  a  complete  defense  to  an  action  by  him  for 
professional  services^*  This  rule  is  based  upon  the  theory  that  tort 
cannot  be  set  off  against  contract;^*  and  that  the  act  is  not  a  counter* 
daiiDt  since  in  such  case  the  plaintiff  cannot  he  said  to  have  a  claim, 
it  not  being  possible  for  the  two  daims  to  coexiat^^  The  contraiy 
rule,  however,  that  a  physician  or  surgeon  is  not  deprived  of  all  <x>m- 
pensation  for  his  services  merely  because  he  was  guilty  of  negligence 
eattsing  injury,  and  is  not  compelled  to  suffer  any  penalty  beyond  the 
amount  of  the  actual  damages  sustained,  seems  to  be  the  prevailing 
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•Boftn  V.  Low0Ty,  77  Misa.  424,  £7  So. 

eo4. 

474,  m  N,  E.  912. 

Hut  be  wouia  be  entitled  to  no  com- 
pes«atian  for  servleea  afterwards  ren- 
d^fetl  for  wbich  there  would  be  ample 
tiine  to  |irocure  a  license  as  required  b^ 
liiWi  in  such  case  the  right  to  recover 
coulil  nat  be  extended  beyond  the  necet ■ 
siiiea   of   the   actual    emergencj.     ibid. 

*^Abb(tii  V.  Matf field,  S  Kan,  App.  3S7, 
Se  F*f.  327;  McKleroy  T,  SewtH,  73  Ga. 
mii  Piper  V,  Menifee,  12  B.  Mon.  405, 
fi4  Am.  Dee.  M7;  Fatten  v.  Wiggin,  51 
Me.  504,  81  Am.  Dec.  5ft 3;  Isogan  v. 
field,  75  Mo.  A  pp.  594;  Bi^ttingm-  v. 
Ctmgue^  31  Barb.  534;  KftnntfT^  ▼. 
M'UutterK  Peake,  N.  P.  Cw,  59,  And 
ace  Stftl^  r.  Tylm;  64  Conn.  432,  30  AtL 
1Q5;  Maifi  t,  Bogan,  4  T«x.  20.  And 
aet  Brinkman  ▼.  Kursheedt,  S4  N.  Y. 
Supp.  675. 

And  a  pt^tteiAii  wbo  treated  a  pa* 
tient  for  a  long  time,  and  atterwarda 
fouEid  that  it  %raa  irrtpofliible  to  cure  hi  in 
by  a  surgical  operation,  who,  at 
Um  iDaeption  of  the  treatment^  did  not 


know  tbat  fact,  but  during  tbe  progress 
of  same  couJa  bave  difteovered  it  b^  the 
exerdse  of  dua  care  and  «klll,  or,  who 
discovered  and  concealed  jt,  and  contin- 
ued the  treatment, — ia  not  entitled  to 
recover  any  compensation  therefor,  after 
the  discovery  that  it  would  be  ineffeet- 
urL     Logtm  v.  Fietd,  75  Mo.  A  pp.  6W, 

But  the  faet  tbat  a  patient  grew 
wori^e  under  a  physician *a  treatment^ 
and  that  be  grew  better  after  the  pbjBi- 
cian  bad  boen  di?(chargcd,  ia  not  auffi* 
cient  to  ahow  that  tbe  pbjsician  wa* 
gxiiltr  of  nejrHgence  or  uni^kilfulneaa  in 
tr<?atin^  bim.  Wurdemanfi  ▼.  Bomat, 
n  Wii:20fl,  m  N.  W.  IIL 

And  tbAt  a  phyaician  had  been  Intoxi- 
cated in  the  past  i»  not  a  good  ground 
of  defense  in  an  action  for  aervicea  ren 
dered,  if,  after  auch  intoxication,  the 
patient  kept  him  for  hU  family  phyat- 
dan  for  yeara.  MeKlerog  t,  Bew^U^  73 
Ga.  657. 

^Ihid. 

^B^Uinger  ▼.  Craigue,  31   Barb.  534. 

8o,  a  claim  for  damages  for  malprnc 
tice  in  not  new  matter  which  admita  the 
plaintiSf'a  demand,    ibid^ 
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one,^*  And  under  this  rule  malpFactice  may  be  set  tip^  in  an 
action  for  compensation,  as  a  conn tercl aim j  going  to  reduce  or  defeat 
the  plaintiff's  claim,  and  warrants  an  independent  recovery  by  the 
defendant^*  And  it  would  seem  that  the  want  of  care  and  skill  maj 
be  considered  for  the  purpose  of  reducing  the  physician's  daim-^  A 
physician  cannot  be  deprived  of  the  right  to  recover  compenaatioii  for 
his  services  by  the  negligence  of  others  for  whose  acts  he  ia  not  re- 
sponsible.'^* 

489.  Preference  of  claim. — The  exx)enses  of  a  person's  last  illness, 
generally  including  compensation  for  the  attending  physician^  *i^ 
nsnally  made  a  preferred  claim  by  statute  over  ordinary  demands 
upon  the  estate  of  the  decedent*^ ^  Such  claims  are  not  limited  m  to 
timcj  and  may  be  given  a  preference  though  incuTTed  a  bng  time 
before  death ;  the  qxiestion  is  whether  or  not  it  was  the  decedent's  last 
illness  which  finally  resulted  in  death,  and  whether  the  sickneas  was 
progressive  from  the  first  services  rendered  to  the  time  of  death  ;^* 


^'WMieam  Y.  BUI,  101  Iowa,  62S.  37 
L.  R.  A,  830,  ro  N.  W,  750,  66  N.  W. 
894. 

'•See  Styles  v.  Tyler,  64  Conn,  432,  30 
Atl.  165:  WurdeTnann  w,  Bam€9,  92  Wia. 
200,  66  N.  W,  111;  Roicell  v,  Goodrich, 

69  111.  556;  Robimmi  v,  Oamph^U,  47 
Iowa,  625 ;  Sehopen  v.  Baldwin,  83  Hun, 
234,  31  N.  Y.  Supp.  531 ;  Alder  v.  Buek- 
%,  1  Swnn,  69, 

A  vfllid  dflim  for  Bervicea  rendered  by 
a  pbjsjdfln  maj  coexist  with,  and  con- 
■tittite  a  counterclaira  againat,  a  cln\m 
lor  damagea  sustained  by  the  patient  in 
eonpeqiience  of  malpractice*  Whitesell 
V.  mil  101   !owa,  02«l,  37  L,  R,  A.  830, 

70  N,  W,  750,  66  N.  W,  894. 

But  a  plea  of  aet-o^  in  an  action  lor 
medical  aerviwa,  that  an  overdose  of 
ipecac  damaged  the  patient  |200,  with- 
out Btatin^  wherein  and  how»  ia  too 
loo^e  and  indefinite.  MoKl^oy  v.  Be- 
well,  73  Ga,  657, 

"See  Piper  T.  Menifee,  12  B.  Mon. 
465,  54  Am.  Dee.  647 1  Langi^lf  w, 
Ffromer,  2  Phila.  17;  Schopen  v.  Bald 
win,  83  nun.  234.  31  N.  Y.  Supp.  681. 

And  pexftona  employing  a  physician 
cannot  be  made  liable' for  extraordinary' 
sen' ices  performed  in  experimenting 
upon  the  patient  for  the  purpose  of  dia- 
coTering  new  and  improved  methods  of 
treatment;  and  a  phys^ieian  cannot  be 
permitted  to  testify,  in  «n  action  for  his 
serviccsT  an  to  discoveries  he  made  white 
earinjT  for  the  patient.  Gardner  v,  Ta- 
turn,  61   CaL  370,  22  Pac.  980. 


"^o^CT-  y.  Weniworik,  155  Hui.  3^ 
29  N.  E,  589. 

And  the  fact  that  a  patient  tuppCN«d 
the  hospital  sshe  waa  in  to  be  tue  privil» 
hospital  of  her  physician  i*  inuxtfttcriftJ 
in  an  action  by  the  phyaician  Agminit 
the  patient*»  husband  for  oompca*atifli. 
where  neither  the  physician  nor  aayo^ 
acting  for  bim  ever  made  mny  n?pf«i«- 
tation  to  that  effect,     [hid, 

"  See  Rouse  t.  M&rrim^  17  Serw.  4  R 
328, 

The  act  of  a  physiefan  attendinir  «  p 
tient  in  hi  a  laiit  illneM^  of  girinf  Mi 
account  to  the  exc^mitor  and  drmairdim 
payment,  when  the  executor,  tbe  Miali 
being  insolvent,  filed  the  claim  »itl!i  tit 
eommisitonerA*  ^oes  not  constittitr  « 
waiver  by  the  physician  of  hi«  pf«fcr 
ence  over  ordinary  dainia,  Fltimri* 
Hanl^,  IS  Me.  270, 

^Btag^ert'*  Eeiaim,  8  Pa.  Suptf.  CI 
260;  Muse  y.  Br&tim,  8  Me.  ICJ;  ^«^ 
vat  r.  MeAam^,  Dud.  L,  337, 

Where  a  physieiati  treated  a  ptliiat 
for  an  incurable  di sea $e«  but  during  ioel 
treatment  the  patient  received  a  wflofld 
which  waa  the  immediate  caui*  d  M< 
death,  the  phy^icuin  ia  not  entitled  td 
preference  for  the  amount  of  hi«  bitl  for 
iervicea  previous  to  the  injury,  ynto  * 
statutory  provision  giving  a  pririTij^ 
for  all  chnrgea  of  whatever  nature  o«^ 
casioned  by  the  laat  sit^kneM.  Wl^ 
aker^a  BuctmM&n^  T  Rob,  (Ia.J  9L 
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and  it  is  a  question  of  fact  to  be  determiTied  from  all  the  circora* 
stanoes.^^  Aod  where  the  statutorj  ppovision  gives  preference  to 
ph3'sic,  funeral  expenses^  etc*,  the  preference  is  not  confined  to  drugs 
administered,  but  includes  every  service  or  medical  aid  rendered  bj 
m  physician  to  his  patient,^^  and  attendance  npon  the  debtor^a  family 
aa  well  as  hioLself*®*  And  in  such  case  the  claim  is  not  confined  to 
service  and  attendance  during  the  last  illness  of  the  deeeaaed,  but  may 
he  made  out  of  the  asseta  of  a  deceased  insolvent  in  case  of  a  previous 
illness,®^  Physicians  appointed  by  the  court  in  pending  act  ions  to 
niake  examinations  have  been  given  preference  by  treating  them  as 
quasi  officers  of  the  court^  entitled  to  compensation  as  such  out  of 
ftmdfi  in  litigation.** 


b 


IL  Pboceedinos  foe  becovbbt. 


490.  Methods  of  procednrc  generally. — Proceeding*  for  the  recovery 
of  compensation  fo?  medical  services  rendered  differ  from  proceed- 
ings for  the  recovery  of  compensation  for  other  services  in  general, 
only  as  affected  by  the  peculiar  character  of  the  aervi*^.  Assumpsit 
is  the  proper  action,  when  the  services  were  rendered  without  special 
oontracL®*  And,  imder  a  plea  of  non  assumpsii^  it  may  be  shown 
Uiat  at  the  time  of  the  rendition  of  the  services  the  plaintiff  had  no 
authority  to  practise  medicine.'^  A  plea  of  no  license  to  practise, 
however,  must  show  that  the  act  in  question  was  performed  within  tha 
locality  ojverecl  by  the  statutory  restriction.*®  And  it  is  too  late  to 
object  to  the  failure  of  the  plaintiff  to  plead  that  he  waa  licensed, 
after  the  defendant  has  pleaded  to  the  merits  and  the  case  has  been 


^Sia^g0ra'»  Estate,  S  Pa.  Super.  Ct. 
^0;  Mum  v.  Brcncn,  8  Me.  167;  Perci- 
Ml  V.  M<>Avoy,  Dud.  L.  337. 

'^Rmtst  r.  MorrU,  17  Btrg.  k  R.  329. 

But  the  estate  of  «.  deoeftsed  periion  in 
th«  Uandi  of  hiB  administrator  in  not 
liable  for  medical  services  rendered  to 
tlie  family  of  the  deceawd  after  his 
death.     Bomfo^d  v.  Grintea,  17  Ark.  667. 

*fi<mM  »*  Morru,  17  Serg.  &  R  328. 

"ifollw«^«t  T,  Fowellf  8  Hun,  210. 

••If  OfTM#«t  w.  Wood,  128  Ala,  505.  30 
B0.  630. 

And  a  ttatiite  entitling  a  defendant* 
upon  proper  riotice.ioa  Hat  of  the  items 
eomytnmw*^  an  account  when    it    in    the 

I  foundation  of  »  suit,  applies  to  an  ac- 
tion  of  assumpsit  brought  bj  a   phvsi^ 
mmn  to  ri*cover  for  medieal  nervices  ren- 
Vou  III.  Med.  Jitr.—SL 


\ 


dered  in  the  absence  of  special  oontraat. 
Ibid. 

And  the  fact  that  a  phjaician  brings 
an  action  of  aa^timpsit  for  compenfiatioQ 
for  servioea  does  not  prevent  a  recovery 
h^  him  for  a  less  sum  than  that  named 
in  the  declaration.  Pynchon  v.  Bretoe- 
ter,  Quincy  (aiaas.)   224. 

^Matthews  v.  Turner ^  2  Stew,  k  P. 
(Ala.)  23E». 

And  a  note  drawn  by  a  phyRieian  to 
the  order  of  bin  patient  maj  he  pleaded 
in  compenaaUon  m  au  wction  bj  a  physi 
eian  ngainat  the  patient  for  compen>yi 
tion  for  nervicca  rendered  in  his  prof<^^ 
Biorial  capacity.  Arhonn€aiUD  f,  Imiort^^ 
6   Boh.    (La.)    466. 

^DWUa^  V.  Jont9.  26  L.  J.  Eich*  K. 
8.  1%  2  Jur.  N,  S.  »79. 


4«S 


QUESTIONS  DISTINCTIVELY    LEGAL. 


[Ilfll 


submitted."^  And  the  violation  of  ft  pbysieian^s  obligatioii  to  nsi 
ordinary  care  and  skill,  to  the  injury  of  the  patient,  may  be  i^lte^ 
poBed  as  a  defense  in  the  nature  of  a  bar  to  a  suit  for  oompeosatioii, 
as  ^^ell  as  used  as  a  ground  for  an  independent  action***  The  ordinary 
Btatuto  of  limitationsj  and  not  a  special  one  with  reference  to  actioiB 
on  account  for  goods  sold,  applies,®*  And  when  the  service  is  reo- 
dered  and  charged  for  item  by  item,  the  statute  begins  to  run 
each  item  at  the  time  it  was  rendered,** 

A  physician's  employment  is  usually  personal;  and  where  ^^ 
oovery  is  sought  for  services  rendered  by  another  physician  sent  in  hi* 
stead,  that  fact  should  be  alleged  in  the  complaint^*  And  a  reooT«Tj 
cannot  be  had  for  medical  services,  under  pleadings  based  upon  the 
theory  that  the  services  were  of  another  and  different  character,*' 
And  it  is  competent  for  the  defendant  to  prove  the  real  value  of  the 
plaintiff's  services,  or  that  they  were  of  no  value,  though  the  action 
was  upon  a  qTmntum  meruit;  and  for  that  purpose  he  may  show  tte 
customary  charges  for  like  services  in  the  same  locality* •'  Evidence 
of  the  value  of  medical  services  is  inadmissible,  however,  in  an  actaon 
for  recovery  for  such  services,  under  an  allegation  setting  forth  a  _ 
special  contract**  f 


^Durttnd  v,  Grimm,  1$  Ga,  603, 
^Stylet   V.    Tyter,   64   Conn.    432,   30 

Atl.   165;  Ladd  v.  Wiiie,  IIQ  Wis.  35, 

92  N,  W.  3S5, 

And  a  plea  in  an  action  for  reeoTery 
of  compensation  for  medical  wervieeii 
that  by  roiBrepresentation  the  plain tifl' 
led  the  defendant  to  believe  tht^  medical 
^rvices  to  be  necessary  when  they  were 
not,  arises  out  of  the  transaction  stated 
in  the  complaint,  and  is  properly  plead- 
able even  after  appeal  taken,  Fjitdd  t. 
Witie,  US  Wis.  35,  92  N.  W.  365. 

'^Hazlip  V,  L^ggtittf  6  Smedes  A  M, 
326. 

"^Ai^klmf  V.  Fi%hb€ch,  124  Cal.  409,  57 
Pac,  207 ;  Janes  v*  Lewis ^  I  Tex.  App, 
Civ.   Cita.    (White  &   W.)    p.   189. 

But  where  phyiicians  keep  account* 
which  by  cuBtom  become  due  at  the  end 
of  each  year,  they  are  entitled  to  inter 
eefc  thereon  from  the  end  of  each  year 
respectively,  W^yodfield  v.  Coiz^^  47 
Ga.  12L 

"«ct.vli?«  T*  mtsfOerald,  72  Conn.  SOU 
44  AtL  733. 

And  where  medical  services  are  per- 
formed  upon  the  request  of  two  persona, 
Jind  the  evidence  e^Uiblishes  n  cmitrnct 
upon  the  part  of  both^  if  ol  eithexj  a 


nonjolnd^  of  one  may  be  tak«n  ftim^ 
tage  of  by  the  other,  BmHh  r.  WcI«m» 
14  Vt.  332* 

**Rob^ts\,  Lef>^  (Gal,)  31  Pac.  STO; 
Lt€  V.  Qriffih^  30  L.  J,  Q,  B,  N.  S,  2il 
1  Best  &  S.  272,  7  Jur.  N,  8,  13a£.  4 
L,  T.  N.  S.  546,  9  Week.  Rep.  701 

But  a  bill  of  partjculara  for  a« 
serviee^i,  whjeh  sets  out  tlie  fte^  ^ 
each  visit,  and  a  gcneraJ  allc^ktln  QA 
the  plaintilT  is  a  practialnfi^  pbytitctt 
engaged  in  the  practtf;^  of  medidiKs,  «ad 
haa  been  so  engaged  for  ten  jmtm  kit 
past,  ia  sulHcicnt,  Undancood  t,  S0fi% 
43  Kan,  714,  23   Pac.  942. 

^Jtmas  Y,  King,  81  Ala,  285.  I  ^^o^fil. 

But  the  valne  of  servicea  of  a  ^fkpit 
dan  does  not  in  any  way  dmnd  ipiB 
the  nature,  vaJue*  or  result  of  Ihi  tm- 
joes  of  another  phy«isician  aU^ndiof 
patient;  and  evidence  me  to  tlie  ih 
of  the  treatment  of  the  otlier  phjiJetaa 
is  inadmiasible  in  an  &<«tioD  for  aemopi 
rendered*  Qardfier  v,  ToMmm,  fil  OiL 
370.  22  Pac  880. 

^Dayle  v,  Edwards,  IS  &  IX  MH  «1 
N,  W,  322, 

An^  a  bill  for  medical  eervinfl  f-mi- 
tusly  prcijented,  not  m«vitlontiif  i  ♦T*^ 
cial  con  tracts  la  tnadmiBsibJe  in  an  i^ 
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491.  Pre&timption  and  bnrdea  af  proof.^The  prevailing  rule  would 
aeem  to  be  that  physiciana^  surgeons,  etc.j  performing  services  as  such, 
and  seeking  compensation  therefor,  are  presumed  to  be  dulj  qualified, 
in  ibe  absence  of  any  showing  to  the  contrary ;  and  the  burden  rests 
with  the  defendant,  in  an  action  for  such  services,  to  show  lack  of 
qualification;®^  Boueorapliance  with  statutory  requirements  being  a 
matter  of  defense,**  And  the  burden  also  rests  with  the  defendant 
to  show  fraud^  or  that  reasonable  and  ordinary  care  and  skill  have  not 
been  used,*'  The  contrary  rule  has  been  laid  down,  however,  that  the 
bnrden  of  ahoi^nng  compliance  with  tlie  law  and  taking  out  a  license, 
reats  with  a  physician  seeking  to  recover  compensation,®*  though 
under  this  rule  slight  evidence  of  the  right  to  practise  is  sufficient  as 
against  a  person  who  called  upon  the  physician  for  his  services*** 
And  a  physician  is  entitled  to  recover  compensation  for  his  services 
MB  such,  upon  evidence  that  he  is  a  practising  physician,  and  a  grad- 
uate of  an  incorporated  school  of  medicine ;  since  it  may  be  inferred 
therefrom  that  he  has  received  a  diploma  as  required  by  law.*^* 

482,  Competency  and  inffieienoy  of  evidence. — The  usual  rules  as  to 
eompetency,  admissibility,  and  sufficiency  of  evidence,  seem  to  apply 


.ti<m  tor  ineb  tardcee  sileging  a  ipectmJ 
ecmtr&ct,  for  the  pujpoee  of  disproving 
it.     Ibid. 

^Robtn4on  ▼.  Cainpb€Ht  47  Iowa,  625 ; 
Imgj^  t,  KM9uth  Couniif,  lOS  lowa^  16^ 
76  N,  W.  fl8&;  Jo  Daviest  Cowfii^  v. 
StapU^,  lOB  IlL  App.  639 1  Good  v, 
£4U^i^,  M  IlL  App.  563;  Diekeraon  r, 
Oordy,  5  Rob.  (L&J  489;  Lyford  ▼. 
JfurfiPi,  70  Minn.  243,  82  N.  W,  470; 
Cmiher  V.  Damerttl  I  Neb.)  00  N,  W. 
35;  MePher^on  r.  Cheadell,  24  Wend. 
li;  ThofnpMon  v,  Sa^fre,  I  Demo,  I76i 
€ram€  v,  McJ^w,  12  Rich.  L.  129;  (?r«- 
■MTtf  Y.  L«  CUre  BoiM  Vaitm,  2  Campb. 
144;  gimp§(m  v.  Ralfc,  4  TjTW.  326. 

And  after  proof  tnat  a  physidati  hsM 
li^«ft  r^^nilarl}^  lieertnedp  m  ftn  action  for 
cotnpi'n^Uan  for  his  serrioes  aa  mich, 
Uie  burden  reata  witn  the  defendant  to 
tkmw  that  the  license  haa  not  been  reg- 
31  totefed^  where  the  statute  requires  reg^ 
^Uttrf  to  entitle  the  phyiieian  to  n  recoT- 

Wm  N.  T.  Bitpp.  303. 

■  And  under  a  statutory  proTision  that 

■  in  audi  an  ai^jon  the  phjiiician  need  not 
prodnee  hii  Ijaense  or  author it^r  to  prac^ 

E,  unleM  he  was  notified  by  the  de- 
lant  that  iueh  proof  wnuld  be  re- 
redi  the  notice  ihould  he  to  produce 
Ijcenie  or  authority  upon  the  trial 


of  the  cause ;  and  a  notice  requiring  him 
to  show  cause  for  practising  medidne 
and  char ^ Tig  for  nervices,  and  that  au- 
thority for  so  doing  would  be  denmnded, 
i%  insufficient.  Jordan  v.  Breu?in,  10 
Aim.  238. 

**L^fotd  T.  Martiti,  70  Mtnn.  243,  82 
N.  W,  479, 

''Stytm  ▼.  Tjfl^,  84  Conn.  432,  30  AtL 
186i  Betlinffm-  v.  Vrmgue.  31  Barb.  534. 

"Coopi?r  V.  Oriffin,  13  Ind.  App.  212. 
40  N.  E,  710;  AdamA  ▼,  8iGwart,  5  Harr. 
(I>el)  144;  Cankeif  r.  Carpenter,  106 
Mich.  1,  e3  N.  W.  090;  Dow  v.  Halcif, 
30  N.  J.  L.  364 1  Norih  Vhieago  Street 
R.  Co,  r.  Cotton,  140  111,  486,  29  N.  E. 
809, 

This  rule  is  put  upon  the  ground  that 
the  education  and  experience  of  a  physi- 
ei&ii  are  peculiarly  within  bin  own 
knowledge,  in  Conke^  r.  Carpenter,  10b 
Mich,  U  63  N.  W,  090. 

'^Uhieago  S  A.  R.  €o.  ▼,  Smith,  El  HI. 
App.  202. 

As  between  third  parties,  the  fact  thnt 
a  phyfiician  has  for  a  long  tim«  b<^n 
practising  aa  such  it  tufficieiit  to  show 
prima  fade  that  he  is  lawfully  author- 
iz^d  to  do  so.  North  Chimga  Strtei  R. 
Oo.  V.  Cplto^,  140  11 L  486,  20  N.  E,  809. 

"^Rider  w.  Aihland  Voumig,  87  Wis, 
leO,  68  N.  W.  23fl. 
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to  actions  for  compenstttion  for  medical  services,^  In  the  absence  of 
statutory  regulation  as  to  the  right  to  practise,  the  qualificatioiis  of  i 
physician  are  sufficiently  shown  in  a  suit  for  services  by  proof  of  hia 
admission  to  practise  on  graduation  from  some  reputable  ooUcg^i,  cir 
on  a  proper  amouni  of  study,  skill,  and  experience.*  And  hooka  of 
original  entries  of  a  physician  are  admissible^  though  not  conclusive 
evidence  as  to  the  value  of  the  services  therein  charged^  and  the  nnni' 
ber  of  visits  made.*  But  in  order  to  authorize  a  verdict  in  his  faror 
upon  his  medical  account,  he  must  prove  by  persons  who  had  dealings 
with  him  that  he  was  in  the  habit  of  keeping  correct  books.*  And 
the  charges  must  he  specific^  and  not  loose  and  generaL*    And  a  tea- 


»Se€  Curry  v.  Shelbif,  90  Ala,  277,  7 
So,  922;  Sntfles  v.  FitsGeraid,  72  Conn, 
aOI.  44  Atl.  733;  Lacy  v.  KoMUth  Voun- 
iff,  lOa  Iowa,  le,  75  N.  W,  899-  Robin- 
ao«  V*  Campbell,  47  Iowa,  626  -,  WilHaffts 
V.  Oriffiih  Wheel  Co.  84  Minn,  27i>,  87 
N,  W.  773;  Abram  Bros,  T,  Erakower^ 
84  N.  Y,  Supp.  529;  Abrahama  v\  Kock, 
f^l^   N,   Y.  Supp.   14S. 

There  la  no  definite  standard  as  to  the 
quantity  of  teevtimony  required  to  ea- 
tiibliah  a  physiician'fi  claim  for  eervic^a. 
It  ia  a  question  which  the  jury  alone 
can  det^rmme;  and  an  instruction  that 
iTi  civil  cases  the  jury  in  bound  to  find 
according  to  the  preponderance  of  the 
teatimony  lays  down  the  law  too  broad* 
ly.     May*  V.   Wiiriam*,  27   Ala.  207, 

*€onkey  v,  Carpenier,  106  Mich,  1,  63 
K.  W.  990,  And  see  Trentham  v.  Wald- 
rop,  119  Ga.  162.  45  S.  E.  983, 

A  medical  license  is  competent  evi- 
dence in  an  action  brought  by  a  pbjsi- 
€*ian  to  recover  for  medical  services  ren- 
dered, without  proof  of  the  si^atures 
attached  to  it.  White  v.  Mastin,  33 
Ala.  147. 

But  a  diploma,  under  statutory  pTOvj- 
ilon  prohibiting  a  recovery  of  a  pljyai- 
elan's  account  for  tervicea  as  aucri  un- 
less he  bad  a  license  from  a  medical 
boards  afTorda  no  authority  to  practise 
medicine,  and  therefore  is  not  competent 
evidence  in  an  action  for  the  recovery  of 
a  physicirtn*a  account  for  services*  Hieh- 
ard^on  v.  Desman,  28  Ala.  679. 

^Langolf  V.  Pfromer,  2  Phila.  17; 
Eichai'dson  v,  Dormtm,  2S  Ala.  679; 
VoEbuTffh  V,  Thayer,  12  Johns,  461 ;  At- 
tcood  V.  Barney,  80  Hun,  l^  29  N,  Y. 
Supp.  810;  Foster  v.  Coleman,  1  E.  D. 
Smith,  85;  MoBride  v.  WaiU,  1  McCord. 
U  384;  Re  FuH<m,  178  Pa,  78,  3$  L.  R, 
A,   133,  36  Atl,  880, 

*€lark€  V,  Smith,  46  Barb,  30. 


And  a  physician's  boolr  of  original  »- 
tries  is  good  evidence  both  ma  to  meit 
cine  admin] Btered  and  aa  to  tJie  ptfiOB 
at  whose  instance  the  Bervieei  were  rb^ 
dered.  McBride  r.  WatiM,  1  McCord,  L 
334, 

The  account  books  of  a  physidjui  m^ 
not  evidence  in  hla  favor,  however,  m  i 
controversy  with  a  pathnt  us  to  th* 
time  of  hm  visits  lo  other  patients. 
Leighton  v.  Sargeni,  31  N.  H,  110^  •* 
Am,  Dec  328. 

*Bower  v,  8mith,  8  Qa.  74  j  fHektw  f. 
UaldfPcU,  86  Minn,  135,  00  N,  W.  W: 
Simmons  V,  M^inm^  S  Sin«de»  i  M,  SfT; 
Brntiy  ¥,  OfarJt.  44  Httn,  ISi;  KmfkiT, 
Cunningion^  G  Hu&f  1 00*  And  see  ili» 
HuUiday  v.  Butt,  40  Ala,  HS.  Btft » 
Clarke  V,  BmitK  46  Barb,  30. 

And  that  a  physician  ptmotiaed  ia  tfe 
family  of  a  person »  and  wmc  ii»a  mm- 
mg  and  return  in  g  from  hiti  houiif.  w 
gether  with  proof  that  the  itetns  eharp^ 
were  according  to  custon^ary  ralei,  i* 
not  iufficient  evidence  to  auatain  s  »»* 
diet  for  medical  wrvioe  rendc^  lad 
medicine  supplied.  Biwnmom*  v.  UtmK 
6  Smede9  k  M,  397:  Eamlip  ▼.  L^ffiil. 
0  Smedea  k  M,  326, 

*Bu§he9  V,  Hampto^^  2  T>«ail«if. 
Const,  745;  Eehmidt  T.  Q^m,  \  WSi 
Qomi.  418;  6'ofJtn#  v,  Qntvm.  II  U. 
Ann,  95. 

A  charfe  for  ^Hnedicin^"  ia  a  pfcv«- 
cian'a  book  of  origiijul  entriei  ii  m  dii 
tinct  and  certain  and  de6nite  a«  th**  U* 
demands,  though  medicine  ia  a  oooibiai' 
tion  of  several  drugs  in  larfdf  Mm* 
ent  proportions,  Btuggerg't  gtH^  i 
Pa.  Super.  Ct,  260;  BoMHi  t.  8p»i»^ 
11  N.  H.  107. 

It  is  not  cuatomary  or  itwe«uirj  fw 
phyaicians  to  make  a  definite  chirjpr  for 
pach  particulfflT  Item  of  frrtic*  r«' 
dered;   and  a  bill  of  partteulArs  \t  la 
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sotiable  doubt  or  disbelief  of  the  quslificatioBs  of  a  physician,  induced 
in  the  minds  of  the  jury  in  an  action  for  servieea  by  the  nature  of  the 
entri^  in  his  books,  will  justify  a  reduction    or    rejection  of  th© 

Kor  are  the  testimony  or  declarations  of  a  physician  in  an  action 
for  services  rendered  a  decedent  during  hia  lifetime  ineompetent  as 
relating  to  a  transaction  with,  or  statement  of,  a  deceased  person,* 
And  the  nature  of  a  patient's  trouble,  and  the  character  of  the  treat- 
ment given^  are  competent  on  the  question  of  the  value  of  the  services 
rendered.*  And  other  medical  men  may  give  their  opinions  based 
trn  knowledge  of  the  facts  as  to  the  value  of  a  physician's  services,*** 
And  where  the  action  is  on  a  quantum.  meruU,  and  there  is  no  conflict 
m  the  evidence  of  the  experts  as  to  the  reasonable  value  of  the  services 
of  a  physician,  the  jury  cannot  disregard  it  and  act  on  their  own 
judgment*^  But  courts  are  not  bound  by  the  opinions  of  medical 
witnesses  as  to  the  value  of  medical  services.'^  And  the  exclusion  of 
such  opinions  is  not  error,  where  those  referred  to  were  of  a  different 
character  from  those  sought  to  be  recovered  for.'*  The  general  chai^ 
acter  of  a  physician,  as  such,  however,  is  not  admissible  in  evidence  in 


actiofi  for  ftervice«  !s  not  insuffldent  be- 
«ay^  it  do«»  not  state  the  «xact  price 
Surfed  for  each  and  every  visit  or  serv- 
ice Van  Bibber  v.  Memt,  12  W.  N. 
€.  272. 

Wlirthpf  or  not  medical  accountsi  are 
loo  g^nera^l  to  enable  the  defendant  to 
tnreatlgati*  their  propriety  or  reai^on- 
ablenesv  is  a  quest) on  re* ting  liirgely  in 
Hie  diftCTetion  of  the  trial  court* 
Behmidt  v,  Quin,  1  Mill,  Con^t.  4  IS. 

^hangolf  v.  Pfromer,  2  FUUfL.  17. 

Likewise,  an  obje<;tion  to  the  book  of 
mgiatration  of  physic uins,  that  it  was 
set  oflieiaj,  mu^t  be  spcciHc;  an  objec- 
tMm  that  it  wan  incompetent,  immate- 
HmJ,  and  irrelevant,  is  lasufG  dent. 
Ac^*t^$  T.  Zupa,  54  App,  tNv.  33,  05  N. 

»T,  Supp^  aos. 
'Verhm  Y.  Leonhardf,  51  C.  0.  A.  636, 
114   Fe4.  10;    McDonald  v.   Harrh,   131 
Ala,  S5JI,  31  So.  54S, 

'KmdnU  v.  Grey,  2  Hilt.  300. 
•Jf<i<?J?t?i*l    V.    Maass^    04   A  pp.   Div, 
^JB.  72  H*  y.  Supp.   168;   Ward  v.  OfUo 
^^Kr  4  0.  B.  Co.  63  S.  C.  10,  30  S.  E. 

BfiUend 


t 


mga  v.  Wood^  24  lit  A  pp.  40 ;  Kwieffin' 
Mki  V.  NeumiaA  (Mich.)   100  N.  W.  391, 

But  a  nonmedical  wittio«!i  cannot  f^ive 
his  opinion  as  to  the  v«hie  of  m*?dical 
Rer vices  rendered ,  tbouijh  he  Imd  previ- 
ously heard  a  medieal  expt-rt  express  his 
opinion  on  that  subject.  Mock  v.  KeHy, 
3  Ala.  387. 

^Udd  V,  Witi9,  116  Wis.  35,  92  N.  W. 
365;  Mchnight  v.  Detroit  d  M\  B.  Go. 
10  Det  L.  N.  777,  97  N.  W.  772  j  WootJ 
V.  Barker,  49  Mich.  ajKS,  IS  N.  W.  597. 

There  is  no  pr<?Humption  of  law  con- 
cerning the  valne  of  a  surgeon *a  services, 
and  none  that  a  jniy  can  aBcertain  it 
without  testimony  of  some  kind  from 
persons  knowing  something  about  such 
value.  Wood  v.  Barker,  49  liich.  205, 
13  N.  W.  597, 

"/f^  Smith,  18  MiBc.  139,  41  N,  Y, 
Supp.    1093. 

"^I'rcnor  v,  Ceniral  P.  B.  Ce.  SO  Cal, 
222. 

And  the  reason nh linens  of  the  chfirj^ 

of  ft  physician  cannot  be  establish t^i  !>y 

proof  of  what  the  saioe  pliTBician  hji'd 

And  tee  Mock  v,  Kelly,  3  Ala.  387.  chaiij^fHl   another  person    in     a  similar 


And  the  evidence  of  a  physician,  who 
litlended  n  person   sufTering  a  personal 


ca«c.     Volhns  v.  Fowlvr,  4  Ala.  647. 
And  eviflenoe  of  a  suTgeon,  employed 


jnjiiiyp  fls  to  the  value  of  his  scTvicea^  by  a  railroad  company  to  attend  to  per 
£■  eonipelent  and  admi^flible  in  an  ae-  sona  injarfH]  in  an  accident,  as  t«  what 
Itofi  for  dttna^ea  for  the  in/ury,     Chi-    he  rer'^ived  for  his  serrices^  ii  iDadmu- 
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such  an  action,^*  and  that  others  W6i«  tiieatod  at  the  @ame  time  aad 
plaoG  is  immaterial  on  the  quaatian  of  tiia  value  of  a  phy^iciau'fl 


vicea. 


lA 


tib1«  OQ  tli«  question  of  the  Tm»onM^   wmtbl«9B,  &iid 
nesa  of  the  chaLrg>ea  of  another  eurgeon 
similGirly   employed.     McKnighi  r,   De- 
troit d  M,  M.  Co.  10  Det  L,  N.  777,  97 
N.  W,  772. 

»Vc^ricw    V.     Jffarri*,     10     N.    C.    (3 


1 


no  «fltc«cy  i» 
producing^  the  Midla  for  wliiea  it  wu 
used,  is  competent  in  an  action  b;  a 
phjfaidatt  for  services;  and  in  order  to 
show  tbbj  evidence  of  tl«  mg¥i«lMli 
and  n&ttire  is  com^tent^  and  ifc  i^oC  rs- 
Hawks)  105;  Prj^No  t.  L«toi«,  II  Ho*  dered  incompeU^nt  bf  a  elaim  ap«B  tie 
App.  0OD,  pnxt  of  a  physician  of  property  in  ibe 

And  ill  repute    is    not   competent  u»  secret  of  his  remedy,     Joau*  t.  Jliu^,  I$1 
tending   to   show   that  no   contract   for   Ala.  285,  1  So.  581 .  * 

medical  services  wa^  made.     Pri^tto  v.       ^Av?i«dri«i;«  r.  N^wtnom  (Mi«L} 
Leiow,  11  Mo.  App.  UOO,  N,  W-  3©!. 

But    that    the    medicine    used    waa 
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la  pri»<>nB  and  JAUt> 
4SM*  Tor  the  in<tig^Tit  poOT. 
4i9.  Miioicj|»i.I  employment  tn  cut  of  epidemic. 
490.  In  coroner**  inquests  and    p<wt'morteiD   exaniii!a.tioni. 
4S^.  In  reporting  dang«rouji  dieeiLBes  and  conditjona. 
49A.  In  eSAtnining  and  eertifying  aa  to  mentoJ  or  ph|'iicft]  eondjtlait. 

48S*  In  priaoM  and  jaili.— It  is  the  unireraal  practice  of  the  ftate 

I  governments  in  the  exercise  of  their  police  power  to  flupplj  proper 
medieal  attendance  to  persons  confii^ed  in  prisons ;  and  it  is  the  dutj 
of  the  hoard  of  commissioners,  or  other  legislative  bodj  of  a  county, 
to  famish  all  needful  medical  aid  and  attendance  to  persons  confined 
in  the  jails  of  the  oonn^.*  And  a  physician  may  he  employed  either 
hy  the  gingle  visit  from  time  to  time  or  by  the  year,*    And  the  county 

•  ia  liable  to  a  physician  thus  employed  for  proper  compensation  for 
aervicea  rendered  under  the  contract  of  employment* 

WC  For  the  indigent  poor, — It  is  the  duty  of  the  hoard  of  commis- 
gioners,  or  other  legislative  body  of  a  county,  to  furnish  all  needful 
medical  attendance  to  such  poor  persons  as  are  a  county  charge,*  And 
anthority  upon  the  part  of  a  muuieipality  to  provide  for  the  indigent 
authorizes  its  council  to  elect  or  appoint  a  physician  to  render  such 
medical  services.^     Medical  attendance  under  an  appointment  of  a 


I 


*Rid0t   r.    A*hUmd   0i>ufily,  87  Wi».  'Tii^Jb^r  t.  Virginia,  4  Ner,  BO. 

100,  SS  N.  W.  230.  A    municipal    corporation   iuthoHiied 

*fh4d.  to    ele<rt    a    city  phyaician*  esUblUli  a 

*ibid.  dty  Inflrmsry,  provide  for  the  indigent, 

And  where  a  phy»ldan  of  a  peniten-  and   make  alt   necessary  oontractji  and 

timrj  mn  only  be  removed  by  inspectora,  agreement*  for  the  benefit  of  the  iEity, 

and  the  teas«e  of  the  penitt^ntiary  was  haa  power  to  contract  for  the  care  and 

rehired  to  pay  the  phy^ictan  a  Htlpa-  maintenance  of  the  indigent  sick  at  a 

ImmI  amount  at  ftated  tlmea,  he  can-  private   honpital,   where   it  has  no  in* 

«ol  avoid  hii  liabUity  by  refusing  to  ad-  flrmary.     Ibid. 

mdt  him  to  the  hospital  of  the  pen i ten-  And  under  itatutory  provition  author- 

tjary;  and  the  physician  haa  a  right  to  izing  tomieihip  truateefl  to  provide  m<MJi* 

rMtfVtr   notwithntJiJiding   the   fact   that  cal   relief  for  poor  person h  in  their   rc- 

tlb*  IcMCt  had  prevented  him  from  dj8-  Rpectire  townahipi,  to  be  paid  for  by  nr- 

tliarfijif    hia    oMdal    duties,     Jonet  v.  der   of  the  board  of  nuperviiiorH,   «urU 

Grahawt^  21  Ala.  564.  trustees  have  authority  to  provide   re* 

*Rid0r    V.    Athtand    Gounig,  $1  Wis.  lief  for  poor  persons  who»  in  their  judg- 

190,  m  N.  W.  ZZfL  ment,  ahould  not  be  sent  to  the  poor- 
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phjaician  lo  render  services  to  the  indigent  poor  of  a  ooimty  includes 
cases  of  surgery^  as  well  as  of  the  admimstratioB  of  mediciae,*  And 
a  physician  rendering  surgical  services  to  paupers,  under  official  ap- 
poiiitnient,  is  authorized  to  employ  assistants  in  a  case  in  which 
assistance  is  necessary,  and  to  recover  compensation  for  the  serviaes 
of  such  assistants^  And  where  a  city  oouBcil  has  power  to  elect  t 
physician,  and  his  dutiea  are  not  prescribed  in  the  act  giving  the 
power,  tJbe  council  has  the  power  to  declare  what  they  shall  he,*  The 
county  or  municipality  contracting  for  such  services  under  due 
authority,  through  its  properly  constituted  officers,  is  bound  therehj, 
and  may  be  held  liable  therefor  whether  the  contract  was  ejcpre^  or 
implied;*  and  a  recovery  may  be  had  on  a  quantum  meruit  if  the 
amount  of  the  physician's  compensation  was  not  fixed.*  ^  And  where 
the  statute  makes  medical  services  rendered  to  an  indig^t  person  s 
public  charge  on  the  county ^  but  does  not  prescribe  a  remedy  for  the 
enforcement  of  the  right  thereby  created,  the  physician  may  proceed 
for  recovery  of  compensation  for  his  services  eitlier  by  action  at  Uw 
or  by  mandamus,*^     In  engaging  medical  services  previous  sta^ilosy 


boiiae;  Euid  tne  board  of  aupervisOTe  hma 

no  ftuttioTitj,  in  the  absence  of  statutory 
providon,  arbitrarily  to  limit  the 
amount  to  be  paid,  but  niust  allow  tbe 
reasonable  value  of  the  servicea  ren^ 
dered.  Hunter  v.  Jasper  County ^  40 
Iowa,  668.  And  sec  Man9fiGld  v,  Suo 
County,  60  Iowa,  11,  14  N,  W,  73, 

*Wetherell  v.  Marion  County,  28 
Iowa,  22;  Clinton  County  w.  Ramsey ^ 
20  UK  App.  577. 

But  power  on  tbe  part  of  a  municipal 
corporation  to  make  all  net^Bmry  provi- 
aion  tor  the  maintenance  of  the  indi- 
gent and  for  medical  attendance  upon 
them  does  not  authorize  the  furnishing 
of  medical  attendance  for  the  police  or 
other  city  ofTiceri  who  are  not  indigent 
Tueher  v.  Virginia,  4  Nev.  20. 

Vfly  County  v.  Brewing  ton,  74  Ind*  7» 

'Tticker  V.  Vir^ims,  4  Nev.  2D. 

Municipal  authority  to  employ  phyai< 
cian«  for  the  indigent  poor,  lioweT^rj  in 
to  be  strictly  construed.     Ibid. 

*Ihid. 

And  a  certificate  of  a  board  of  heatth 
attached  to  a  phyaiotan'i  statement  of 
account  presented  to  the  board  of  su- 
perviaorst  atating  that  be  was  employed 
by  the  board  to  perform  the  Herri  ecu 
stated,  and  that  the  bill  is  correct  and 
in  accord  with  the  contract  made  with 
bimt  is  properly  attached  to  hU  hill  and 
preaented   to   the   board;    and   when    so 


attached,  it  becomes  a  part  of  his  elsin, 
and  as  such  is  admissible  in  evidenoe  iM 
an  action  to  recover  from  the  count j,  si 
for  services  rendered  to  ft  pauper.  'L$tf 
V.  Somuih  County,  103  Iowa,  le,  7S  H. 
W.  089. 

And  the  directors  of  the  poor  of  * 
county  who  have  become  responsible  fof 
the  maintenance  and  relief  of  all  penws* 
char^able  upon  the  county  are  liahk  l» 
physicians  who  rendered  surgi^l  i« 
m&dical  aid  in  cases  of  emerfefii^  to 
persons  who  at  the  time  or  sbortlj  sfter 
became  chargeable  upon  the  county,  *1 
though  such  directors  liad  emttwM 
with  other  physicians  for  such  serriat 
Westmoretand  County  v,  Donnelly  |Ps.) 
6  Cent,  Rep.  269,  7  AtT.  204, 

But  a  phyBician  who  renderfd  mrt^ 
ices  to  a  poor  person  at  the  iAstaner  of 
the  county  commissioner  csuinot 
therefor  from  the  count j  In  th« 
of  an  appropriation,  under  a  •Utatr 
providinj^  that  no  eourt  of  any  oMaty 
shall  have  power  to  bind  tbt  oottaty  b| 
judg:mcnt  to  any  extent  beyond  tbc  sp- 
propriatjon  for  the  purpcwe  lor  »Wtt 
the  obligation  is  incurred.  fiM  ?•  K- 
Joseph  County^  31  Ind.  Ann.  48S,  m  !f. 
E.  31S. 

^Tucker  ¥.  ViryiniiL,  4  Ne?.  20. 

^Kiutauffa  County  if.  Dun^,  31  Als. 
703. 

And  a  complaint  by  «  pbysieiaa  far 


I 


I 
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authority  muat  be  strictly  complied  ■with.^^  And  where  an  overseer 
of  the  poor  makes  contracts  for  medical  semcea  without  sufficient 
authority  to  legally  bind  the  townahipj  he  is  personally  responsible, 
^though  the  contract  may  be  in  the  name  of  the  tov\Tiship,  and  credit 
was  given  to  it*" 

495.  Mimicipal  employment  in  caae  of  epidemic, — The  powder  is  in- 
bereDt  in  a  municipality,  though  in  the  absence  of  statutory  provision, 
to  employ  a  physician  in  a  time  of  epidemic  or  pest;^*  and  a  town 
board  cannot  delegate  such  power  to  a  committee.^ *     And  persons 


service*  render^  to  an  Indigent  tick 
pei-^OD,  in  an  action  B^inst  m  countj 
under  a  utatiite  making  auch  aervieoa  a 
eountj  cKarg«,  is  Butlicieiitt  where  he 
claims  a  specified  sum  due  for  medicine 
furnished  and  medical  service*  rendered 
to  a  named  prrswm  at  a  desigrjated  time, 
and  that  such  per  son  waa  a  resident  of 
tht  county^  and  was  sick  in  the  county 
n.t  thf  time  the  services  were  rendered, 
and  wan  in  such  a  destitute  condition 
ft»  to  require  public  charit]^  and  prompt 
attention,     [bid. 

And  declarations  of  &  phyiician  on 
leaving  home  and  taking  medicines  with 
tdm  MB  to  the  place  to  which  he  was 
going  and  the  purpose  of  his  visit  are 
adAiiAsihle  evidence  in  such  an  action  a« 
M  prt  of  the  r«*  gcatm*    !bid. 

"Ste  OiiA  y.  St.  Joseph  Countif,  31 
Ind.  App.  485,  6B  N.  E,  318;  Mansfield 
r.  Snc  County,  60  Iowa,  U,  14  N.  W. 
T3 :  T^her  v.  State  Bonpittil  for  /fui<itt#, 
127  Fed.  174, 

And  when  the  board  of  supervisors  of 
m  county  in  which  there  is  no  poorhouse 
employs  a  convpnient  and  competent 
phr-^jrjnn  to  furnisli  such  medicines  and 
iTipdi<*al  aid  &j  may  be  required  by  poor 
per»on!t|  the  trustees  of  a  township  in 
ibat  county,  though  they  have  tlic  care 
and  ovi?i*tgrit  of  such  persons  in  their 
t^wnshlpv  may  not  disregard  such  em- 
pldryment  by  the  board  of  supervisors, 
and  rmploy  other  physicians  to  furnish 
ie«dtftnes  and  medical  aid  to  poor  per- 
•ona  in  their  townships,  and  bind  the 
county  for  the  payment  thereof,  where 
llie  ponnty  physician  is  ready  and  able 
to  furnish  such  medicines  and  medical 
aid.  Mansfield  v,  Sac  County,  5P  Iowa* 
694,  13  n.  W,  762,  Amrmed  in  60  Iowa, 
11,  H  N.  W.  73;  Ga  tnhtf  V.  Jone»  Coun- 
ty, Sn  Iowa,  160.  14  N.  W.  236. 

«iJflK  V,  Cook,  22  N,  J.  L.  343. 

^Vionet  V.  First  Mumi^palitif,  4  La. 
Ann.  42;  Ltti^y  r.  Koimuth  Countt^^  106 
lewm,  16,  1$  N.  W.  6^;  Mimm^man  v. 


Oh^hQU^am  County  (Mich.)  10  DeL  L. 
N.  256,  95  N,  W.  535;  Congdon  T. 
Nashua,  72  N,  H.  468,  57  AtL  686,  And 
sec  Thomas  v.  MfiMon,  39  W,  Va,  526, 
26  L,  It  A.  727,  20  S.  E,  580;  Keefe  T. 
Union,  76  Conn.  160,  5G  Atl.  571 ;  Board 
of  Health  V.  RenvilU  County,  89  Minn. 
405,  fl5  N.  W.  221. 

And  a  mere  oral  employment  of  a  city 
phjsician  at  extra  compensation  to  at- 
tend smallpox  patients  is  valid  in  the 
absence  of  any  contrary  requirement  of 
statute  or  ordinance;  and  sueh  an  em- 
ployment is  established  by  showing  his 
request  therefor  to  the  common  council 
in  session,  and  a  Teply  by  one  member 
that  he  should  go  on,  and  that  they 
would  do  what  was  right  Belma  r. 
MuUen,  46  Ala.  41 L 

** Young  v,  Blaekhawk  County,  66 
Iowa,  400,  23  N.  W.  923.  And  see 
Frchle  V.  Bangor,  64  Me.  116. 

And  the  act  of  the  council  of  a  city 
of  providing  another  ofTicet  to  supply 
the  necessary  medical  attendanee  upon 
paupers,  and  other  patients  affiieted 
with  contagious  diaeases,  shows  that  the 
furnishing  of  such  attendance  was  not 
intended  to  be  committed  to  the  health 
ofTieers  of  the  town  in  which  the  city  is 
situated,  where  there  ia  nothing  to  show 
that  the  health  oilicers  have  been  au- 
thorized to  furnish  such  attendance  at 
the  expense  of  the  city,  Congdon  ▼, 
Nashua,  72  N.  H.  403,  57  Atl,  686, 

But  a  stnttitc  authori/ing  county  com- 
missioners to  take  measures  to  prevent 
the  spread  of  !^riiu11po^,  and  to  employ 
the  AfisiHtHnce  of  physicians,  is  a  re- 
medial tLci,  to  be  liberally  oonsti-uad: 
and  where  one  of  the  commissioners  in 
^ood  faith  employs  a  physician  without 
previous  authority,  who  renders  §erv* 
ice»  and  incurs  expenses  reasonably 
necessary  to  prevent  the  spread  of  con- 
tA|rjon,  the  hoiird  may  suhsiiit|uenlly  rati' 
fy  Ruch  employment,  and  make  the  ex- 
penses BO  incurred,  when  just  and  rea- 
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affected  with  contagious  dbeases  are  patients  under  the  care  of  the 
city  authorities,  upon  whom  a  city  physician  iB  bound  to  attend  when 
they  are  confined  for  the  protection  of  the  public.^*  And  the  employ- 
ment  of  a  physician,  under  authority,  to  provide  for  the  wants  of 
persons  suffering  from  an  epidemic,  when  necessary  for  the  safe^ 
of  the  public,  makes  the  township  liable  for  his  compenaatioiL'^ 
Where,  however,  the  statute  provides  only  for  necessary  medical 
attendance  and  services  rendered  during  the  prevalence  of  epidemic 
diaeaaes,  services  and  medicine  rendered  and  furnished  to  indigent 
persons,  and  services  and  general  supervision  reasonably  necessary 
to  quarantine  and  keep  contagious  diseases  under  control  and  prevent 
their  spread,  are  all  that  can  be  recovered  for  against  the  municipal* 
ity  ;i*  no  recovery  can  be  had  for  services  rendered  to  persons  who  are 
able  to  pay  for  them,**  though  the  rule  might  be  different  in  case  of  a 
temporary  condition  of  pauperism  while  in  the  pesthouse,***  And 
the  financial  ability  of  persons  vaccinated  does  not  prevent  a  person 

•oiiable,  a  vaTfd  coutity  charge.  Schmidt  cftnnot  be  first  takea  on  appcsL     Lacy 

▼,  m&irn*  County,  34  Minm  112,  U  N,  v.  Mossiith  County,  106  Iowa,  Ifi,  75  N. 

W,  358.  W.   689. 

^Vongffon  r.  Nashu&j  72  N.  H.  408,        And  the  burden  of  proof  resU  with 

57  AtL  6SG*  pbjsiciaiiB   appointed   aa   he^-lth   officers 

ATid  the  fact  that  the  duty  le  to  be  of  cities,  towns,  and  counties,  seeking  to 

performed    under   the  general  direction  recover  compensation   from  ftwch  cities^ 

of  the  overseer  of  the  poor  does  not  limit  towns,   and    counties    for    aervices  ren- 

the  city  physician's  duty  as  such,  and  dered  to  individualSf  to  cstabliflh  the  in- 

he  is  only  entitled  to  payment  for  his  ability  of  such  persons  to  pay*    Laurtt 

lervicea  as  such  physician.    Ibid,  County  Court  y.  Pvnnin^ton  {Kj.)  80S. 

^^Witkinson   v.   Long  Rapids  Tu^.   74  W,  820, 
Mich.  fl3,  41  N.  W.  861.  And   evidence   that    the    father   of   * 

A  physician  contracting  with  a  duly  patient  had  no  property  out  of  which  ii 

autboriKed  board    of    heaith    to  render  physician's   bill   could   be   collected,   of- 

services  at  a  specified  compenrntioo  to  fered    in    an    action    by  the  physician 

indigent    peTsona    aflTected    with    conta-  against    the    county    for   services   to  a 

giouB  diseases  has  a  vested  right  in  »uch  pauper  for  the  purpose  of  showing  the 

compensation,  though  a  statute  author-  inability   of   the   father  to   pay,   b  not 

iKing  boards  of  supervisors  to  pass  upon  subject  to  objcption  that  it  is  hearftsy 

the  reasotiableness  of  claims  took  effect  and   not    the    best    evidence,     ha^  v. 

before  his  claim  was  allowed.     Kftpp  v,  Kmsuth  County,  lOd  Iowa,  16^  Tfl  N.  W. 

Washtenaw  County  {Mich,)    100  N.  W.  680. 
603.  "Jfc/flttre  V.  Pembroke,  53  N.  H.  463; 

^Laurel  Count *i  Povrf  v.    Pf^trti^ftfnti  Wilkimion  T,  Allyanyt  28  N.  H.  9, 
(KyO  80  S.  W.  820 1  Hudffina  v.  Uariw       But  the  act  of  a  health  officer  who  at- 

County,  24  Ky.  L.  Rep,  lM8i>,  7^  ^,  ii..  tended  a  family  ill  with  a  aontagioiu 

73  K  disease,   in   makin^ir    out    m    btll   to  tlii' 

*■/&»(!.;  MoTniire  v,  P^mhroke,  S3  N.  town  for  such  attendance^  and  prefeiit 

H,  462;   WUkinjffin  V.  Albany,  28  N.  H.  ing  the  bil!. which  was  acted  upon  hy  tb* 

9,     And  fee  Gi^ll  v.  Appanoose  County^  to^-n   auditors,   and   of   voluntarily   le 

68  Iowa,  20,  25  N.  W,  90S.  eepting  and    receiving    the    amount  al^ 

A  complaint  in  an  action  by  a  phym-  IowchI,  extinpruishes    his    claim    agaimt 

cian  Apjninrtt  a  county  for  compcnHatlon  thf*  person  whose  family  was  III  ©f  tb« 

for  t noting  a  pauper,  not  alleging  the  contagious   di^cn^e.     Wood   v.    Mmmotif 

inability  of  the  rehitives  of  trie  piuipcr  70  Hun,  40a,  24  N.  Y.  Supp,  ^87. 
to  pay,  is  demurrable;  but  the  object  ion 
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I  employed  by  the  town  from  recovering  of  the  town  for  va(M?inatiiig 
them,  where  the  appointment  was  made  under  authority  to  vaccinate 
all  persons  at  public  expense***  And  a  city  council  may  give  or 
agree  to  give  additional  compenaation  for  ser\'ices  more  onerous  than 
anticipated.^'  So,  authority  to  provide  pesthonses,  and  take  the  most 
prudent  measures  in  case  of  smallpox,  extends  to  the  incurring  of 
expense  in  vaccinating  inhabitants  when  they  are  exposed  to  the 
di^ase  by  reason  of  proximity,'*  And  a  city  physician  is  justified, 
under  a  requirement  of  all  possible  care  to  prevent  the  spread  of  con- 
tagions diseases^  in  advising  and  requiring  the  removal  of  paper  from 

■  the  walls  of  rooms  in  which  smallpox  patients  have  been  kept,  though 
physicians  may  differ  aa  to  its  necessity*'*  A  statute  prohibiting  a 
member  of  a  municipal  board  or  other  public  body  from  being  inter- 
ested in  any  contract  authorized  to  be  made  or  entered  into  by  the 
board  does  not  prevent  a  physician  who  is  a  member  of  the  board  of 
health  from  being  employed  to  render  prefessional  services  to  puticnts 
IB  qnaran^ne,  where  the  law  requires  that  one  member  of  the  board 
of  health  shall  he  a  practising  physician  and  surgeon;  the  very  pur- 
pose of  the  law  being  to  provide  the  board  with  a  person  competent 
to  treat  diseases  of  a  contagious  character***  And  the  fact  that  a 
physician  rendering  services  to  a  patient  for  which  the  county  was 
liable  was  a  member  of  the  board  and  participated  in  the  allowance 
of  his  claim  against  the  county  does  not  invalidate  the  allowance.'* 


I 


^WilkinsoH   T.   Albany,   28   N.   H,   1*; 
McTfifire  r.  Pembn^ke,  53  N,  H.  462. 


"HTcnffdon  v.  NMhua,  72  N.  H.  408,  57   67  Atl.  C8B* 


the  ortlce,  hft  mgreed  to  perform  ita  du- 
ties.   Omifidim  F,  Naishua^  72  N.  H*  468, 


And  an  ordinanoe  of  a  oity  entitUng 
eitv  phyHkian  wliote  salary  i»  to  be 


Hts^en  r.  Strong,  2  Vt.  427* 
^Smveu  r,  Frtble,  M  Me.  120, 
A  phy^Icmn  who  makca  a  aujen^^atton 


deter niiupd  by  the  city  eoundl*  in  eases  to  ft  sinallpox   inspector  insproting  hja 

oi  inleetioua  difteft«es»  to  such  jvdditional  pntient,  with  referentN;  to  such  patient, 

^OBopeimtion   as   the  city   council    may  by  way  of  enlightenirje  thf  juti^ment  of 

4mm   jiwt,   does   not   apply   almply  to  the  inspector,  which  does  not  iimonnt  to 

arrvSoQK  rendered  to  pauper**  but  applie*  an   attempt   to   pervert  aueh   judgment, 

#e  M  to  require  the  compensation  to  Ui  or  an  appeal  to  him  not  to  act  upon  his 

fi%M  by  the  city  council  for  attendance  own  observation   and  inferenota*  in  not 

upon  all  caaea  of  auch  diseaseB  for  the  liable   to  tbe  patient  because   the  »ug- 

city*     FrebU  v*  Bangor,  64  Me,  115*  gestion  was  a  mistaken  one;  aince  in  so 

Bnt  a  board  of  health  whoae  powers  doing  he  was  p«rform]og  a  public  fune* 

mrc  *«inf erred   upon   it  by  general   law,  tion  rather  than  one  constituting  a  part 


tbough  It  may  have  power  to  contract 
in  b«half  of  a  city  within  its  jurisdic- 
llcm  for  medical  attendance  upon  per- 
Bona  in  quarantine  in  ease  the  city 
pli^eiaii  ia  unable,  unwilling*  or  in- 
90mp^lmt  to  furnish  such  atu^n dance  aa 


ta   required,   haa   no  authority   to   rais%   409, 


ol  his  duty  to  his  patient.  Brown  v* 
Purdy,  22  Jones  4  S,  100* 

^ Board  of  Health  v.  RenvilU  Countg, 
m  Minn.  402,  flS  N,  W.  ^21. 

^edar  Creek  Tix>p.  v.  Wexford  Uoun- 
iy  (Mich*)   10  Dct*  L,  N.  098,  97  N.  \V* 


the  salary  of  tbe  city  physician,  or  bind 
the  city  to  pay  him  more  for  hi©  services 


But  a  physidan  who  is  a  memlier  of 

a  bonrd  of  henlth  should  not  be  pfiniit 


than  tlie  aum  for  which,  by  aeeepting   ted  to  recover  for  services  in  raceina ling 
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496.  In  coroners*  inquests  and  post-mortem  examinations. — Tbe  cor- 
oner is  a  public  agent,  andj  as  such,  baB  autbority  to  employ  a  physi- 
cian at  an  inquest  to  make  an  examination  of  the  body  of  the  deceased 
person  in  queationj  al  tbe  public  cbargej  a^^  an  ancillary  service  neces- 
sary to  the  proper  execution  of  bis  office.^^*"  And  a  statute  making  it 
tbe  duty  of  a  coroner  to  us©  aU  proper  means  to  ascertain  the  truth 
concerning  the  death  of  persons  over  whose  bodies  he  is  required  to 
bold  an  inquest  authorizes  Mm  to  employ  a  physician  to  make  in 
autopsy  and  ascertain  the  cause  of  the  death,  since  that  is  the  only 
proper  means  by  which  tlie  truth  can  be  ascertained,^^  And  it  U  the 
duty  of  a  physician  so  summoned  to  obey  tie  summom,**  it  bein^^ 
sufficient  to  warrant  bis  action  in  the  premises  that  the  proper  officer 
of  the  county  required  his  services :  it  is  not  his  business  to  institute 
an  investigation  to  determine  whether  or  not  &n  inquest  should  he 
made.'**  And  where  some  other  officer  or  officers  are  authorized  to 
perform  the  duties  of  coroner  in  his  absence,  the  officer  or  offieers  thtts 
authorized  have  the  same  power  ae  the  coroner  to  employ  and  mqum 
the  attendance  of  a  physician  at  a  post-mortem  examinaUon-**    And 


school  pupil  a,  under  eniplojTO(mt  by  the 
board,  on  the  ground  of  pubtic  policy. 
FL  Wayne  v.  R4>a€nihah  75  Ind.  150,  39 
Am.  Rep.  127* 

'^AUegheftif  County  v.  Wait,  3  Pa.  St. 
462;  Northampton  Count ff  v,  fnnes,  26 
Pft.  156 J  Pwefefo  Countt^  v.  Xtar^hiill,  U 
Colo.  84.  16  Pnn.  837;  Gasion^  v.  Marion 
Countji,  3  Ind.  407;  Dmrbom  Ooaniif  r, 
Bond.'^S  Ind.  102;  Van  Hoeirenbtr^h  v. 
Hashrouck,  -IS  Barb.  197. 

And  a  atatiite  providing-  that  each 
eofoner  of  a  city  abalJt  on  asaUTning  of- 
fice^  appoint  a  qualified  phyBicmn  who 
flhall  be  a  ro.siilpnt  of  the  city,  athI  sUall 
be  known  as  the  coroner's  physician ; 
and  that  nny  vacancy  in  the  ofHce  of 
coroner's  physician  thai!  be  filled  by  the 
board  of  coroners;  and  that  the  board 
of  coroners,  for  (^U9««  may  remove  the 
phyiilcian  appointed  by  them* — limits 
the  rijjht  of  removal  to  casea  where 
cause  in  shown,  and,  by  necessary  impli- 
cation, the  tenure  of  the  coroner's  phyai- 
cian  continnes  during  the  term  of  the 
appointing:  power*  subject  to  earlier  re- 
movnl  for  cjiiise.  People  ex  rel.  Wil- 
H(jma  V.  Zucca,  36  Misc.  260,  73  N.  Y, 
Sunn.  311. 

*•/?!»  Frantia  Pounty  v.  Cummings,  55 
Ark.  419.  18  S.  W.  An\  \  JamtnQn.  v. 
Burlholommc  County.  6+  Ind.  524, 

A  post-mortem  exnniination  eonsista 
of  an  ejcamtnation  of  a  body  after  deaths 


and  doefi  not  necessarily  fmpN  sn  ^^} 
topiTf,  which  is  th*  ft^Mjofnatioa  of  a 
d^  body  by  dissection  to  MoirUin  tlit 
cause  of  death.  Wehle  v.  Vmied  et9ia 
Iful.  Acin.  A«io,  11  Misc.  U,  31  N,  Y, 
8upp.  065, 

'Ptwblo  Counijf  T.  MitTMhoU,  U  D>1» 
84,  16  Pac.  83L 

\Vhere  a  coroner  Is  not  rtquirad  ^ 
keep  a  complete  record  of  his  profli«4 
iniFs,  the  fact  that  in  th«  4ltTlLnrf*  ol 
hh  official  duty  he  enrrploy«d  m  pl^iSctai 
to  niake  a  post-morteni  exAJRiM&co  ^ 
the  body  of  a  person  found  dead  tmj  It 
proved  by  parol  testimony  of  anj  wit 
ness  who  has  knowledge  of  the  fiA 
Jay  County  v.  GiSlum,  9f  Ind,  fill, 

^  N  or  i  ham  lit  on  County  v.  Inmm,  SB 
Pa.  158 1  PicUtt  r.  Erie  Cmmt^,  !•  W 
N,  C,  60 1  Puebio  Conntif  v.  MmrmimU,  U 
Colo.  84,  16  Pac.  837, 

The  right  of  a  phyaiejan  cmlM  op«i 
by  a  coroner  to  nMke  «  posi'mortem  ti 
amination  to  net  and  rewive  cootp^sai^ 
tion  therefor  U  not  dependent  ujwia  the 
technical  question  of  tn^  lefml  rigbt  of 
the  coroner,  or  of  nn  aldermma  or  jw- 
tiee  acting  u  eor^ier,  to  hold  tht  li 
queftt,  Piekeii  ▼.  Brig  Cou»tw,  19  W 
N,  C.  60, 

^Duboi*  Count jf  ▼.  Warlv,  llf  ta^^ 
268.  13  N;  E.  8T4;  Pickeii  V,  Brie  €mm 
ty,  19  W,  K,  C.  60. 

A  piiyaiciftii  Attendlfig  a  poit  martm 
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where  the  coroner  has  power  to  employ  proper  physicians  and  eur- 
geoBB^  the  oounty  oommiasionere,  or  other  legislative  body  of  the 
county,  cannot  control  his  choice  by  the  employment  of  another 
physician,  or  the  appointment  of  a  medical  adviser  to  the  coroner,^* 
The  employment  of  a  physician  to  make  a  post-mortem  examination 
at  an  inqiiestj  being  within  the  authority  of  a  coroner,  his  contract 
therefor  will  bind  his  oounty  to  the  payment  of  a  reaaonable  compen- 
sation for  services  rendered.** 

A  county  ia  responsible  for  what  the  services  of  a  physician  ren- 
dered at  the  instance  of  a  coroner  in  making  a  post-mortem  examina- 
tion at  an  inquest  are  reasonably  worth  as  a  cost  of  administration  of 
the  criminal  laws;**  though  under  some  of  the  statutes  the  amount  of 
►mpensation  is  to  be  determined  by  the  coxmty  board  like  other  claims 
ainst  the  county,  the  coroner  not  being  authori2ed  to  bind  the 


ex&miTifttion  on  summoni  of  m  justice  ol 
the  peflc«  is  entitled  to  eoin  {>ea9ation  on 
the  oertificttte  of  the  jyatice,  under  stut- 
utory  provision  that,  when  a  physician 
f»  required  to  attend  an  inquest  held  by 
m  coroner,  the  coroner  ah&U  certify  such 
services  to  the  iKiard  of  county  commis- 
sioners,  u-ho  aha II  ord^r  piiyment  there- 
for; ftnd  that,  when  the  coroner  slmU 
be  absent  or  unable  to  attend,  any  jus- 
tiee  of  ihe  peace  of  the  proper  county 
may  hold  an  intjuest.  Stevens  v,  Bar- 
rtJon  County f  46  Ind,  541* 

^Dearborn  County  v.  Btmdt  8ft  Ind- 
102-  Alkghenif  County  v.  8hatv,  34  P&. 
SOi. 

^Northampton  Couniy  r.  InneSj  26 
I^  150;  Pickeit  v.  Erie  County,  19  W, 
K.  C  «0;  Clark  Covnty  v.  Kentan,  60 
Ark,  508^  30  S,  W.  1046;  Jameson  t, 
B&fihoi^mew  Cmniy,  64  Ind.  624;  Du^ 
boi«  Cimnry  v.  Wertx,  112  Ind.  268,  13 
K,  E,  874;  Lang  r.  Pcrfy  County,  121 
Ind.  133,  22  N.  K  667;  PmpU  e^  rd. 
Sttervsan  v.  Bt  Laim-ence  County,  30 
Sow.  Fn  173. 

But  a  county  cannot  be  held  liable 
to  pay  the  reasonable  fees  of  a  physician 
who  mokes  a  post- nr  or  tent  examination 
at  a  coroner'*  inqueat,  uutler  statutory 
proviaions  making  counties  of  the  state 
ebargeable  with  certain  coats  and  ex- 
penses spedCied,  not  including  such  phy- 
if ciaii't  fees :  in  sueh  case  th<^y  are  a 
charge  against  the  state  and  not  the 
county.  Fettr*  T.  Nacogdoches  County, 
71  Tes.  337»  ft  S.  W.  265 ;  Frio  County  r, 
Mmmeti   tTex,)    16  8-  W,  1036. 

And  a  ehildren's  hospital  supported 
hj  voluntary  contributiona,  and  founded 


for  the  free  admission  and  relief  of  pa- 
tients within  a  certain  area  upon  pro- 
duction  of  a  governor's  letter^  and  of 
patients  outside  that  area  by  the  pay- 
ment of  a  fimall  weekly  sum,  is  a  public 
hospital  within  a  proviso  of  a  statute 
that,  where  an  inr^uest  is  held  on  the 
body  of  a  person  who  has  died  in  a  pub- 
lic hospital^  the  medical  oflicer  whose 
duty  it  may  have  been  to  attend  the  de- 
ceased as  medical  officer  of  the  hospital 
shftH  not  be  entitled  to  fee  or  remunera- 
tion for  making  a  post-mortem  examina- 
tion, and  attending  to  give  evidence;  and 
a  medical  man  practising  in  the  neigh- 
borhood who  held  the  appointment  of 
honorary  medical  I  officer  to  such  hos- 
pital, for  which  he  received  no  remuner- 
ation, is  the  medical  oHicer  of  a  public 
hospital,  whose  duty  it  is  to  attend  a 
person  in  such  hospital,  within  the  mean- 
ing  of  such  proviso.  Homer  v.  LeiMa, 
67  L.  J.  Q.  B.  N.  S,  524,  78  U  T,  N.  B. 
792.  62  X  P.  345. 

^8t.  Francis  County  v*  Cummings,  65 
Ark.  419,  18  S.  W.  461;  Jf^rioi*  County 
V.  Chambers,  75  Ind.  401*. 

And  this  without  reference  to  the 
amount  of  his  profetu^ional  income;  and 
such  Income  is  immnterial  in  an  action 
for  recovery  of  compensation  for  such 
services.  Marion  County  v*  Chambers. 
75  Ind,  40D, 

And  physicians  shown  to  be  medic^H 
experts  are  competent  to  testify  ns  to 
the  vnlue  of  the  tit^rvices  of  a  'surgeon 
rendered  in  making-  a  post  mortem  ex* 
amination,  though  they  had  no  knowl^ 
edge  of  the  price  usually  chnrk't^t  for 
making  tuch   etatamiiuitions.     Ibid. 
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county  by  a  contract  for  a  particular  sura*"'*  And  when  such  a  board 
is  given  jurisdiction  of  a  claim  of  a  physician  for  eer\'ices  rendered  in 
a  post-mortem  examination,  a  judgment  of  the  board  bars  a  suit 
against  tlje  county  for  inch  services;  and  it  is  not  neceasary  to  the 
jurisdiction  that  the  claim  ahoxild  have  been  made  in  the  forna  of  a 
suit  at  law*'*  A  recovery  for  such  compensation  may  be  had  at  com- 
mon law,  howeverj  and,  as  a  general  rule,  under  the  statutes^  in  an 
action  against  the  county,'^  And  the  fact  that  a  coroner's  inquest 
was  instigated  for  improper  motives  does  not  constitute  a  defence,  in 
the  absence  of  notice  to  the  physician  f^  nor  is  it  a  defend  that  the 
deceased  died  in  another  county;®*  or  that  the  physician  was  a  resi- 
dent of  another  county;***  or  that  the  services  of  the  physician  were 
rendered  in  another  county/*  And  the  fact  that  the  physician  em- 
ployed  by  the  coroner  was  also  employed  by  the  county  to  treat  the 
county  poor  does  not  prevent  his  recovery  for  making  a  poat-mortam 


L 


''Jameson  t.  Bartholomew  County t  ^4 
Ind.  524.  Aad  see  Jay  County  v.  QU- 
him^  92  lod.  511  j  ChriMtie  v,  Sonoma 
County,  m  Cat  IflS- 

And  the  verifi cation  by  a  physician  of 
his  char^  agtiinst  a  county  for  making 
a  chemical  analysifi  for  the  detection  of 
poison,  and  a  poat-mortam  examination 
and  dissection  of  a  body  by  order  of  the 
coroner  and  district  attorney,  and  a 
certifi cation  thereof  by  the  district  at- 
torney, in  no  way  afTeet  the  rij^hts  of  the 
board  of  anperviaors  In  audi  it  nj^  the  ac- 
count^ and  fixing  the  amount  to  be  re- 
ceived. People  ecD  rel.  Sherman  v.  8t* 
Lotf^rence  Count^f,  30   How.   Pr.    173. 

'^Oaston  V.  Marion  County,  3  Ind.  497, 

And  the  coroner,  or  a  juatice  acting 
in  hh  absence,  ia  the  proper  ofBcer  or 
tribunal,  under  a  provision  that,  when  a 
coroner  or  jury  deem  it  requisite,  he 
may  summon  one  or  more  physicians  or 
iurgeone  to  make  a  scientific  examina- 
tion, and  ihall  allow  a  reasonable  com- 
pensation, exclusively  charged  with  the 
duty  of  fixing  the  compensation  in  ques* 
tion;  and  in  case  of  refusal  to  act  he 
may  be  compelled  to  do  so  by  inan- 
damus»  Cuahman  v.  Waahingttm  Coun- 
ty,  45  Iowa,  255. 

But  where  a  physician  makes  a  post- 
mortem examination  of  a  body  by  the  di- 
rection of  the  coroner,  under  a  statutory 
provision  that  the  coroner  or  jury  may, 
when  deemed  requisite,  summon  one  or 
more  physicians  or  surgeons  to  make  a 
Bcientific  examination,  and  allow  a  rea- 
sonahle  compensation^  he  is  not  bound 
by  tbe  allowance  for  his  icrvioea  made 


by  the  board  of  «uperv!«oTi,  but  may  fc- 
cover  more  by  showing  that  bit  servicea 
were  of  greater  value  than  the  amount 
allowed,  and  may  recover  therefor  in  a 
direct  action  against  the  ^^unty.  Moser 
v,  Boone  County,  91  Iowa,  350,  69  N.  W 
39. 

And  where  the  coroner^  or  m  juatice  of 
the  peace  in  his  atead,  holding  a  post- 
mortem examioatioii,  19  exclusively 
charged  with  the  duty  of  fixiog  the  com- 
pensation of  a  physician  employed,  pre- 
sentation of  the  physician's  claim  to  the 
county  board  for  allowance,  and  accept- 
ance of  the  amount  allowed^  is  not  a  bar 
or  estoppel  to  a  recovery  for  the  whoj* 
amount.  Sanford  v.  lie  County,  49 
Iowa,  t4S. 

"Com,  V.  Harmnn,  4  Pa.  269.  And  »ee 
Fuchlc  Countit  V.  Marshall,  U  Colo,  S4, 
16  Pac.  837;  People  e^  reL  Vosford  v. 
Niagara  County,  38  N,  Y.  S,  R*  964,  U 
N.  Y.  Supp.  680. 

Van  Hoevenherg^  v.  Baxbrou^,  4S 
Barb.  197,  was  decided  under  a  previou:! 
New  York  statute,  aince  repealed,  under 
which  a  coroner  bad  a  right  to  empla;" 
a  physician  to  attend  at  inque^^;  and 
any  expense  thus  incurred  was  a  proper 
charge  against  the  county  ia  the  ooff^ 
oner*B  account. 

''Jameson  v.  Bartholommff  Coiiniy,  94 
Ind.  624. 

'^Pickett  v.  Eri^  County,  19  W,  N*  C 
60. 

**Bartkoiomew  County  V*  Jt>me»on,  80 
Ind.  IM;  Jameson  V.  Barikol&mm^ 
County,  64  tnd.  524. 
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examination  of  the  body  of  a  dead  pauper,  the  making  of  post-mortem 
exazninationa  being  no  part  of  his  duty  under  his  contract  to  treat  the 
poor/^ 

407.  In  reporting  dangerom  diseases  and  conditlonft.^ — It  is  within 
the  police  power  of  the  government  to  require  physieiana  to  report 
births,  deaths,  and  other  particulars  coming  to  them  through  their 
professional  engagements,  to  a  proper  officer  or  board,  such  a  require* 
ment  being  designed  for  the  acquisition  of  information  useful  in  the 
enactment  of  laws,  and  valuable  to  science  and  the  medical  profes- 
sion**' And  the  government  may  also  require  physicians  having 
patients  afflicted  with  infectious  diseases  to  report  the  fact  to  the 
proper  board  of  health,  with  particulars  as  to  name  and  residence  of 
the  patient,  with  a  view  to  avoiding  the  spread  of  the  contagion;** 
and  power  to  pass  ordinances  making  such  requirements  may  proper- 
ly be  delegated  to  the  conmion  council  of  a  city,*"*  Under  such  pro- 
visions the  report  must  substantially  oonfonn  to  the  provisions  of  the 
statute  requiring  it**  But  a  statutory  provision  requiring  physicians 
to  keep  a  registry  of  special  matters,  and  report  the  same  to  the  de- 
partment of  health,  does  not  require  that  the  report  shall  be  brought 
personally  to  the  office  of  the  health  department;  it  is  complied  with 
if  the  report  is  sent  by  mail  in  due  course.*^     When  the  method  of 


"Z^ofi^  ▼.  Perry  County,  121  Ind.  133, 
22  N*  E,  667 ;  Gaston  v.  Marion  County ^ 
3  Ind.  407. 

^HoUmon  v.  BamiUon,  60  Iowa,  134> 
4e  Am.  Rep.  63,  14  N.  W.  202;  Com  v. 
McConn^U,  25  Ky.  L.  Rep.  552,  76  S.  W. 
41. 

Such  a  prcniiion  Is  not  unconetttu- 
tional  in  Tei|uiriii^  pbyfiiciflns  to  per- 
form A  Berviee  without  competiBation. 
Com,  V.  McVonnell^  25  Kj.  L.  Rep.  552, 
76  9,  W.  4L 

And  the  eonstitutional  requirement 
that  the  iubject- matter  of  a  Btatute 
muJBt  he  indicated  hj  iti  title  is  Buffi 
eiently  complied  with  in  an  aet  entitled 
"An  Act  Providing  for  Registration  of 
Marriagea,  Birth*,  and  DeathB,*'  the  aub- 
jcet- matter  of  which  ia  the  registrj-  of 
marriagea,  hirths,  and  deaths,  and  a  re- 
quirement that  phyaicianfl  attending^  at 
births  shall  iDake  a  registry  thereof  in 
the  proper  office.     Ibid, 

**8iaie  v.  Wordw,  66  Oonn.  216,  14 
Atl.  aoL 

A  legislative  body  of  a  «tate  may 
properly  require  gratuitoua  aen?icea 
from  one  member  of  a  community  for 
the  protection  of  the  lives  of  all  others. 
Ibid. 


"^People  Y.  Brady,  90  Mich.  459,  51  N, 
W,  637. 

^^BeaUh  Depart  ment  t.  Owffft,  42  Mise. 
221,  85  N.  y,  Supp.  397,  Affirmed  in  88 
N.  Y.  Supp.  Ift4. 

The  burden  of  proof  reeta  with  a 
phyaieiim,  under  auch  a  atatute,  whpire 
it  does  not  appear  that  the  certificate 
was  filed,  to  furnish  evidence  of  its  hav- 
ing been  properly  and  duly  mailed,  if  he 
would  escape  the  penalty  imposed  for 
omisi^ion  to  comply  with  the  law*  But 
the  positive  statements  of  a  physician 
that  he  mailed  a  certificate  of  birth  to 
the  health  department  within  the  re- 
quired time  ifl  sufficient  to  suBtain  a  ver- 
dict in  his  favor^  though  he  cannot  give 
the  exact  date  of  mailing,  Hemlth  D^- 
partment  v.  Owcn^  88  N.  Y.  Supp.  134. 

And  the  fact  that  a  certificate  of  birth 
was  not  found  among  the  records  of  thf 
proper  department  at  the  time  ft  search 
wan  made  for  it  is  not  evidence  that  il 
was  not  received  there  by  mail  in  due 
courae  In  such  a  prosecution.  Health 
Department  v.  Gt<?cn,  42  Misc.  221,  85 
N.  Y-  Supp.  aj^T. 
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procedure  for  violatioii  of  the  statute  is  not  provided  for,  that  adopted 
in  cases  of  fine  and  forfeitures  generally,  is  proper**®  The  indict- 
ment must  state  the  facts,  charging  attendance  and  action  as  a  phjBi- 
cian  at  the  time  in  question,  as  well  as  failure  to  report***  And  th« 
question  whether  a  contagious  disease  exiatedy  and  whether  or  not  the 
physician  failed  to  report  it  within  a  reasonable  time,  is  one  of  fact 
for  the  jury.*^**  And  the  exii^tence  of  a  contagious  disease  maj  be 
established  bj  circumstances  and  admissions  as  distinguished  from 
direct  investigation  by  skilled  persona.'**  A  Christian  Scientist  who 
attempts  to  cure  disease  by  prayer,  and  by  putting  all  tbougbta  of 
disease  out  of  the  consciousness  of  the  sick  person,  however,  is  not  a 
physician  within  the  meaning  of  a  statute  requiring  aU  physicians  to 
report  cases  of  contagious  diseases  coming  under  their  notice  to  the 
board  of  healtJi,*^ 

498.  In  examming  and  certifying  as  to  mental  or  pliy^lcal  conditioiL 
— A  common  statutory  provision  authorizes  the  admission  or  confine^ 
ment  of  persons  in  asylums,  hospitals,  or  other  public  institutions,  or 
the  granting  of  permission  to  engage  in  callings  or  undertakings  in 
which  human  life  may  depend  upon  the  qualification  of  the  applicant, 
upon  the  certificate  of  a  designated  number  of  physicians,  that  i 
mental  or  physical  condition  exists  in  such  person  which  authorize! 
such  admission,  confinement,  or  undertaking;  and  the  certificates  of 
physicians  appointed  to  examine  persona  under  such  statutes  are 
privileged  communications,  and  protected  as  such,  where  they  dia* 
charge  their  duty  with  ordinary  care  and  skill,  nJes  of  law  with  refer* 
ence  to  the  exercise  of  care  and  skill  applying  to  them,  as  well  as  to 


I 
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Veople  w.  Bradff,  90  Mich.  459,  61  N. 
W.  537. 

It  la  the  duty  of  the  dJHtrict  attor- 
ney, under  a  attttute  requiring  hirn  to 
prosecute  for  such  penalties  or  forfeit* 
ures  aa  shall  have  been  incurred  with- 
in hia  eouuty,  to  prosecute  a  physician 
who  fails  to  report  to  tlie  health  of- 
ficer ft  case  of  a  disease  dangerous  to 
the  public  health  as  reqjuired  by  law, 
and  the  prosecution  brought  by  him  ia 
properly  brouprbt  in  his  nnnic,  and  not 
in  the  name  of  the  state.    Ibid. 

*'Coin.  V.  McContusll,  25  Ky,  I.,  Rep. 
552.   76  S.   W.  4L 

^•PeopU  T.  Brfidy,  90  Mich.  450,  51 
K  W.  537  i  Peoplts  v.  Shurfif,  124  Mich. 
045,  83  N.  W.  595;  People  v.  Shurhj, 
131  Mich.  178,  01  N.  W.  13a 

But  where  the  jury  in  a  prosecution 
ji gainst  a  physidan  for  violations  of  a 
statute  requiring  him,  when  called  upon 


to  Tisit  a    case   of   smallpox   or   other 

disease  danjjerous  to  public  healthy  to 
Rive  notice  thereof  to  the  board  of 
health,  have  detf?rtnined  that  consump- 
tion is  a  contagious  disease,  they  can^ 
not  be  permitted  to  further  d^'termmi' 
that  it  ia  not  to  be  classed  with  small- 
pojc  as  dang-erous  to  the  public  healtli; 
since,  if  the  disease  is  containous,  the 
statute  itself  claasifies  it^  Fm^pU  T. 
Shurly,  131  Mich.  178,  01  N.  W.  139. 

A  delay  of  eight  days  by  &  physifimn 
in  reporting  the  esciatence  of  a  conta- 
gious disease,  virulent  and  rapid  ia  its 
action*  is  unreasonable,  and  will  war 
rant  bis  eonvictinn  under  a  statute  im- 
posing a  penalty  for  failure  to  report 
People  V.  Brady,  90  Mich.  45fi,  51  N.  W. 
537. 

«/&td, 

^Kama9  Ciiu  y*  Baird,  92  Mo.  App* 
204. 
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physicians  acting  under  private  employment^  Compensation  for 
such  services  is  usually  provided  for  by  the  statute  authorizing  them, 
a  mmal  requirement  being  that  it  be  paid  by  the  person  benefited,  or 
out  <kE  his  estate.^^  And  a  demand  for  compensation  from  some  other 
aomce,  with  a  refusal  to  issue  a  certificate  unless  it  is  paid,  is  a  re- 
.  to  act,  warranting  enforcement  of  the  performance  of  the  physi- 
I's  duty  by  mandamus.^^ 


*Af<0r«  T.   RuBseU,   60   Hun,   282,   8  ^Baldwin  r.  Kowi$,  81  Ala.  272,  2  So. 

X.  Y.  Snpp.  338;  Nivm  r.  Boland,  177  638. 

Mmi.  11,  62  L.  R.  A.  786,  68  N.  B.  And  this  U  so  though  the  party  liable 

ML  therefor  had  refused  to  pay  feet,  and  de- 

Tbm  qneetioiiB  arising  under  sueh  pro-  elared  hit  intention  to  contest  the  oon- 

wiriniii  are  principally  ones  of  malprae-  stitutionalily  of  the  law.    Ibid, 
Um.    See  infra,  |  604. 

•8m  Baldwm  v.  foime,  81  Ala.  271^ 

sfloussa. 
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622.  Consent  as  a  defense. 

L  GsifxsAL  PBnroiPXAi  as  tow 

489.  Definition. — ^Malpractice  consiste  of  a  negligent  or  mutSM 
performance  by  a  physician  of  the  duties  which  are  devolved  andii* 
cumhent  upon  him  on  account  of  his  relations  with  his  patient^^ « 
of  a  want  of  proper  care  and  skill  in  the  performance  of  a  profit 
sional  act' 

'Tucker  v.  OiUctte,  22  Ohio  C.  C.  664.       ^^t  v.  Adam^  16  likSk.  ISH 
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600,  Liability  for  ifitorance  and  negligence  generally, — A  plij  siclan, 
eurgeoDj  o?  dentist  is  liable  to  a  patient  for  injury  suffered  by  him 
resulting  from  want  of  ordinary  skill  or  ordinary  attention/  as  well 
.as  for  damages  arising  from  negligencse  in  the  application  of  skill.* 
lAnd  he  is  also  liable  for  want  of  ordinary  care  in  not  detecting  the 
nature  of  a  disease  or  injury*  as  well  as  for  failure  to  continue  attend- 
anee  as  long  as  the  needs  of  the  patient  require  it;"  the  physician 
rfceing  bound  to  the  use  of  ordinary  care  in  determining  when  treat- 
ment may  be  safely  and  properly  discontinued*^  And  a  physician  is 
^argt^ahle  with  knowledge  of  the  probable  consequences  of  an  injury, 
or  of  negligence  in  its  treatment,  or  of  unskilful  treatment*    To  war- 


•MiichtU  ▼.  nindm&n,  47  ITl.  Apo, 
431.  Affirmed  in  150  111.  538,  37  N.  E, 
9)6;  McNcvins  v.  lowc,  40  111.  209; 
0Mti  r.  Parkvr,  41  OL  App.  284;  Hal 
tewi  T.  M0mu,  82  IlL  379.  25  Am.  Rep. 
32g;  Riiche%f  V.  West.  23  IlL  385;  Jack 
90n  V.  Bumhixm,  20  Colo.  632,  39  P«c. 
677 ;  Landon  v.  Humphrey^  9  Conn.  209^ 
23  Am.  Dec  333;  Lon^  r.  Morrison,  14 
IjuL  596,  77  Am.  Dec.  72;  Bowman  ▼, 
W«od«.  1  Q.  GTeene.  441;  Boward  ^, 
0np0r,  28  M«,  97,  48  Am.  Dec.  478; 
RarMd^U  v,  Oradif,  97  Me.  319.  54  Atl. 
763 ;  Dashiell  v.  Qti^th,  84  Md.  363,  35 
AtK  1094;  Hurriotf  t.  FUmpi€^n,  166 
Mass.  585,  44  N.  E.  992;  RiichGOck  v. 
Burgttt,  38  Mich.  501;  Wwf  v.  Martin, 
31  Mo.  375,  80  Am.  Dec,  107;  Oarp^nter 
W*  UtDamtt^  63  Mo.  App.  393;  Carptn- 
$W  ▼.  BtoJte,  75  N.  Y,  12;  Pik€  v.  Hon 
\  166  K.  y,  201,  63  Am.  St.  Rep. 
\i,  49  N,  E.  760;  lAnk  v.  Bheldon,  136 
Y.  1,  32  N,  E.  696;  McGrockm  T. 
iMfAerv.  122  N.  C.  799,  29  S.  EL  364; 
\mmlm^m  v,  Scott,  25  Ohio  St.  86 ;  <KI- 
U  ▼.  Tuck^,  67  Ohio  St.  106,  93  Am. 
R*p.  039,  66  N.  E.  866;  Boyd^tion  V. 
,  3  Or.  119;  Qraham  v.  Gautier, 
:.  Ill;  Bc^re  v,  Frmtic^,  %  East 
And   Bee   Bord  v.   Qrimmt    13   B. 

V.    tforn^of^,    14   Ind,   696,   77 
.Dee.   72;   Ritchey  w.  Wc9t,  23   111, 
Murdoch  w.  Walker,  43  111.   App. 
DaMhieit  v.   GHffiiK  84   Md.   363. 
.  1094 ;  Graves  v.  Saniwaif,  2  Silv. 
67,  26  N.  Y,  S.  R,  1022.  6  N.  Y, 
802;  MoCraeieen  t.  Bmatkcrs,  122 
799,   29   8.  E.   354;    Boydston  V. 
'inm-,  3  Or   118;  Smre  v,  /*ren<t<?«^  § 
it,  348;   Ktinnen  y.  M' Mullen,  PeaJjc, 
.  P.  Add,  Cm,  69, 
Th«    rule    that    unv    pernoft    who    ia 
llj  rcflponuble  for  lila  Aet«  anil  eon- 


duct  ia  liable  for  all  damagm  Buffered 
by  a.uother  which  mj^  the  proximate  re* 
Bult  of  his  ne^Ugi?oce  or  want  of  ordi- 
nary care  applies  moat  eorf^ntly  in  the 
case  of  a  pertaon  who  deals  with  h«i1th 
and  life.  Longan  v.  Wettmffr  (Mo.) 
64  L.  It  A,  909,  79  S.  W.  655. 

*Fotpler  V.  Sergeant^  1  Grant,  Caa, 
355;  Harriot t  v,  PUmpfon,  lfI6  Mhb9. 
585,  44  N.  E.  992;  Logan  v.  FUld,  75 
Mo,  App.  694;  Orowty  y.  Stewart,  96 
WiB.  4S0,  70  N.  W.  658, 

A  phjaictan  eallin!  upon  to  treat  & 
wound  of  a  patient,  who,  knowing  the 
danger  &f  infection^  neglijjentlj  adviB.ea 
the  patient's  wife  that  the  dresainisr  of 
the  wound  ia  not  attended  with  such 
danger,  asHumea  the  ohli^mlton  of  u»in^ 
due  carcj  and  is  liahle  ifor  injuries  re- 
sulting there  from »  Edwards  v.  l^tnh, 
m  N,  H,  699^  60  L,  IL  A.  160,  45  AtL 
480, 

*Dal9  T.  Donatdmm  Immher  Oo.  48 
Ark.  188,  3  Am.  St.  Rep.  224.  2  8.  W. 
703;  Ritchmf  y.  West,  23  111.  386;  Bar^ 
hour  v\  Mar  tin  i  62  Me.  536* 

^BaUmi  V.  Prescott,  64  Me,  305; 
Dashiell  v.  Gri/lith,  84  Md,  363,  35  AtL 
1094 ;  Beoker  v.  Jmtinski,  27  Abb.  N.  C, 
46,  15  N.  Y.  Supp.  675;  QiUette  T. 
TuGk0r,  67  Ohio  St.  106,  93  Am.  St,  Rep, 
639,  65  N,  E,  865, 

But  when  a  patient  go«a  to  the  ofl!e« 
of  a  physician  from  whom  he  receive! 
proper  treatment,  and  then  fails  to  re- 
turn for  further  treatment,  in  conse- 
quence of  which  he  aulTerR  an  injury, 
he  is  not  entitled  to  main  tain  an  ac- 
tion againat  tne  physician  for  such  in- 
jury  becauBe  of  his  own  default  and  mis- 
fe^sanoe.  DashieU  v.  Griflith,  84  Md. 
363,  35  AtL  1094;  Tneker  y.  GUleiie,  11 
Ohio  S,  4  a  P,  Dec,  226, 

*Du  BoU  y.  DtGk€t\  130  N.  Y.  325,  14 
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rant  a  recovery,  however,  it  must  appear  not  only  that  the  phyricitu 
was  negligent  or  unskilftilj  but  also  that  the  injury  resulted  from  tudi 
negligence  or  unskilfulness,*  or  from  the  failure  of  the  physieiam  to 
give  such  instructions  with  reference  to  the  care  of  the  patient  as  the 
nature  of  the  eaee  required;***  and  that  the  result  might  have  been 
foreseen  and  avoided  by  a  competent,  careful  practitioner.'*  And 
this  is  the  rule  without  reference  to  the  question  by  whom  the  phjw- 
eian  was  retained**^  And  a  physician  is  not  liable  for  failure  to  r^ 
sort  to  treatment  usual  and  proper  in  similar  cases^  where  the  injuir 
or  the  condition  of  the  patient  was  such  as  to  render  it  improper  or 
unendurable*** 

And  to  render  a  physician  liable,  tlie  negligence  need  not  begmit 
and  gross :  the  want  of  ordinary  diligence^  care^  and  skiU,  k  mft 
eient**  And  a  physician  or  surgeon  is  not  relieved  from  reipaoiJ-^ 
bility  for  improper  advice  or  service  by  the  fact  tkat  it  w^as  gratuJtiiu 
or  that  he  was  not  entitled  to  recover  therefor*^®     And  the  mere  fad] 
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L.  R.  A.  429,  27  Am.  St.  R«p.  529,  20 
N.  E.  313;  Gerkm  v,  Plimpton^  62  App. 
Div,  35,  TO  N.  \\  Supp.  793. 

A  physician  called  uppti  to  attend  to 
A  patient'i  injured  arm,  who  discon- 
tinues att«ndan€ej  and  misleada  the  pa- 
tient aa  to  the  condition  of  the  RTta, 
BO  that  *he  fails  to  employ  or  ^U  in 
the  aid  of  another  physician  or  surgeon, 
b  rei*ponflible  for  injury  resulting  from 
8ucli  failure.  Carpenter  v.  BUike,  76 
N.  Y.  12. 

*Emng  v.  Ooode,  76  Fed.  442;  Heint^ 
V.  U&opm-  (CftL)  47  Pac.  360;  Burvi^Mm 
T.  J<Kk9on,  1  Colo.  App.  237,  28  Pae. 
250;  Ohase  v.  NcUosi,  30  111.  App.  58; 
Kmdalt  V.  Brofcn,  74  IlL  232;  Feiii 
grew  v.  1/<?w;wf,  46  Kii-n.  78,  28  Pae.  45S ; 
Feeney  v.  Spalding,  89  Me.  Ill,  3&  AU. 
1027:  Patt^  V,  Wiggin,  61  Me,  694,  81 
Am.  Dec,  503;  8ta>te  i*fe  of  Jonftcy  v. 
Eouaekeep&r,  70  Md.  I62j  2  L,  It  A.  587, 
14  Am.  St  Rep,  340,  16  Atl.  392;  Son* 
derson  V,  Holland,  39  Mo,  App,  233; 
Link  Y.  Sheidon,  136  N.  Y.  L  32  M,  E. 
696;  Cratg  V.  C'ha^nbefM,  17  Ohio  St. 
263;  Wohlert  v,  Seibert,  23  Pa.  Super. 
Ct  213;  Ootes  v.  Gruff,  77  Wis.  174.  46 
N,  W,  48;  Rich  r.  Pierpontt  3  Fost  k 
F,  35;  McQuay  r.  Eastwood,  12  Out 
Rep.  402;  JameA  v.  CritekaH,  34  N,  B. 
640. 

And  the  wrotij^ful  act^  meglect,  or  de* 
fault  of  a  physician  cauE^ing  the  death 
of  a  patient^  to  warrant  a  recovery  un- 
der a  statute  giving  a  right  of  action  for 
death  caused  hy  the  wrongful  act,  neg- 


lect,   OT    defaults   taufft   tttvt  heea  Ik] 
direct  cause  of  death,  ttud  ffitdi  aa  Ml  j 
as  would   be   likely    ta  [^rodtiee  tal&: 
it  is  not  Bu(!icient   that  it  eontrft^. 
to  the  death.     Ch&M€  f.  ^'«lioit,  . 
App.  53. 

"Fcewev  V,   8pat4inff,  t0  Mt*  iS 
Atl,  1027, 

But  a  physician  is  not  atelff« 
liahility  for   failure   to  exer^ie 
skill   in  a   parti ctilar   case  h^  tkie  ^  ^ 
that  the  rtisult  is  as  good  aa  ti  JSfmSit ' 
obtained   in    like    casea.      Burk  ▼.  ^ 
fer,  24  Ky.  L,  Eep.  791.  @9  L.  It  A  SH,  1 
60  S,  W.  1006, 

237,  28  Pac,  250;  LamfffCr^  V.  J«M%Jf 
Or.  307,  22  Pac.  1064;  B^^  ▼,  Wi^fct 
5  Phila,   136. 

"^Pippin  V,  Sheppard,  U  ^tim,  iBl 
Qlvdtvell  T,  Btegffatl^  £  Biiw.  N.  C  W 
@  Scott  60,  S  L.  J.  C.  P.  K,  8.  ia> 
Jur.  535. 

"^Ballam  v,  Jftf^fu,  §2  111,  379, Bis 
Rep.  32i, 

^*Landon  w  Humphrey,  9  0«i^  ^ 
23  Am.  Dee.  333. 

Carpenter  v.  Bf«a«,  J5  S,  Y,  tt; 
Conner  v.  WtPitofi,  8  Ind^  316,  *l  *■ 
Dec,  7ftl, 

The  violatioii  of  the  duty  9i  ^  ^ 
etan  to  ejtereise  proper  nkJU  tad  a^ 
in  the  practice  of  hia  jirottmkm  » » 
wrong  which  entitlet  tlia  pwtmm  «i>f 
jfig  from  it  to  ]eg»1  redfiMi;  i*i  <*"^ 
was  the  case  when  the  only  »*P^ 
tion   he  could    reeeiTe   for  \»  ••** 


I  500] 


MALPRACmCE, 


501 


that  ft  physician  is  lialjle  to  a  penalty  for  practising  without  a  license 
does  not  prevent  a  rec^jvery  against  him  for  malpractice,^® 

501.  EiTort  of  judgment, — Where  a  physician  exercises  ordinary 
care  and  skill,  keeping  within  recognized  and  approved  methods,  he 
is  not  liable  for  the  result  of  a  mere  mistake  of  judgment.^ ^  There 
is  no  responsibility  for  error  of  judgment  unless  it  is  so  gross  as  to  be 
inconsistent  with  that  degree  of  skill  which  it  ia  the  duty  of  every 
physician  to  possess.^*  Whether  errors  of  judgment  will  or  will  not 
make  a  physician  liable  in  a  given  case  depends  upon  whether  he  has 
ejiercised  such  skill  and  diligence  as  are  ordinarily  esercised  in  his 
pFofession,  and  not  merely  whether  he  was  ordinarily  skilfnL**    But 


^mm  the  hortorRrium  ptdd  ftt  the  option 
ot  tbe  patient.  Styles  v.  Tyler,  M 
Conn.  432.  30  Atl.  106, 

But  hcMipital  aurgcons  giviTig  their 
■rivicCT  grutuitouRly  t^nnot  be  held 
liAble  for  the  unskilful  udminiatratiOD 
of  n  hot  hath  to  a  patient  by  nurses^ 
whieh  Iht^y  ordered^  but  which  wai  given 
in  their  ahicnce.  Peri4mt>u>9hy  v,  Fr^9- 
0Mti»»  4  Fott.  &  F   gT7. 

TmuM9§r  ▼.  Chase,  29  Ohio  St.  577- 

^De  who  aflsumes  to  act  aa  a  suf^ 
^  or  Bpoth^cary  In  liable  for  failure 
to  exercise  the  <»re  B.nd  ikill  which  it 
Ia  the  ditty  of  a  aurgeon  or  apotheoarj 
to  exercise,  though  he  was  not  in  fact 
one.  Ruddock  v.  Lovoe^  4  Fost.  &  F. 
$19;  JOfKt  T.  Fay,  4  Fost.  A  F.  525, 

**W^IU  V.  World*M  Dispensary  Med- 
iml  Asso.  27  N.  Y.  Week.  Dig.  73»  0 
K.  Y.  S.  R.  452;  Fike  v.  Homingtr,  156 
N.  Y,  201,  63  Am.  St  Rpp.  655,  49 
K.  E.  7IK>;  Gerkm  v.  Plimpton,  62  App, 
DiT,  35,  70  X.  Y,  Supp.  703 ;  Jackson  t. 
Mumham,  20  Colo.  532.  39  Prc.  577  j 
JtUher  T.  m<mlU,  2  ill.  App.  484;  Sims 
▼.  Park^ffr,  41  111.  A  pp.  284;  Havens  v. 
Bardcnty,  18  Ohio  C/C  891;  Langfard 
V.  Jonm,  18  Or.  307,  22  Pae.  1004  j 
Smth  T.  Olimn,  3  Or.  64;  Williams  r. 
Poppleton,  3  Or.  139;  WilUums  v.  Lfl* 
Bur,  141  Pa.  140,  21  Atl.  525;  Wohhri 
Y-  Seibtrl,  23  Pa.  Super.  Ct.  213;  Enp- 
Ush  T.  Free,  205  Pa.  624,  66  Atl.  777; 
Barkm^  t.  Lane,  23  R.  L  224.  49  AtT. 
963;  WilkinM  v.  FerrcU,  10  Tex.  Civ. 
Apf».  231,  30  8.  W.  460.  And  b«*c  Stniih 
W.  DfAmont,  26  N.  Y.  S.  R.  382,  6  N.  Y. 
Swpp    242, 

Wbcre  there  seenis  to  be  a  wa^t  of 
ft  detinite  and  pre«^erilH^d  morle  or  sja- 
tsm  of  treating  an  injury,  und  there 
mrm  diiferences  amonj^  practical  and 
■killed  aurireon^  with  referenc^^  to  it,  a 
ftttrgeon  may  exercise  hii  own  best  judg- 


ment«  employing  the  methods  his  expe- 
rience has  shown  him  to  ho  the  best; 
and  in  such  case  a  mere  error  of  judg* 
ment  as  to  it  will  not  render  him  lia- 
ble. Vanhaoser  v.  Berghaffj  00  Mo.  487, 
3  S,  W.  72. 

^West  V.  Martin,  31  Mo.  376,  80  Am. 
Dec.  107 ;  Jackson  v.  Burnhamt  20  Colo» 
632,  39  Pac.  677;  McKee  v.  Ailtn,  94 
III.  App.  147;  Tef^t  v.  Wi2<ro^,  6  Kan, 
46;  Becker  v.  Janinski,  27  Abb.  H.  C* 
46.  15  N.  Y.  Supp.  675;  Langfard  ▼. 
Jones,  18  Or,  307.  22  Fae,  10«4. 

A  dentist  or  physic^iikn  u^ing  chloro- 
form AS  an  anesthetic  is  not  anawernhle 
for  negligence  h^cause  of  reautts  arising 
from  the  peculiar  condition  or  tempera- 
ment of  the  pati<»ntj  of  which  he  had  no 
knowledge.  Bogle  v.  Winnlow^  5  Phila. 
136. 

And  ft  aiirge<m  cannot  he  held  liable 
for  not  diseovering  a  fracture  of  a  bone 
of  the  patient's  arm  where,  at  the  time 
of  the  examinntjonj  the  arm  w^is  so 
swollen  that  the  extent  of  the  injurf 
could  not  be  discovered  by  a  careful  and 
flkilfuT  examination.  Gtdney  v.  Kings- 
ley,  41  N.  V.  a  R,  794,  16  N,  Y.  Supp. 
792;  Beckneil  v.  Hosier^  10  Jnd.  App. 
6,  37  N.  E.  5B0. 

^Jockson  V.  Burnham,  20  Colo.  532, 
39  Pnc.  677;  West  v.  Martin,  31  Mo. 
375.  80  Am.  Dec.  107;  liunUtam  v.  Jaok- 
son,  1  Colo.  App.  237,  28  Pac.  260. 

To  show  a  want  of  skill  upon  the 
part  of  a  physician,  it  is  never  sufHcient 
to  prove  that  he  bai»  not  proceeded  in 
that  moder  or  used  those  meft!itirr?Fi, 
which  in  the  opinion  of  other  mefliml 
men  the  ciiae  required;  it  is  necessary 
to  go  further,  and  show  that  he  hmid 
not  the  requisite  qualiflcatfonn,  or  did 
not  nae  them.  Cater  v,  Fernatd,  MeCl^- 
landj  Ciyil  Mai  practice,  19. 
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the  rule  that  error  of  judgment  ia  not  malpractice  has  no  applicAtioii 
in  the  caae  of  a  person  who  knows  nothing  about  anatomy^  sargeryi 
or  phjsicsj  since  he  can  have  no  judgment  in  the  matter.**  An  error 
of  judgment  in  a  science  on  the  part  of  a  man  unskilled  in  that  science 
who  holds  himself  out  as  a  specialist  therein  is  malpractice,  tendering 
him  liable  for  all  damage  resulting  therefrom  f^  and  so  is  error  of 
judgment  which  is  so  gross  as  to  be  inconsistent  with  the  use  of  that 
degree  of  skill  which  it  is  the  duty  of  every  physician  or  surgeon  to 
bring  to  the  treaUnent  of  a  case.*^ 

502.  Acts  of  others. — A  physician  la  not  liable  for  the  results  of 
carelessness    of    nurses    unless    his    own    carelessnesa    contributed 


to  the    injury,   where  he  exercised   no  control    over    them;^*  mf 


IS 


he    liable    for    mistakes    of    druggiata   over    whom    he    bad 
control,    in    filling    his    prescriptions.^*      And     a    physician   can- 
not be  held  responsible  for  injuries  caused  by  improper  treatment  by 
one  called  in  or  sent  by  him  to  take  his  placa*^     But  failure  to  givt 


^Courtney  ▼.  Eenderson   (K  Y.  Ma-  ftleiBn   which   would  be  iug^ted  bj 

rine  Ct.)  McCleU^nd,  Civil  Malpmcticc*,  phyaidwn  of  ordinary  skill,  ibe  «dapt|o« 

273.  of  any  other  coiirf^p  would  be  evideBC* 

*^Oourlnc^  v.   Henderson   (N*   Y.  ^la*  of    &    want    of    ordinary    knowledge  wr 

rine  Ot.J  McClelland,  Civil  Malprfictice,  skill,  or  ca.re  and  attention,  for  wtidi 

273^  Pike  v.  Sonsinger^  155  N.  Y.  2Q1,  he  might  be  held  liable.    Pattmi  t.  W«f- 

63  Am.  St  Rep.  655.  49  N.  E.  760;  G^r-  ffin,  51  Me,  5fl4,  81  Am.  Dec  553. 
penier  v,  BU^ke,  50  N,  Y.  fi96,  Affirming  And  the  mere  faet  that  &  phyAidia 
60  Barb,  4dd ;  Nelson  y.  BarHngtonf  72  acted  in  good  faith,  and  waa  not  gniltf 
Wi^.  59 1»  1  L.  R.  A.  710.  7  Am.  St.  Rep.  of  murder  in  administering  paiMiiiotti 
000,  40  N.  W.  228;  Jonm  y.  Fny,  4  Foet  medicine  to  a  slave,  ia  not  aloiie  aif 
&  F.  625.  ficient  to  relieve  him   from  liability  im 

And   where  a  phyaician  and  surgeon  stich   act   done   without   the  consent  of 

possessing  special  learning  or  knowledge  the  master  and  owner.    Bord  t.  GrMMit 

with   reference   to   his   profession,   with  13  B.  Mon,  198, 

intent  to  deceive,  made  false  and  fraud-  ^Sand&rsoi^  t.  Bollund^  39  Mo,  Apf. 

ulent  representations  to  a  person  igno-  2.^3;    Baker  T.    WenfworlA,    1S5   Mas. 

rant  upon  the  subject^  that  certain  in-  33S,  29  N,  E.  589;  Ferionowtky  ▼.  fim- 

juries  from  which  he  was  suffering  were  man,  4  Fost.  k  F.  077. 

curable,  and  that  at  an   institution   in  ^^Sireiton    v.    Bolmes^    It    Ont    Brp. 

which  he  was  interested  they  could  and  2S6;  Jeannotte  v.  CmiiUaiirdt  Rap.  Jtid. 

would  cure  bim  lor  a  designated  amount  Quebec,  3  B*  R.  461. 

of  money,  and  injury  followed  from  re-  But  tbe  fact  that  a  drugj^st  Eltiag • 

1  lance  upon  such  opinion^  an  action  for  prescription  was  negligent  is  no  deftii 

deceit   will   lie.     Efsdin  v,   Ifinn^cjpoiif  to    an    action    for    malpractice    t^iM 

Medical  d  Surgical  In^L  02  Minn.  146,  the  physician  who  wrote   it,  for  BflfU- 

35  1*.  R.  A.  4l7j  54  Am.  St.  Rep.  e2bf  gently   making  a  tniatalre    in  doii^  «& 

64  N.  W.  158.  Murdock  v.  Walker^  43  IlL  App.  591 
But    a    physician    la    not    chargeable  And    where    a    physician    prcfrri^ 

with  ignorancje  of  a  case  where  he  pre-  poison    by    mistake,    and    the   drqg^ 

HCTibed    for   it   properly   and    correctly.  flHing  tbe   prescription   substilutti  •■• 

Fowler  v.  Sergeantt  1  Grant,  Caa.  355.  other  poiaon,  either  of  which  wonld  haw 

''W&ii  V.  Martin^  31  Mo.  375,  80  Am.  can!*ed    d^th,    and    death    resnlta,  tb* 

Dec  107;  Jackson  y.  BwrrtAam,  20  Colo,  physician  cannot  eacape  liability,  hit  «f 

532,   30    Pac,    577;    Monser  v,    Collin*  ror  being  the  primary  cam^^  of 'th«  i«?- 

fKfin.)  76  Pac.  B51.  dent.    Jeannolte  v.  Cimillard,  Rap  Jwl 

WhoTfl  thrre  rnuld  Ih?  but  one  course  Quebec*  3  B,  R.  4GI. 

of  treatment  of  the  patient  by  a  phy*  "i^fter    y,    Letm*,   65    Ark,   SXI,  *t 
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lltdper  directions  to  attendanta  is  culpable  negligence,  rendering  a 
phjsieian  liable  for  an  injitry  resulting  therefrom.^*  And  a  physi- 
cian is  liable  for  his  own  negligent  acta  though  the  acts  of  others  may 
have  aggravated  the  injury**^  And  partnc^rs  in  the  practice  of  medi- 
cine are  responsible  for  the  negligence  of  each  other  within  the  scope 
of  their  partnership  business,*®  And  a  surgeon  is  answerable  for  the 
want  of  proper  skill  of  his  apprentice.** 

50S,  Effect  of  camplication  with  other  cauies. — The  fact  that  dam* 
Mgea  sufFcrcd  by  a  patient  were  in  part  due  to  his  own  health  or  phyai- 
c»l  condition  does  not  prevent  a  recovery  against  his  attending  phyai- 
cian  for  malpractice  which  contributed  to  his  injuries  j^**  and  in 
assessing  the  damages  in  stich  a  case  the  jury  must  endeavor  to  dis- 
tinguish between  the  effects  of  the  different  cause^^  and  award  dam- 
age only  for  the  injuries  attributable  to  the  malpractice,'*     And  a 


S.  W.  756;  Hiiehix>ck  r.  Burgeii,  38 
Mich.  601  i  Mytra  v.  Bolb<>m,  68  N*  J,  L. 
103,  SO  L.  R.  A.  34B,  55  Am.  8t,  Hep. 
em,  33  Atl.  389.  And  «€«*  Link  x.  Bh^l- 
iicm,  130  N.  y,  L  32  N,  E.  696. 

And  ft  mere  omifli^ion  of  an  attending 
phjfiicinn  to  um?  ordinary  «kiU  in  diag- 
BOAing^  A  c»ae  of  STnailpox,  and  his  re- 
porting it  to  the  health  department  as 
«Faeh,  will  not  render  him  liable  for  the 
removtil  of  the  patient  to  the  penthouse, 
if  it  iR  the  diit^  of  the  health  inspector 
la  form  an  indfrnendent  judgment  upon 
the  c»^»e,  and  the  removal  only  tttKei^ 
pluee  aft^r  he  ha«  done  bo.  Brown  v. 
Pt>rdy,  22  Joa^a  A  S>  109. 

^C^rrpenter  v.  Blake,  60  Barb.  488; 
Bwck  y*  Oerman  KHnik,  78  Iowa,  696,  7 
L.  R.  A.  566,  43  N.  W.  617. 

^Haihom  v.  Richmond,  48  Vt.  559; 
Witm&t  V.  Howard,  39  Vt.  449,  94  Am. 
D*e.    338;    Varpcnier  w,   Blake,   IS    N, 

He  in  liable  at  least  for  such  injury 
■B  f>eCTirred  from  hh  wrongful  act  be- 
lore  it  became  the  duty  of  the  second 
l^hyvician  to  intervene  and  relieve  the 
ptttioit  from  the  confleqiienc^s  thereof. 
iiaihom  V.  Richmond,  48  Vt,  557. 

^liy/rne  v.  Erwin,  23  S.  C  226,  55  Am. 
B«p.  15;  M€99  V.  Lowre^,  122  Ind.  225. 
7  L.  R.  A.  90,  17  Am.  St.  Rep.  355,  23 
K.  E.  156;  Whittaker  v.  Vollin«,  34 
Minn.  299,  57  Am.  Rep.  65,  26  N,  W. 

And  in  in  aetion  agninst    a    firm    of 
^   pby«ic!iaiia   for  breach   by  one   of   them 

■  of  theif  contract  to  treat  a  patient  prop- 

■  rrly,  all  miwt  be  joined  as  defendant*. 

■  Whittnker  v.  CoUin^,  34  Minn,  299.  57 

■  Am.  Rrp.  55.  25  N.  W.  632. 


But  a  joint  liability  upon  the  part  of 
two  persona  can  only  exist  when  the 
damage  reflults  from  the  same  aet^  and 
where  a  phyflieian  inadvertently  writes 
bisulphate  of  morphio  inatead  of  hi  sul- 
phate.' of  quinin  in  a  prescription,  and 
the  drujjifjst  filling  the  prescription  anb- 
stitute*  sulphate  of  niorphin.  and  the 
death  of  a  child  reHutta,  they  are  not 
jointly  liabla.  Jeannotie  v.  Cauiilard^ 
Ra_p.  Jud.  Quebec,  3  B.  R.  4fil. 

^Hancke  v.  Eoop^r,  7  Car.  ft  P.  81  j 
T^xh  V.  WcfJtffT,  5  Ohio  S.  4  C.  P.  Dec. 
725. 

iMit  before  a  dentist  can  be  held  lia- 
ble for  injury  to  a  periwrn  from  the  im- 
proper ei traction  of  hh  tooth  by  an- 
other, it  mu»t  appear  that  soch  other 
was  the  employee  of  the  dentist,  over 
whose  acts  in  the  prenjiAea  he  had  do- 
minion and  control ;  or  that  the  dentist 
being  called  upon  to  do  the  work  dl^ 
reeled  it  to  be  done  by  such  other  per- 
son, and  under  circumatances  justifying 
the  belief  that  such  peraon  was  aiding 
him;  or  that  he  held  out  to  the  pnhlic 
that  the  other  dentists  in  his  offioe 
were  his  assii^tants,  and  that  the  per- 
son injured  submitted  to  such  other, 
supposing  the  dentist  sought  to  be  held 
responsible  to  be  the  head  of  the  busl- 
nea8.  Witkins  n.  Farrell^  10  Tei-  dv. 
A  pp.   231,  30   S.   W,   450. 

•»fMfe*  V.  Fleischer,  67  Wia.  504,  30 
N.  W.  674. 

^fbid. 

The  condition  a  patient  was  In  when 
a  physician  was  called  affects  the  ques- 
tion of  damages,  but  does  not  control 
the  right  of  action  for  malpractice ;  that 
right  depends  upon    the    continuing    or 
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physician  can  only  be  held  liable  for  injurious  results  following  h% 
treatment  beeaui5e  of  the  condition  of  the  patient,  when  the  ootLdition 
was  such  that  ordinary  professional  intelligence  and  skill  ahould  ha^ 
shown  him  that  such  results  would  follow,*^ 

504.  HHalpractice  of  physician  makiag  oMcial  certificates. — Thj^ 
ciana  making  certificates  as  to  the  mental  or  physical  condition  of 
persons,  under  statutory  provisions  authorizing  liie  admission  or 
confinement  of  such  persons  in  aeylnms,  hospitals^  or  other  public 
institutions,  are  not  clothed  with  judicial  immunity,  but  are  charge- 
able with  that  negligence  which  is  chargeable  to  other  experts  who  do 
not  use  the  care  and  skill  which  their  profession  per  se  implies  tktt 
they  wiU  bring  to  their  professional  work,*^  And  a  physician  who 
signed  a  lunacy  certificate,  under  which  another  is  confined  as  alnna- 
Uc,  without  due  care  and  proper  inquiry,  is  none  tJhe  leas  liable  in  trm- 
pass  for  the  negligence  of  his  act  because  he  acted  hon^tly,'*  And 
maliciously  making  certificates  authorized  by  law,  under  which,  with 
the  approval  of  a  judge,  a  person  is  confined  in  an  insane  asylum,  mt 
ders  the  physician  making  them  liable  to  an  action  for  false  imprisou- 
ment,  where  such  certificates  were  false  and  f raudulenL"  Each  of  two 
physicians  required  by  law  to  examine  and  certify  as  to  the  sanify  of 
persons,  however,  is  liable  only  for  his  own  act,  and  for  the  cor 
rectness  of  the  certificate  in  the  terms  in  which  he  gave  it.**  And 
physicians  making  a  false  certificate  of  insanity  are  not  liable,  wbeit 
they  made  a  careful  examination,  and  were  not  QegUgent;  and  § 

intervening  conditioni  whicb  are  due  to       ^Hurhhjf  v.   Martine,  Zl  N.  T.  BL  E 

a   neglect  of   duty   on   the  part  of  the  471,  JO  N.  Y.  Supp.  92. 
pbjsiciati    after   he   has   undertaken    to       And  this  is  the  rule  though  Uie  sUt 

exercise  his  skin.     MuUin  v.  Fla«ider»,  ut«   doea   not   saj    thmt   the  eefltiioite 

73  Vt.  95,  50  AtU  8L3,  author i^^a   or    directs   tha   eoniwn^iL 

^Wella  y.  WorWs  Bispentary  Medical  but  only  that  it  forbids  Urn  ^*ynffnpii«*t 

Asso.  27  N*  Y.  Week.  Dig.  73,  9  N.   ¥*  without  such  certificates ;  &od  an  rntHm 

8,  R.  462*  therefor    is    harri?d    by    Lh«    atatute  d 

'^Ayers  v,  RuMsell,  50  Huu»  282,  3  N.  HmitAtionfi     for      false     tj]i|iri«Ofiiiseai- 

Y.  Supp.  338;  Penn^U  v.  Cummings,  T5  Ibid. 

Me.  103;  Hall  v.  Semplet  3  Fost.  k  F,       But  the  fact  that  one  phjajdan  eea 

337.  eult-ed  another,  who  had  joined  him  ii 

*^HaU  T.  Sempltf  3  Fost  k  F.  337.  signing   a   medical    eertific^te   piif««i«ii 

In   the  caae  last  above    cited,    how-  to  a  statutory  provision  that  no  ] 

ever,    it    waa    held    that    a    physician  shall  be  received    into  oertain  I 

who    has    merely    sp^ed    a    certificate,  houses  for  the  inaaLiie  witbout  m  i 


\l 


under  a  lunacy'  att  providing  that  no  certificate  fligned  hj  two  plijaidflaii,  iwl 

person  shall   be  reeeived  in  certain  li-  gave  him  an  impression    t&ai   tbf  em- 

cenfied  houses  for  the  confinement  of  the  tificate  should  he   aigned^  dots  not  n> 

insane  without  a  medical  certificate,  is  der  the  fc»-mer  liable  to  the  a1)e|^  luta^ 

not  liable  as  in   treBpasH   to   a   lunatic  tic  who  was  confined   piirsnant  to  -adi 

who    was    confined     pursuant    thereto,  certificate.       Hall  v.  Semple^  3  tW  I 

where  he  did  nothing  more  toward  e&UB-  F.  337- 
Ing  such  oonfinementp  ^PenneU  v.  Cumminp»,  75  !Lfc  IrU 
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mistake  m  to  fact  raiaes  no  presumption  of  negligence.'^  And  it  has 
l»een  held  that,  in  the  absence  of  statutory  provision  therefor,  there 
ean  he  no  civil  action  for  damages  against  a  physician,  baaed  upon  thi* 
insufficiency  of  tlie  methods  which  be  pursued  in  reaching  and  certi- 
fy ing  a  conclui^ion  required  hy  law  to  be  based  on  due  inquiry  and 
f  rMfX3r  exuTniiiatirm.^'* 

505.  Liability  of  master  for  malpractice  of  physioian  employed  for 
fterrantfl. — WTien  a  master  sees  fit  to  furnish  medical  attendance  to  his 
ants,  the  relation  of  master  and  ser\*ant  does  not  exist  between 
aod  the  physician  or  ijurgeon  employed  by  bim  to  render  servicci* 
to  his  employeeSj  so  as  to  render  the  master  liable  for  malpractice  of 
0ticb  physician  or  surgeon  f^  though  negligence  in  employing  a  sur- 
n  by  an  employer  for  an  employee  renders  him  liable  for  damages 
ined  through  tiie  surgeon's  ineflSciency.***    And  a  statutory  pro- 


"WiUiamM  w.  LeBur,  141  Pa,  149.  21 
^U.  525. 

"Pmneff  Y.  €um,ming%,  75  Me,  163, 
Wjtbin  tKii  rtilc,  if  physicians  ap^ 
|ioirited  under  an  act  providing  for  the 
eommitment  of  persons  to  a  hoi^pital  Xm 
the  certificate  of  two  phyaidaiiH,  bnaed 
on  due  inquiry  and  peraona!  esamina- 
tfon  as  to  flUGh  person's  sanity,  have 
Bcvt  made  the  inquiiy  and  examination 
whieh  the  statute  requires,  or  if  their 
et'idetioe  and  certificate  in  anj  reapect 

^of  form  or  aubfltance  are  not  sufficient 
te  jufttify  a  commitment,  the  munici^ 
mI  officers  should  not  eoTrtmit^  ajid  if 
Vtk^  do,  they  are  responaible  therefor, 
fttMi  not  the  phyaician.    ihid. 

And  where,  in  an  action  against  phy- 
•leians  ifisuing  a  certificate  of  in^anityi 
It  ia  claimed  that  the  certificate  was 
Bot  only  false,  hut  false  through  malice 
•fir  neifligence,  it  is  open  to  the  defend- 
mniM  to  prove  precisely  what  were  the 
circumHtancea  under  which  they  acted, 
what  inquiry  they  made,  and  what  the 
fiiforriiation  waa  <m  which  they  pro- 
ceeded.    Ibid, 

^Qmmn  v,  Kan%o*  City,  M.  4  B.  R. 

94  Tenn,  713,  28  L.  R,  A.  552»  46 

St  Eep.  767,  30  S.  W,  1036  j  Sm^th 

yt&rida  R.  Co.  w.  Price,  32  Fla.   46,    13 

fl38;   York  t,  €hi<xigo,   M.  S  Si.  P. 

.    Co.    08    Iowa,    644,    67    N.   W.    574; 

ieh/itot^  r,  d  B.  F,  R.  Co.  v,  Zeiler,  54 

340,  M  Pae  282 ;  Chirk  v.  Missouri 

R.   Co.   48   Kan.   634*  20   Pac.   1138; 

iffhmp  V.  Union  P,  R.  Co,  93  Iowa,  538, 

27  U  K  A,  tee,  ei   H.  W.  1056;  Pearl 

^  w,   He«l  JIfHl  Sirmi  R.  Co.    176  Mass. 

kin«  4d  L.  R*  A.  826.  79  Atn.  St,  Rep* 


302,  67  N*  K  33©;  O^Brien  ▼.  Cunard 
8.  8,  Co.  154  Mass,  272,  13  h,  R.  A,  329, 
28  N.  E.  266 ;  Chicasa,  B.  dt  Q.  R.  Co.  v. 
Howard,  45  Neb.  670,  63  N.  W,  872; 
Hng^^rty  v.  Bt.  Louis,  K.  d  N.  W.  R. 
Co.  100  Mo.  App.  425,  74  S,  W.  456; 
Rit^hurdjion  v.  Carbon  HiU  Coal  Co.  l6 
Wash.  648,  3»  P*«.  95;  Galveston,  B,  rf 
S.  A.  R.  Co.  T,  Soolf,  18  Tex.  Civ.  App. 
321.  44  8,  W.  68»;  Southern  P.  Co.  v. 
Mauldin,  19  Tei.  Civ.  App,  166,  46  S.  \\\ 
660;  Union  P.  R.  Co.  V.  Artist,  23  L.  R. 
A.  581,  0  C.  0,  A,  14,  19  U.  B.  App.  612, 
60  Fed,  365, 

Liability  of  a  railroad  company  for 
failure  to  provide  for  an  injured  brakp- 
mati  i«  not  incuTTwl  where  the  beat  medi- 
ical  treat  men  t  that  could  he  obtnhied 
at  the  litlle  town  where  he  was  in^ 
j ured  waa  procured ,  an d  he  wa b  re* 
moved  as  eoon  as  pos»ible,  with  his  in- 
telligent and  aonscious  eonftent,  with- 
out any  otijection  of  the  physicians  who 
had  attended  him.  to  another  town 
where  &  place  waii  provided  for  him,  and 
competent  surijeona  were  awaiting  him; 
but  he  insiii*t*H|  on  tieing  taken  still 
farther  to  the  town  where  he  lived,  and 
he  died  soon  after  reaching  home  from 
loss  of  hlood»  Ohio  d  M.  R,  Co.  r. 
Eatlxf,  141  Ind,  73,  28  L.  R.  A,  546,  40 
N.  E,  257, 

^nichardson  y.  Cnrbon  Bill  Coal  Co. 
6  Wauh.  52,  20  L.  R,  A,  338,  32  Pae, 
1012 1  Louhheim  v.  De  Koningl^kc 
yederJnndsf^he  8.  B.  Maatseknppy,  107 
N.  Y.  227,  I  Am,  St  Rep.  815,  13  N.  E. 
7SL 

But  to  hold  an  t-mployer  liable  for  tha 
inoompetence  of  a  aurgeon  employed  b; 
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irision  making  an  employer  liable  for  the  death  of  a  person,  caused 
his  negligence,  or  that  of  hii  servants  or  agents,  refers  to  fervants  or 
agents  engaged  in  some  way  in  prosecuting  his  general  business,  and 
doea  not  cover  a  case  of  death  caused  by  negligenee  of  the  local  sui- 
geon  in  a  pest  canip  maintained  bj  him*^*  These  rales  apply  with 
equal  force  when  an  employer  fonus  a  relief  department  among  tis 
employees,  employing  a  physician  for  their  benefit  ;*^  and  an  employer 
ia  not  liable  for  the  malpractice  of  physicians  employed  in  hospitali 
maintaiiiLHl  by  him  gratuitously,  or  by  contributions  from  the  em- 
ployees  for  their  benefitj  when  due  care  was  used  in  their  selectioiL** 
But  in  such  case  if  tlie  employer  obligates  himself  in  the  contract  of 
employment  to  furnish  a  competent  and  skilful  physiciaoi  he  a 
liable  to  employees  injured  by  negligent  treatment** 

So,  where  an  employer  exact^s  deductions  from  the  wages  of  all  mst  ^ 
ployees  alike,  and  binds  himself  to  furnish  medical  treatment  withtj^H 
funds  thus  secured  to  such  of  the  employees  as  should  get  hurt  or  H^ 
come  sick  while  working  for  the  employer,  and  the  moneys  paid  by  the 
employees  and  reserved  by  the  employer  yield  a  profit  above  aU  ci- 
pensesj  which  profit  is  secured  by  the  employer^  and  not  held  as  i 
trust  fund  for  the  employees^  the  law  will  imply  an  undertaking  to 
give  proper  treatment,  and  the  employer  will  be  held  to  be  responsible 
to  an  employee  for  improper  treatment*^     And  an  employer  miiih 


him  for  the  benefit  of  his  employees, 
there  must  be  evidence  of  want  of  re*- 
Bonable  care  in  his  selection,  or  actual 
notice  of  unfitness,  or  performance  of 
such  acta  of  negligence  as  would  have 
aftectetl  the  master  with  notice  had  he 
exercised  due  oversight  and  supervision* 
Big  Stone  Qap  Iron  Co.  v.  Ketron  {Ys..} 
g  Va.  Law  Reg.  906,  45  S,  E.  740. 

And  the  conaeious  and  deliberate 
choice  of  ftn  injured  employee,  while 
in  possession  of  bis  mental  faeultietr 
of  the  time  when,  place  where,  and  per- 
son by  whom,  he  will  be  t refuted,  re- 
lieves his  employer  of  any  lialjility  for 
failure  to  provide  for  other  treatmerit. 
Ohio  d  M.  R.  Co,  V.  Efirl^.  141  Ind,  T3, 
28  L.  R.  A.  546,  40  H.  E.  257, 

^Missouri,  K*  d  T.  B.  C&,  r.  Freeman 
(Tex.)    7B  S,  W.  9. 

"Bag^rertf/  v.  8t.  Louis.  K.  d  N.  W, 
R.  Vo.  100  Mo.  App.  424,  74  S.  W.  466. 

Rut  a  relief  department  of  a  railroad 
company*  supported  by  sums  of  money 
deducted  from  the  wsjfes  of  the  em- 
ployees, which  was  t<o  be  enjoyed  by 
them  if  they  suffered  from  sickness  or 
aceiileut*   on  condition  of  relieving  the 


company   from    liability    for   ncf) 
in  cfluaiii^  the  injury,  ie  not  a  d 
which  win  reUeve  the  dcpnrtroptit 
liability    for    negltgience    in    Aeh-ctii 
physician  to   treat   an   injured  mc 
of  the  department,     !bi4, 

*^Union  P.  H.  Co.  v.  ArH»t,  23  U 
A.  581,  0  a  C.  A.  14,  19  U.  S.  App- 
60  Fed.  366;  Eighmy  v.  Onion  PR, 
03  Iowa,  638,  27  L,  E.  A,  £M,  61  N  W, 
1056;  Poling  v.  San  Anionie  4  A.  F.  i> 
Co.   fTex.  Civ,  App.)  75  a  W,  69l 

^Haggeri^  v,  SI.  Lovi«,  K.  4  A'.  W- 
R.  Co,  100  Mo.  App.  424,  74  a  W.  M 
S^ttHUig  V.  SpQkane  FatU  d  N.  !L  €^ 
30  Wa^h,  349,  04  Am.  St.  Eep,  iSO,  79 
Pflc.  fl72. 

•Tfjjffl*  d  F.  Coal  Co.  V,  Cimnmfklt^ 
20  Tex,  Civ,  App.  642,  50  S,  W.  lit 

Tlie  question  whether  am  eitipio?** 
who  deducted  BUma  of  money  fron  tU 
employee*s  wages  for  the  maialtscMi 
of  a  bo^pitai  for  the  treatment  ill  ^ 
jured  and  iick  employees  ttn4eito«k  ^ 
treat  an  employee  p^atuitoysif*  and  «•* 
liable  only  for  fajfure  to  use  erdiwjy 
care  in  selecting  the  surgeon>  ff  «^ 
tracted  to   properly  treat  him  is  iBi- 
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taining  a  hospital  for  treatment  of  his  employees,  with  moneys  de- 
dncted  from  their  salaries,  who  takes  an  injured  employee  to  the  hos- 
pital, and  enters  upon  his  treatment  without  informing  him  that  his 
contract  is  limited,  or  claiming  to  be  treating  him  gratuitously,  is 
estopped  to  claim  that  the  treatment  was  gratuitous,  in  order  to  es- 
cape liability  for  malpractice  of  the  physician  employed.^^ 

806.  Liability  of  carrier  for  malpractice  of  physician  employed  for 
peatengen. — ^Railroad  companies  and  other  carriers  are  under  no  obli- 
gation to  furnish  medical  aid  to  injured  passengers,  and  cannot  be 
held  liable  on  a  contract  for  such  aid  unless  it  is  duly  and  properly 
anthorized.^^  Where  a  carrier,  under  requirement  of  law  or  by 
choice,  however,  provides  a  surgeon  for  the  benefit  of  its  passengers, 
its  duty  to  the  passengers  is  to  select  a  reasonably  competent  man  for 
that  ofSce ;  and  it  is  liable  for  neglect  or  improper  performance  of  that 
dnty.^'  But  in  performing  such  duty  it  is  bound  only  to  the  exercise 
of  reasonable  care  and  diligence.^'  And  it  is  not  compelled  to  select 
and  employ  the  highest  skill  and  longest  experience.*^  And  when 
aneh  selection  is  made,  and  the  physician  has  been  placed  in  charge,  or 
arrangements  have  been  made  through  which  his  services  may  be  se- 
cured by  the  passengers,  the  duly  and  liability  of  the  carrier  are 
ended.*^  After  that,  if  a  physician  causes  an  injury  by  negligence  or 
want  of  skill,  he  himself,  and  not  the  carrier,  is  responsible.*^ 

807.  Liability  of  charitable  institations  and  municipalities  for  mal- 
prmetioe. — A  public  charitable  institution  such  as  a  hospital  deriving 
its  funds  from  a  public  or  private  charity,  and  conducting  its  affairs 
for  the  public  purpose  of  administering  to  the  sick  without  compensa- 
tion, is  under  duty  to  persons  admitted  to  it  to  use  due  and  reasonable 

in  the  selection  of  proper  agents  and  physicians.**  But  when  this 


•idermtioii  of  the  monejs  deducted  from  after  the  vessel  put  to  sea,  and  after  the 

Ui  pay,  is  one  for  the  jury  in  an  action  medicines  were  placed  in  charge  of  the 

lor  improper  treatment,  where  the  em-  physician,  is  not  evidence  of  a  neglect 

pkme  was  injured  after  quitting  work,  of  duty  upon  the  part  of  the  shipowner, 

on  his  way  home  from  his  place  of  em-  under  a  statutory  requirement  to  em- 

l^oyment.    Sawdey  v.  Spokane  Falls  d  ploy  a  duly  qualified  phyHician,  and  pro- 

W.  B.  Co.  30  Wash.  348,  M  Am.  St.  Rep.  vide    a    supply    of    medicines    properly 

880,  70  Pac  972.  packed  and  labeled.  Allan  v.  State  S.  8. 

•/Wd.  Co.  132  N.  Y.  91.  15  L.  R.  A.  166,  28  Am. 

•UiMon  P.  R.  Co.  V.  Beaiiy,  35  Kan.  St.  Rep.  556,  30  N.  E.  482. 

t66,  67  Am.  Rep.  160,  10  Pac.  845.  "flf^cord  v.  8t.  Paul,  M.  d  M.  R.  Co.  5 

^hauhheim    ▼.    DeKoninglyke    Neder-  McCrary,   515,    18   Fed.   221:    Minn   v. 

9mUch€  8.  B.  Maatachappy,  107  N.  Y.  State  8.  8.  Co.  132  N.  Y.  91,  15  L.  R.  A. 

S88.  1  Am.  St.  Rep.  815,  13  N.  E.  781.  166.  28  Am.  St.  Rep.  556,  30  N.  E.  482. 

•/KA  "Ibid. 

•/Wd.  '^McDonald  v.  MasaarhuAetts  Orvrrnt 

Testimony    as    to    confusion    in    the  Hoapiial   120  Mass.  432,  21   Am.  Hop. 

Wifgeiy  of  a  steamship,  and  disorder  in  529;    Wilson  v.  Brooklyn   Homeopathic 

iStm  arrangement  of   medicine,   existing  Hospital^  89  N.  Y.  Supp.  619. 
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ia  done,  its  duty  is  fulfilled ;  and  it  cannot  b©  held  liable  for  the  neg- 
lect of  fiucli  agents  and  physicians  to  perform  their  duty,  or  for  its  im- 
proper performance,^^  or  for  the  improper  performance  of  duties  hj 
one  who  assumes  to  act  without  authority.*'^  And  this  rule  i&  not 
affected  by  the  fact  that  the  imtitution  through  its  agents  is  itself  to 
determine  who  are  to  be  the  immediate  objects  of  the  charity,*'  or  bj 
the  fact  that  its  funds  are  supplemented  by  such  amounts  as  it  may  re- 
ceive from  those  who  are  able  to  pay  for  the  aocommodation  they  re- 
ceive-^^  Nor  can  a  hospital  be  held  liable  to  a  patient  for  oeglipDee 
of  a  surgeon  employed  hy  the  superintendent,  where  be  had  no  author- 
ity  to  contract  to  furnish  surgical  services.*®  Likewise,  a  municipal- 
ity employing  medical  aid  for  its  indigent  poor,  or  other  perM>iia  for 
whose  care  it  is  responsible,  is  not  liable  for  negligence  or  malpnc- 
tice ;  it  is  only  liable  for  negligence  in  the  selection  of  the  phyaiciML** 
508.  Effect  of  contributory  negligence. — To  entitle  a  patient  to  re- 
cover of  a  physician  for  injuries  caused  by  want  of  proper  care  or 
skill,  there  must  have  been  no  negligence  on  the  part  of  the  patient 
contributing  to  the  result^"  And  if  the  parents  or  persons  in  charge? 
of  a  patient  attempt  to  nurse  hiiu,  and  do  not  follow  dir&ctioBS,  and 
thus  contribute  to  the  injury,  no  recovery  can  be  had  against  the  phy 
sician  **  But  an  injured  patient  is  not  bound  to  seek  aid  from  oUmst 
physicians  to  mitigate  the  consequences  of  the  m^istakes  of  the  attetid* 
iug  physician.®^     And  the  general  rule  is  that  a  patient  may  reooror 


**McDonald  v*  Massachusetts  General 
HQ9pital,  120  Mass,  432,  21  Am.  Rep, 
52Sj  Fejyke  v.  Grace  Bospitat^  130  Mich, 
493,  90  N.  W.  278  j  Wilson  v.  Brooklifn 
HorrieopaifUc  Rospttal,  S9  N,  Y.  Sup  p. 
018. 

"JfoDofWjM  V.  Massachuieitt  Qener^ 
Hospital,   120   Masa.   432,  21    Am.  Hep. 

^Wilson  y.  Brooklifn  Homeopathic 
Hospital,  80  N.  Y,  Supp.  619. 

'*kummers  v*  Daviess  County ,  103  Ind. 
262,  53  Am.  Rep.  512,  2  N,  E,  725; 
Sherbourne  t,  Yuba  County^  21  CftU  US, 
fll  Am.  Dec,  151. 

"Hibbard  v.  Thompson,  109  Masa, 
286;  Hitcheock  V,  Burgett,  38  Mioh. 
501;  Chamberlain  v.  Porter,  9  Mi  on, 
260,  Gil.  244;  Link  v.  Rhel^on,  45  N.  Y. 
a  R.  166,  18  N.  Y.  Supp.  815;  OeisBh 
man  v.  Scott,  25  Ohio  St  8fl;  Robison 
V.  Gary,  28  Ohio  St.  241 ;  Reber  v.  Rer- 
ring,  115  Pa.  ^99,  B  Atl.  830;  Rirhards 
V.    Witlard,   176  Pa.    181,   35   Ath    114; 


Oromnv  v,  Boemer^  56  Ind.  497;  Smd- 
der  V.  CrosBon,  45  Ind.  343 ;  fi«oofi  »* 
SL  Paul,  M.  4  M.  R.  Co.  S  UdOnxj. 
515,  !8  Fed,  221. 

**I>irectly  contribute"  «ii4  ""proriiaat^ 
ly  eon  tribute"  are  s^onrmouft  withn 
this  nilet  though  "pro^dmnt^ly**  is  th» 
better  word.  Davis  v.  Spitm,  tt  M« 
App.  270. 

^Potter  V,  Warn^,  91  pa.  Si2,  St  A» 
Rep.  668 :  Sandermm  t.  S<^Uamd,  U  M» 
App.  233 ;  Link  r,  ^Aelcfom,  45  K  T.  8. 
R.  165^  18  N,  Y,  Supp.  816, 

But  a  recov^eiy  against  m  sorfvOB  f^t 
malpFActice  in  improperly  CAiiitf  for  >■ 
injured  a-rm  wilt  not  be  prereti^S  os  Ih* 
ground  of  the  plain tjff*fi  oDntrfbtitor? 
TieK-li??ence,  where,  if  there  waa  astj  aep 
ligenoe  on  the  p^irt  of  tbt  flaiatif.  it 
was  the  result  of  i^oranoe  aa  lo  ^0* 
the  limb  should  be  treated,  witjeli  jgaor 
anoe  it  was  the  duty  of  the  phjBteui  t» 
rem  ore.  Carpenter  t,  Blake^  iO  B«A 
488. 

'^Chamberlin  v,  Morgmt^  m  Ffc  lil? 
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damages  notwitbataDding  his  own  negligence,  where  the  negligence  of 
the  physician  was  the  sole  cause  of  the  injury,^'  even  though  the  dis- 
ease or  injury  was  aggravated  by  the  improper  treatment  of  those  in 
charge  of  the  patient**  If  the  negligence  of  the  patient  can  be  sep- 
arated from  that  of  the  physicianj  the  patient  may  recover  for  such 
separate  injury  as  proceeded  solely  from  the  distinct  negligence  of 
the  physician  ;®'^  though  in  Indiana,  and  perhaps  some  of  the  other 
states,  the  rule  is  that  a  patient  cannot  recover  from  his  physician  for 
an  injury  to  which  he  eontributed  in  any  degree^  either  by  his  own 
oegligence  or  by  disregarding  directions  of  the  physician.*^**  Permit- 
ting treatment  by  a  physician  after  Ijeing  informed  or  becoming  fully 
aware  of  bis  want  of  skill  is  contributory  negligence,  which  will  bar 
am  action  for  resulting  injuries;*^  and  demanding  particular  action 
without  asking  advice  as  to  its  propriety  exonerates  the  physician 
from  liability  for  injurious  results,  when  the  impropriety  of  such  ac- 
tion was  not  apparent**®  But  negligence  cannot  be  properly  imputed 
to  the  father  of  a  sick  child  because  he  employed  a  clairvoyant  physi- 
cian to  treat  him^  with  full  knowledge  of  his  methods  of  diagnosis  and 
prescription,** 

509.  Meet  of  failure  to  conform  to  directions* — ^It  is  the  duty  of  the 
patient  to  conform  to  necessary  prescriptions,  directions,  and  treat- 
ment of  his  physician  if  they  are  such  as  a  physician  or  surgeon  of 


Mt^hoon&tmr  v.  FaW«t  (Iowa)  87  N.  W. 

And  a  peraon  with  n  broken  limb  is 
m>t  required  to  nub m it  to  have  it  re- 
broken,  in  order  to  relieve  her  pbyaician 
from  liflbility  for  lack  of  ordinary  carp 
and  skill  in  setting  it,  wh&re  the  opera- 
lion  would  b€  attended  with  great  pain, 
4Jid  her  age  and  physical  condition  were 
vueh  that  it  mignt  prove  fatal.  MorriM 
T.  Bevp^in,  104  Hi.  App.  452. 

*£t^6<trd  V,  Thompgon^  109  Mass. 
%B9;  Bonderstm  v.  Boltandj  30  Mo.  App, 
«3»;  West  V.  Martin,  31  Mo.  375,  80 
Am.  Dec*  107. 

**Wnmot  V.  Howard,  3ft  Vt.  447,  94 
Am.  Dec.  338. 

^Ribbard    v.     Thompaon,     109    Mass. 

But  where  a  man  is  negligently  treat- 
ed for  an  injury  in  a  hoapitaU  atid,  be- 
fore recovery H  leavea  and  (^ulTora  injury 
from  his  own  ne*»^ligencf?»  an  uttt^mpt  to 
fiet  up  n  dividing  line  between  the  eon- 
ii«4)uencM  of  the  negligence  of  the  phy- 
sieian  treating  him  in  the  hospital,  and 


bii  own  »ulM!«queiit  tj^ligcnee,  bo  a*  to 


permit  a  recovery  for  damaged  for  the 
negligence  of  the  phynieian,  will  not  he 
made;  since  it  cannot  be  known  what 
would  have  been  the  result  of  the  phy- 
sician** treatment  had  he  remained  at 
the  hospital,  UiDkards  v.  Willard,  I7tt 
Pa.  181,  35  Atl.  114. 

''Jone*  V.  Anffell,  95  Ind,  370;  Young 
V    .If^^Ofi,  8  Ind.  App.  264,  35  N.  E.  ;^2L 

*^Lorene  V.  Jack*on,  fiS  Flun.  200.  34 
N,  Y.  Supp.  652. 

^Hancke  v.  Hoop&r,  7  Car.  k  P.  81. 

While  it  IB  the  duty  of  Rurgeon  wlien 
called  upon  to  perforni  some  surgical 
operation  to  advise  against  it  if  in  hia 
opinion  it  is  unnecessary  or  will  result 
injuriously,  if  he  gives  such  advice,  and 
the  patient  etill  insists  upon  the  per- 
foTmanoe  of  the  operation,  and  the  aar- 
geon  performs  it  in  eomnlinoce  with  hin 
denjandH,  he  cannot  l>e  neld  rcApotisible 
to  the  patient  in  damages.  Oramm  v, 
Hocner,  56  Ind.  497. 

"N^hcm  V.  flarrinf^ton,  72  Wis.  501, 
I  L,  R.  A.  719,  7  Am,  8t,  Rep.  IKK),  4U 
N.  W.  228, 
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ordinary  care  would  adopt  and  sanction;  and  if  he  will  not,  or  under 
pressure  of  pain  cannot  do  ao,  the  pbjsician  is  not  responsible  for  re- 
sulting injury. ^"^  And  thia  is  the  rule  where  his  disobedience  proxi- 
mately contributed  to  the  injury^  though  it  appears  that  tlie  pbyai- 
ciaii's  negligence  or  want  of  skill  also  contributed  to  it^*  And  tic 
mle  is  the  same  where  the  negligence  or  refusal  to  obej  orders  wu 
that  of  persons  in  charge  of  the  patient ^^  But  before  a  physician  can 
shift  responsibility  from  himself  to  the  patient  on  the  ground  that  the 
latter  did  not  submit  to  the  course  recommended^  it  must  be  shown 
that  the  prescriptions  were  proper  and  adapted  to  the  end  io  view; 
and  it  is  incumbent  upon  the  surgeon  to  satisfy  the  jury  on  tlib 
polnt^^  While  a  patient  has  a  right  to  rely  upon  the  instrueticms 
and  directions  of  bis  pbysicianj  and  incurs  no  liability  bj  so  doing,** 
he  is  not  required  to  submit  blindly  to  professional  advice:  be  ii  en- 
titled and  bound  to  exercise  reasonable  judgment;  and  if  bis  oandoet 
was  that  of  a  reasonably  prudent  man,  he  cannot  be  charged  with  neg- 
ligence for  refusing  to  submit  J*  Failure  to  obey  inBtructionSi  hi>ir- 
ever,  which  contributes  to  the  aggravation  of  the  patient's  ailmenl, 
only  tends  to  mitigate  damages;  it  does  not  relieve  the  physician  from 
the  consequences  of  professional  neglect  or  unskilful  tt^eatmentJ* 


^ 


^MeCandlcss  y.  McWha,  22  Pa.  261 ; 
Haire  v.  R^ese,  7  Phila.  138^  Poll«»r  v. 
Warner,  91  Pa.  3fl2.  36  Am.  Rep.  OflS ; 
Haering  r.  Spicer,  92  EK  App.  449; 
lAtthjohn  V.  Arbogaai,  05  lU.  App.  fi05 ; 
Jonea  V.  Anqell,  95  litd,  376  r  Eimn^on 
V.  French,  92  Iowa,  695.  61  N.  W.  407; 
White^eU  V.  Hill,  101  Imva,  629,  37  L. 
R.  A.  830»  70  N.  W.  750,  66  N.  W.  894 ; 
Dnahiell  v.  QtiffiiK  84  Md.  366.  35  Atl. 
1094 ;  Becker  v.  Jmimki,  27  Abb,  N*  C. 
45,  15  N.  Y.  Supp.  675;  Qmmlma/i^  v. 
BmU,  25  Ohio  St,  86;  TUh  v,  Welker, 
6  Ohio  S.  A  C.  P.  Dee.  725;  Ltm^mm  t. 
Vonaway,  37  W,  Va,  15»,  18  L.  IL  A, 
627,  38  Am.  St.  Rep,  17,  16  fc*.  E.  564. 

And  if  a  pb^'i^ieian  in  his  It  en  t  men  t  of 
s  pntient  excrciaod  reasonable  care, 
skill,  and  diligpncet  aUd  becawse  of  the 
illnpsB  of  his  father  turned  the  patient 
over  to  another  competent  physiemn  for 
further  treatment,  and  the  patient  re- 
fused to  go  to  the  other  physician,  tba 
liability  of  the  physician  ceases,  and  the 
plaintiff  assumes  herself  the  conse- 
QUencps  of  any  injury  resulting  from 
tW  neglfict  of  further  treat mfnt,  Dash- 
i©K  V.  Griffith,  84  Md,  363,  35  AtK  1094, 
"^H^huehrwn  v.  Scott,  25  Ohio  St  86; 
Young  v.  Maaon,  8  Ind,  App,  264.  35  N. 
E,  521;  B&cker  v,  Janin^ki,  27  Abb,  N. 
C.  46,  16  N,  Y,  Supp,  676. 


But  tl)e  information  which  a 
may  give  to  a  patient  cone«niiiif"tbr 
nature  of  his  malady  is  a  circui^itaiiCiF 
which  should  be  considered  by  the  jaiy 
in  determininf?  the  question  whether  or 
not  the  ptitlent,  in  dtaobeyti^  the  hi- 
st ructions  of  the  surgeon,  wum  guiltv  «l 
eontribut-ory  negli^nce.  Q€i*€tm»  t. 
Scott,  25  Ohio  St.  86. 

^Potter  V.  Worwffr,  91  Pa.  302,  |6  Am. 
Rep.  668. 

^MeCandlesg  v.  tfoWA^,  21  Pa.  Stfl; 
DuBois  V,  Decker,  130  N,  Y,  325,  HL 
R,  A.  429,  27  Am,  St.  Rep,  529.  es  X-  K 
313, 

"fxiffitow  V,  Conauyatt,  37  W,  V»,  IH. 
18  L.  R.  A,  62T.  38  Am,  SL  R^p.  17, 11 
8,  E,  554;  Snhoonover  v,  Hotde^i  (Ion) 
87  N,  W:  737. 

"WUiMrtMT  V.  Brooki^,  33  Aw.  Vtr. 
539,  53  N,  y,  Supp,  im»7. 

.And  refusal  upon  the  pit rt  of  a  perwa 
who  had  suffered  a  peraonml  injufj  to 
BuhmJt  to  an  operation  is  not  deopOTirily 
a  forfeiture  of  his  right  to  re«w^  fi 
the  injury,  though  he  ma^de  m  mUttke  m 
not  aeceptinjET  the  advice  to  snbatit  tf 
the  operation.     /ft*4, 

^'DuRoU  V,  Deck^,  130  N,  Y.  325  J I 
L.  R.  A.  429.  27  Am,  St,  R*t>,  520,  £S» 
N,  E.  313;  Sand^aon  v,  HolUmt^SBMt^ 
App.  233;  F&tcler  v.  Sergtaiti,  i  {k^ 
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And  the  rule  that  a  presumption  of  contributory  n^ligence  arises 
from  a  failure  to  conform  to  the  directions  of  one's  physician  does  not 
apply  where  the  patient  is  insane;  since  in  such  case  capacity  for  re- 
qponsible  co-operation  with  his  physician  might  not  exist^ 


IL  Pkocesdinos  fob  becoveby  of  damages. 

510.  Limitation  of  aotioni  for.— An  action  for  malpractice  is  re- 
gmrded  as  growing  out  of  a  failure  to  perform  a  duly  imposed  upon 
the  defendant  by  the  nature  of  his  undertaking;  and  the  right  of  ac- 
tion accrues,  and  the  statute  of  limitations  begins  to  run,  when  there 
is  a  breach  of  duty,  and  not  when  the  loss  or  damage  results  from  it^' 
And  where  the  negligence  or  want  of  skill  runs  through  the  whole 
course  of  treatment,  the  statute  will  not  begin  to  run  until  the  profes- 
sional relation  is  terminated. ''^  Such  an  action,  however,  is  not  an 
action  for  an  injury  to  the  person  within  the  meaning  of  statutes  of 
limitations  applicable  to  such  actions.®^  The  usual  period  of  limita- 
tion of  actions  upon  contract  applies,  whatever  may  have  been  the 
form  of  the  aetion.^^  In  some  cases  limitations  expressly  applicable 
to  malpractice  have  been  enacted;®'  but  such  statutes  apply  to  the 


Cks.  356;  MoCraoken  t.  Sfnathera,  122 
N.  C.  799,  29  8.  E.  364. 

A  largeon  unskill fully  setting  and 
drcBaing  an  injured  arm,  which  injury 
fti  aftenrards  enhanced  by  carelessness 
•od  negligence  in  nursing,  is  liable  only 
lor  the  injuries  which  he  brought  about 
bj  his  own  negligence  or  want  of  skill. 
Sanderson  v.  Holland,  39  Mo.  App.  233. 

^People  em  reL  Norton  t.  New  York 
Bo9git€a,  3  Abb.  N.  C.  229. 

Where  a  patient  is  delirious,  and  can- 
not be  made  to  understand  the  necessity 
of  the  treatment  proposed  by  his  physi- 
ciftB,  and  members  of  his  family  having 
bim  in  charge  refuse  to  allow  the  pro- 
poood  treatment,  the  physician  will 
BOt  be  required  to  use  force  in  order 
to  relieve  himself  from  liability.  Lit- 
tUfohn  T.  Arhogaat,  96  111.  App.  606. 

^Menefee  t.  Alexander,  107  Ky.  279, 
6S  8.  E.  663;  Coady  v.  Heine,  1  Mont 
424;  Fadden  ▼.  Saiterlee,  43  Fed.  668; 
MiUer  ▼.  Ryereon,  22  Ont.  Rep.  369. 

And  it  is  not  suspended  in  the  case  of 
•B  infant  patient  until  the  infant  be- 
comes of  age.  Miller  ▼.  Ryereon^  22 
Ont.  Rep.  369. 

^^Oillette  V.  Tucker,  67  Ohio  St.  106, 
•S  Am.  St.  Rep.  630,  65  N.  E.  865,  Af- 
Iming  22  Ohio  C.  C.  664. 


^Menefee  ▼.  Alewander,  107  Ky.  279, 
53  S.  W.  653. 

"ITttfcfi  T.  Broumfield,  34  W.  Va.  252, 
11  L.  R.  A.  700,  12  S.  E.  519;  Staley  ▼. 
Jameeon,  46  Ind.  159,  15  Am.  Rep.  285; 
Bum8  ▼.  Barenfield,  84  Ind.  43 ;  Burrell 
T.  Preston,  54  Hun,  70,  7  N.  Y.  Supp. 
1 77 ;  Shuman  t.  Drayton,  14  Ohio  C.  C. 
328. 

In  Fadden  ▼.  Satterlee,  43  Fed.  568, 
however,  it  was  held  that  an  action 
against  physicians  and  surgeons  called 
upon  to  attend  a  fractured  thigh  bone, 
alleging  that  they  agreed  for  a  valuable 
consideration  to  set  and  heal  the  plain- 
tiff's leg  and  attend  him  until  cured, 
and  charging  negligence  and  unskilful 
setting,  dressing,  and  bandaging,  is  one 
founded  on  injuries  to  the  person  barred 
by  a  lapse  of  two  years,  under  a  statute 
barring  such  actions  whether  based  on 
contract  or  tort,  and  not  one  on  a  writ- 
ten contract  barred  by  a  lapse  of  five 
years. 

"  See  Shuman  v.  Drayton,  14  Ohio  C. 
C.  328;  Tucker  v.  Oillette,  11  Ohio  8.  A 
C.  P.  Dec.  226. 

A  statute  requiring  a  notice  to  be  given 
prior  to  the  commencement  of  an  action, 
such  as,  for  malpractice,  is  in  the  natur«» 
of  a  statute  of  limitations;  and  objcc- 
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remedyj  and  not  to  the  rightj  so  that,  if  the  liinitatioB  is  enlarged  be^ 
fore  a  cause  of  action  is  barred,  the  enlarged  limitation  wiU  take  ef- 
fect, and  secure  existence  of  the  cause  of  action  for  the  longer  pe* 
riod,"^  though  a  diminution  of  limitation  does  not  apply  to  sub- 
sisting causes  of  action^  in  the  absence  of  express  provision  to  that 
effect®*  And  an  action  against  a  physician  for  an  injury  to  a  patient 
in  a  professional  operation  is  not  removed  from  a  limitation  applica- 
ble to  actions  for  malpractice  by  the  fact  that  the  complaint  alleged  a 
disregard  of  his  duties  and  obligations  under  his  contract  of  emplaj- 
ment,  upon  the  theory  that  the  plaintiff  had  waived  the  tort  so  that 
the  action  was  one  upon  contract** 

511,  Surdvftl  of  action. — The  rule  has  been  laid  down  and  acted 
upon  generally  that  an  action  against  a  physician  or  surgeon  for 
malpractice  does  not  survive  after  his  death  ;*'  and  that  an  action  wiU 
not  lie  therefor  against  the  administrator  of  a  deceased  ph\*siciaii5 
And  this  is  the  rule  whether  the  action  is  in  form  contract  or  tort; 
since  in  either  event  the  purpose  of  the  action  is  to  recover  for  an  in- 
jury to  the  person.*^  Nor  will  an  action  lie  for  malpractice  causing 
the  death  of  another^  in  the  absence  of  provision  therefor  by  statute,*' 
A  person  entitled  to  the  services  of  another,  however,  is  entitied  to 
maintain  an  action  against  a  physician  for  malpractice  causing  ihe 
death  of  such  person,  to  recover  for  loss  of  such  services  between  the 
time  of  the  injury  and  the  time  of  death.***  And  the  death  of  one  of 
two  physicians  sued  as  partners  for  unskilful  treatmentj  and  the 
abatement  of  the  action  as  to  him,  do  not  cause  it  to  abate  as  to  the 
survivor.^*  And  a  statutory  provision  giving  an  action  to  the  surriv* 
ing  relatives  for  unlawful  violence  or  negligence  causing  death  eon- 


tion  that  the  notice  wai  not  given  nmat 
be  taken  either  by  answer  or  demurrer, 
and  is  waiv^  if  not  so  taken.  Meisen- 
heimer  t.  Kellogg,  lOG  Wis.  30,  81  N. 
W.  1033. 

^Voady  v.  Reint,  I  Mont,  424. 

'*8hufnan  v,  Braytofi,  14  Ohio  C.  0, 

*Tucker  v.  mUeite.  22  Ohio  C,  C.  604. 

•"ifoor  T.  LoyoT^,  103  Ind,  4fi8,  53  Am. 
Rep.  610,  :?  N;  E.  151 ;  Long  v,  Momriaoii^ 
14  Iiid.  &f»5.  77  Atn.  D^J.  72;  BeMt  ▼, 
V^ddmr,  m  How,  Pr,  187. 

"JenAritM  v.  FrmcK  58  N.  H.  532; 
Viiium  V.  Oilman,  48  N.  H.  416;  Bettt  v. 
Vedder,  58  How.  Pr.  187;  Wolf  v.  Wall, 
40  Ohio  St  UL 

So,  tbe  jncrenaed  exp€fnses  to  which  a 
patient  i&  put  bj  reason  of  malpractice 


on  the  part  of  hii  phjaid&ii  cannot  hf 
recovered  after  the  phTsician'a  death*  ot 
his  executoTSj  where  eueh  expenses  mtn 
merelj  incidental  to  the  injury,  Ftl- 
tum  Y.  Oilman,  48  N.  H,  416, 

^Boor  V.  Lowrejf,  103  Ind,  46J3.  5S  Am. 
Rep.  519,  3  N,  E/151 ;  Wolf  v.  Wall.  40 
Ohio  St  111, 

**Myer8  v.  BQlbom,  58  N,  J,  L.  193.  30 
L.  R.  A.  »4fi,  55  Am,  St  Rep.  §Ofi»  33 
Atl.  389. 

^Eyatt  y.  Adams,  16  MwK  180; 
Crom  V,  Ouihery,  2  Root  »0,  1  Am.  Dec 
01 ;  Long  v.  Morrittm,  14  Ind.  5&5,  77 
Am.  Dec.  72,  i 

^Res9  V.  Lowr^,  12S  Ind.  226,  7  L.  E. 
A.  00,  17  Am.  St  Rep.  355,  23  N,  1. 
150. 
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fers  a  right  of  action  in  a  proper  case  against  a  phjsician  for  mal- 
praetice,*^ 

512.  Form  of  tlie  action. — A  person  injured  by  the  negligence  or 
want  of  skill  of  a  phpickn  maysnefor  the  injuryjeither  as  for  breach 
<i£  csontractj  or  in  tort  rb  for  hreach  of  duty  imposed  by  law  upon  the 
physician,  whether  for  hire  or  not;*^  and  either  assumpsit  or  case 
may  he  maintained  for  breach  of  implied  obligation  upon  the  part  of 
a  physician  to  use  proper  care  and  skill  ;^*  and  case  is  the  proper  rem- 
edy where  tJie  physician's  employment  was  induced  by  false  or  fraud- 
ulent representations,  or  where  proper  skill  was  not  employed.**  If 
two  physicians  are  employed  by  the  same  patient,  and  they  are  guil^ 

■  of  malpractice,  a  single  action  may  be  maintained  against  both  though 
their  employment  was  several;  and  there  may  be  a  r©30very  against 
each  for  his  own  tort  whether  or  not  there  was  a  recovery  against  the 
other.**  But  a  huaband  and  wife  cannot  jointly  sue  a  physician  for 
malpractice  in  attending  the  wife,  when  the  action  is  for  the  mere 
nonperformance  of  a  duty  imposed  by  the  contract  of  employment; 
ihe  action  in  siich  case  would  be  solely  in  the  right  of  the  husband,  and 
the  wife  could  have  no  interest  in  it  as  a  party  thereto.*^ 

513*  Commencement  of  the  action* — The  person  injured  by  malprac- 
tice is  the  proper  one  to  bring  an  action  therefor,  without  reference  to 
the  question  who  employed  the  physician;®*  though  in  case  of  injury 
to  the  person  of  a  married  woman  by  malpractice,  the  common-law 

I  rule,  which  seems  to  remain  unaffected  by  statute  in  many  instances, 
,........,„,.»...H..,u.......^,. 
■-, 
to 


'^Braunberqtr  v.  0leit    (Pa.)    4  Am. 
^  1*.  Ueg.  N.  S\  687. 

But  a  right  of  uHion  for  maf practice 
'  ct^fitM  tinder  a  statute  ^^ring  an  action 
U*  «itrriviiif  relatives  for  unlawful  vio- 
\encm  or  ncgligeuce  cau^jni?  death,  only 
when  the  malpractice  mujied  the  death; 
however  groas  it  may  have  b^eti*  it  will 
not  §upfH>rt  an  action  if  it  was  not  the 
proximate  eau«e  of  tfae  denth.     tbid. 

•Gohlc  V.  Dillm,  86  Ind,  327.  44  Am. 
B*p.  3Q§;  Lane  v.  8oi<^ourt,  128  Ind. 
420,  86  Am.  St.  Kep.  442,  27  N.  E.  UU ; 
Bo0r  T.  Lowrey,  103  Ind.  4<J8,  53  Am. 
B^p*  ^n,  3  N.  E.  )5L 

^Kuhn  V,  Broumfield,  34  W.  Va.  252. 
11  L.  IL  A,  700,  12S.  E.  519. 

Tl»  tort  may  be  waived  in  an  action 

sulprocticCf    and    the   aetion    IwMd 

m  tfae  contract  of  employment.     Lane 

r'.  Bmt^urt,   128   Ind.  420,  26  Am.  St 

Eep*  442.  27  N.  E,  lllL 

.      A  eompldint  in  nn  ncUon  for  malprae- 

VoL*  IIL  Med.  Jtm. -33. 


tice,  «tatin|^  that  the  plaintiff  employed 
the  defendant,  aud  promised  him  com* 
penftution.  and  alleging  a  breach  of  the 
contract  by  failing  to  give  the  plain ti IT 
proper  attention,  ia  a  complaint  m  eou- 
troct,  and  not  in  tort.     Ibid, 

*^Cadwe!l  v.  FatreU,  23  111.  438. 

*^Qohl€  V.  Billon,  86  Ind.  327,  44  Am. 
Rep.  308. 

''LUithiell  ▼.  Qri^th,  84  Md.  363,  35 
Ati.  1094. 

*f*i>pift  T.  Bheppard,  11  Price.  127. 

^Burntn  v;  Leonard,  m  Ind.  422; 
L<mg  V.  Marruon,  14  Ind.  591,  77  Am, 
Dec.  72. 

Where  the  statute  providM  that, 
when  the  death  of  one  ia  catised  by  the 
m  rongful  act  or  omission  of  another,  the 
pergonal  reprpftt^nt^tivi  ?*  of  the  forxiier 
may  maintain  an  action  therefor  ugnin^l 
the  latter  if  the  former  might  have 
maintained  an  action,  had  he  lived, 
again  at  the  lattar,  for  the  aame  act  or 


614 


QUESTIONS  DISTINCTIVELY  LEGAL. 


II  fill 


such  an  action  to  aver  that  the  defendant  was  retained  as  a  phjsician 

or  surgeon,  and  that  he  entered  upon  the  cure  of  the  patient:  it  aeed 
not  be  alleged  that  he  undertook  to  properly  or  skilfully  conduct 
himself,****'  And  in  pleading  malpractice  consisting  of  negligence,  a 
general  statement  is  sufficient;  the  particular  circunaatance^  attend- 
ing  the  transaction  in  question  need  not  be  set  forth;'  and  a  defect  in 
omitting  to  allege  freedom  from  negligence  on  the  part  of  the  plaintiff 
is  curedj  where  that  issue  is  fully  made  up  by  the  answer  and  reply*' 
A  mere  allegation  of  negligence^  however,  will  not  support  proof  of  in- 
competency and  want  of  skill/  or  a  recovery  on  that  ground ;  and  mi 
allegation  that  the  defendant  promised  to  perfect  a  cure  can  only  be 
sustained  by  positive  proof  of  an  express  promise-*     But  an  allc^* 
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omissiofti  a  huabaDd  &nd  the  pergonal 
repr^sentativea  of  his  wife  luust  join  in 
an  action  for  malpractice  resulting  in 
her  death ;  but  he  has  no  right  to  mttU 
the  suit  or  control  jta  proceeds  inde- 
pendent of  her  administrator,  the  stat- 
ute declaring  the  use  to  be  made  of  the 
proeeetls.  Long  v.  MorrUon,  14  Ind, 
595>  77  Am.  Dec.  72, 

And  the  ftbandonmetit  of  a  wife  by 
her  husband,  and  his  leaving  the  state, 
are  incompetent  in  an  action  by  her  for 
malpractice  against  a  physician*  as  an 
excuse  for  bis  nonjoinder  [  and  in  iuch 
ca*se  a.  demurrer  for  a  defect  of  parties 
should  be  sustained.  Ba^neit  Y.  Leon- 
ard, 66  Ind.  422. 

But  the  nonjoinder  of  a  husband  with 
the  personal  representative  of  bis  wife, 
in  an  action  for  ni a  1  practice  resulting  in 
her  deathp  does  not  necessitate  a  rever- 
sal on  appeal,  where  objection  was  not 
specifically  rai^d  in  the  court  below. 
liOng  V.  Morrison^  14  Ind,  595>  77  Am, 
Dec.  72. 

^Pippin  V.  Shepfxirdf  11  Price,  127. 

And  a  petition  in  an  action  for  mal- 
practice alleging  that  the  defendant  is 
A  physician  and  surgeon  engaged  in  the 
practjce  of  medicine  and  surgery,  and 
has  been  so  engaged  for  several  year* 
last  past,  is  not  defective  in  failing  to 
aver  that  he  was  a  phyftician  at  the  time 
be  treated  the  patient  in  question. 
Bower  v.  Self  (Kan.)  76  Pac.  102L 

^QrannU  v.  Brandenj  6  Day,  260,  6 
Am.  Dec.  143. 

A  complaint  charging  negligence  in 
the  removal  of  two  teeth  not  requiring 
to  be  removed,  in  allowing  portions  of 
them  to  remain^  and  in  putting  in  de- 
fective  bridge  work  J  resulting  in  ub 
scegses  on  the  gum,  charges  the  details 
of  negligent  professional  treatment  ter- 
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minating  in  a  single  injury^  not  con.'ti 
tut  ing  separate  t^usee  of  aclioD,  ud 
mity  properly  he  set  forth  in  a  fiia^k 
count ;  and  it  is  not  objectionable  s.a  iii 
dednite.  Brown  v.  Cadjfi  91  App,  Div, 
416.  86  N.  V.  Supp.  SS9. 

^WiUwmg  V.  Nall^f,  20  Kt.  L.  Bfp- 
244,  45  S.  W.  874. 

^\nd  an  averment  in  an  action  for 
malpractice  that  the  defendants,  ptnr 
t  is  ing  physicians  and  surg^ns,  under  ^ 
took  to  set  a  broken  arm  of  the  infsot 
son  of  the  plaintiO',  and  by  reason  oi 
their  unekilfulness  and  negligence  the 
arm  had  to  be  amputated*  is  sufficii^nt 
to  show  that  the  plaintiff  and  hia  in 
jured  son  were  without  fault,  and  that 
their  negligence  did  not  «w tribute  to 
the  result.  Scudder  r,  Cro^aan^  43  lad. 
343, 

And  an  action  for  malpractice  against 
a  phyBician  is  an  action  for  da^iages 
on  account  of  nej^iigence  causing  per- 
sonal injury,  within  the  meaning  of  s 
statute  providing  tbat  in  all  such  wt- 
tions  it  shall  not  be  necessary  for  lh# 
plaint ttT  to  allege  or  prove  the  want  of 
contributory  negligence.  A^pp  v.  B^t- 
kins,  100  Ind.  170,  66  N.  E,  462, 

^Al&eander  v.  Menefeet  23  Ky.  L,  Rep. 
1151,  64  a  W.  855;  Mayo  v.  WH^ki,  63 
Mich.  32.  29  N.  W.  832;  De^ruiii  v,  Rm-i 
som,  m  Hun,  267,  31  N.  Y.  Supp.  96  . 
Baker  v.  Mancock,  t&  Ind,  'App.  456*  63  ' 
N.  E.  323,  04  N.  E.  38. 

But  defects  in  a  complaint  in  an  nf- 
tion  for  malpractice,  in  (ailing  sijih- 
ciently  to  allege  the  negligonre.  rannnt 
be  reached  by  demurrer  for  want  *>f  «nf 
fie  lent  facta,  but  only  on  a  mot  j  oh  to 
make  the  coniplamt  or  |*Articiilnr  h liti- 
gations more  f«pectflc  im  to  tiegl  igrni^e. 
Bam0tt  V,  Leonard,  m  Ind.  422, 

'QHndie  v.  Rush,  7  OUio,  pt.  2.  p,  123. 
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tion  of  negligence,  ignorance,  and  want  of  skill,  is  always  sufficient,^ 
and  warrants  proof  of  particular  acts  of  misconduct  on  the  part  of 
tfie  defendant  going  to  show  the  means  by  which  the  patient's  injuries 
Here  inflicted.^  An  all^ation,  though  charging  the  employment  of 
the  defendant,  and  the  negligent  and  unskilful  performance  of  his 
services,  sets  forth  a  breach  of  duty,  and  can  be  properly  joined  with 
other  counts  soimding  in  tort^  And  a  complaint  against  two  or  more 
defendants,  whether  founded  upon  contract  or  tort,  will  be  treated  as 
both  joint  and  several ;  and  although  it  alleges  a  joint  liability,  a  re- 
eovery  may  be  had  against  part  of  the  defendants,  where  the  proof 
shows  a  cause  of  action  against  them  only.' 

•14.  The  iifue;  how  determined. — The  question  as  to  the  liability 
of  a  physician  does  not  depend  upon  the  general  skill  which  he  poe- 
wetmrt],  but  rather  upon  whether  in  the  particular  case  he  has  applied 
lliat  reasonable  skill  and  diligence  which  are  ordinarily  used  in  the 
profession.'  And  whether  a  physician  used  ordinary  and  reasonable 
eare  and  skill,  and  whether  his  treatment  was  n^ligent  and  unskil- 
ful, are  questions  for  the  jury  ;^'  and  so  is  the  question  whether  the 


T.  Branden,  5  Day,  260,  6 
JbB.  Dm.  143;  Carpenter  v.  McDavitt, 
9$  Mo.  App.  393;  LawBon  ▼.  Conaway, 
Wi  W.  Va.  159,  18  L.  R.  A.  627,  3S  Am. 
8t  B«p.  17,  16  S.  E.  564. 

Whm,  however,  complaint  in  an  ac- 
doa  lor  malpractice  proceeds  upon  the 
ijpotheds  that  the  physician  did  not 
that  degree  of  care  and  skill 
in  his  profession,  a  recital  to 
I  effect  that  the  plaintiff's  injury  was 
nd  hj  ti^e  carelessness,  negligence, 
lack  of  skill  and  knowledge  of  the 
pfcjriifiin,  does  not  amount  to  an  aver- 
ft  of  incapacity,  but  has  relation  to 
general  theory  of  the  complaint. 
T.  Eanoock^  29  Ind.  App.  456,  63 
N.  E.  828,  64  N.  E.  38. 

•Qromm^  t.  Bmnden,  5  Day,  260,  5 
As.  Dee.  143. 

Tlie  plaintiff  in  an  action  for  mal- 
pffaetice  may  recover  for  the  abandon- 
■wnt  of  his  treatment  by  the  physician. 
Wider  a  declaration  charging  that  the 
defendant,  after  having  entered  upon  the 
treatment,  carelessly,  negligently,  and 
VMkilfully  conducted  himself  in  that 
hAmXi,  by  means  of  which  the  injury  re- 
Milted.  Jjaw9on  V.  Conavoay,  37  W.  Va. 
IM,  18  L.  R.  A.  627,  38  Am.  St.  Rep. 
17,  16  S.  E.  564. 

And  a  declaration  in  an  action  against 
i^  veterinary  surgeon  for  the  alleged  im- 
performance    of    an    operation, 


charging  want  of  care  and  skill  with 
reference  to  the  operation  itself,  ii  sus- 
tained by  proof  that  the  defendant 
failed  to  use  such  appliances  or  to  pre- 
scribe such  treatment  as,  to  one  who  ex- 
ercised reasonable  skill  and  care,  was 
obviously  necessary  to  preserve  the  ani- 
mal operated  upon  from  injury  result- 
ing from  the  operation.  W%ll%am9  t. 
Oilman,  71  Me.  21. 

^Mullin  V.  FlanderB,  73  Vt.  95,  50  Atl. 
813;  Cadicell  v.  Farrell,  28  111.  438. 

And  a  complaint  in  an  action  for  mal- 
practice charging  that  the  defendant  ex- 
posed the  plaintiff  to  cold  and  inclement 
weather,  made  improper  proposals  to 
her,  and  against  her  will  took  improper 
liberties  with  her  person,  may  properly 
be  amended  by  adding  a  count  of  as- 
sault. Thomas  v.  DaShlemont,  31  Ind. 
App.  146,  67  N.  E.  463. 

•Lower  v.  Franks,  115  Ind,  334,  17  N. 
E.  630;  Ooble  v.  Dillon,  86  Ind.  327,  44 
Am.  Rep.  308. 

•Cayford  v.  Wilbur,  86  Me.  414,  29 
Atl.  1117;  Mertz  v.  Detvoeiler,  8  Watts 
k  S.  376;  ffoltzman  v.  Hoy,  19  111.  App. 
459. 

'•Harriott  v.  Plimpton,  166  Mass.  585, 
44  N.  E.  992;  Cat/ ford  v.  Wilbur,  86  Me. 
414,  29  Atl.  1117;  Moratzky  v.  Wirth, 
67  Minn.  46.  69  N.  W.  480;  Rarkworth 
V.  Palmer.  118  Mich.  60,  76  N.  W.  151  ; 
Carpenter  v.  Blake,  60  Barb.  488;  Car- 
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omission  of  certain  treatoent  wae  or  was  not  negligence,*^  and  wheib- 
er  the  adoption  of  a  substitute  for  the  regular  practice  was  proper,** 
And  tht?  jury  must  judge  of  the  skill  and  qualifications  of  expert  wit- 
nesses in  the  case,  as  well  as  of  the  defendant;*^  and  as  to  whether  or 
not  there  was  oontributorj  negligence ;  or  whether  the  patient  assumed 
the  risk  of  incompeteucj  on  the  part  of  the  physician.**  And  a  de- 
termination hj  a  JUT  J  in  a  proper  case  will  not  be  reconsidered  on  ap^ 
peal,  unless  Uie  court  can  see  that  it  was  the  result  of  passion  or 
prejudice.*^ 

The  question  as  to  what  constitutes  ordinary  skill  and  due  care  in 
the  treatment  of  a  patient,  however,  is  one  of  law  for  the  court.**  And 
a  jury  should  not  be  allowed  to  determine  for  themEelves  wheth©  i 
physician's  course  of  treatment  has  been  proper  or  improper.'^  And 
where  there  is  a  fimdamental  contradiction  in  the  testimony,  and 
it  depends  absolutely  upon  expert  evidence,  instructions  should  k 
given  enlightening  the  jury  as  to  their  duty,  and  presenting  the  ejtaet 
issue,  with  a  statement  of  tlie  matter  of  fact  upon  which  it  turna'* 

5W.  Presumption  and  burden  of  proof* — The  burden  rests  with  the 
plaintiff  in  an  action  for  malpractice  against  a  physician  or  surgeon 


pmter  t.  Blake,  75  N.  T.  12  j  Barton  t. 
Gov<tn,  4  N.  Y,  S.  It  976;  Rows  v.  Lent, 
42  N,  Y.  S.  IL  483,  17  N.  Y.  Supp.  HI ; 
Link  V.  Sheldon,  45  N.  Y.  S.  R.  166,  18 
N.  Y.  Supp.  815 1  BoUi  v,  Murray,  2  N. 
Y.  S.  K,  2.'J2 ;  BtwiH  v.  Ei^cnhart,  36 
Neb.  794,  55  N.  W.  252;  Van  Bkike  v. 
Potter,  53  Neb.  28.  73  N.  W.  2§5;  Olm- 
sted  V.  Q&re,  100  Pa,  127;  Logun  v. 
FieM,  75  Mo.  App.  594. 

"Carpenter  v.  Blake,  60  Barb.  488, 

^Vanhoosffr  v.  Bereghoff,  90  Mo.  487, 
3  S.  W.  72, 

And  instruction  in  an  action  for  mal- 
practii-fr  flssumiiig  that  the  trefitment  of 
the  defend  ant  was  not  proper  shonld  not 
be  given,  its  propriety  being  a  question 
of  fact  upon  tb&  pvidence.  lAnk  v.  Shel- 
don, 45  N.  Y.  a  R.  166,  18  N.  Y.  Supp. 
SIS. 

"^Sewiti  r.  Ei^enfmri,  36  Nd3.  794,  55 
N.  W.  252.  ^ 

And  it  ii  for  them  to  baj  upon  all  the 
evidence,  expert  and  otherwise^  what 
treatment  amounts  to  negligence  under 
legal  roles  as  to  the  s*kill  required.    Ibid. 

**^ffsUen  T.  Boy  ft  ton,  132  Muss.  443. 

And  where  the  c^ae  in  an  action  for 
mal  practice  is  ftueh  that  it  necessarily 
devolves  cari^fulnesa  on  the  plaintiITt  arid 
the  proof  given  by  him  fiiirly  puts  in 
qnef*tkm  the  due  exercise  of  care  on  hi  a 
part,  the  jary  should  be  left  free  to  con- 


sider all  the  evidence  In  the  eaj*  ia  de- 
termining the  qtiestion  of  contribu!af]f 
nefjitgence,  and  aliould  not  be  confined  to 
evidence  given  upon  tbe  part  of  the  de- 
fendant only.  RobiBott^  r,  Gaty,  28  Obio 
St.  241, 

^Davia  v,  Spiiyer,  27  Mo.  App,  279. 

And  an  inconsistency  in  a  finding  in 
an  action  for  malpractice,  that  the  de- 
fendunt  was  guilty  of  negUgetiCf*  in  that 
he  wag  remias  in  giving  in  struct  ions  to 
a  nurse,  and  in  not  seeing  that  his  in^ 
atructions  were  properly  carried  o^t, 
will  not  entitle  the  defendant  to  a  dia- 
missal  of  action,  but  at  mo9t  to  a  new 
triaU  if  there  was  evidence  sufRcipnt  to 
go  to  the  jury  thereon*  McQua^  ¥. 
Eaatt(?ood,  12  Out.  Rep.  402. 

^Woodivard  v.  Haneock,  52  N.  C,  (T 
Jones.  L.)  384;  Tefft  y,  Wilcox^  6  Ean. 

4e. 

Btit  while  ordinary  skill,  care»  and  dtU 
igence  is  a  question  of  law,  tbe  nppli^ 
cation  of  the  law  to  the  fact  is  for  th« 
jury,  so  that  the  question  whether  or 
not  there  has  been  due  care  tn  the  par- 
ticular case  is  a  mixed  one  of  law  and 
fact.     Tfi.fft  V.  Wifcoap,  6  Kan.  46, 

" Cars i ens  v,  HanaelmaiK  61  MicL 
426,  1  Am.  St.  Rep.  50rt,  28  N.  W,  li9. 

''Riohards  V,  WiUmrd,  176  Fa.  181, 15 

Ati,  nc 
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to  i^ubligh  the  facts  upon  which  his  right  to  recover  depends.**  One 
claiming  negligence  or  want  of  skill  on  the  part  of  a  physician  must 
allege  and  prove  it^**  And  if  improper  abandonment  of  a  cam  h  re- 
lied upon  for  a  recovery,  it  must  be  set  out  in  the  declaration  and 
proved.^*  And  the  burden  also  rests  with  the  person  alleging  it  to 
allow  that  the  injury  complained  of  resulted  from  the  negligence  of 
the  physician  f^  or,  to  show  absence  of  consent  to  the  performance  of 
ttn  operation,  when  the  patient  voluntarily  submitted.^'  And  the 
burden  of  proof  rests  with  the  plaintiff  in  an  action  against  physicians 
for  falsely  making  a  certificate  of  insanity  of  a  person,  to  establish  the 
claim  that  such  person  was  not  insane,^^  and  that  the  physician  was 
n^ligent  when  he  made  the  eKaraination,*^ 

So,  the  burden  rests  with  the  plaintiff  in  an  action  for  malpractice 
to  show  his  freedom  from  negligence  contributing  to  the  result  com- 
plained of.^*  And  where  the  employe?  employs  a  physician  for  tb© 
benefit  of  his  employees,  he  m  presumed  to  use  reasonable  care  in  his 
selection;  and  the  burden  of  proof  of  negligence  in  such  selection 
rests  with  him  who  asserts  it^^  Where,  however,  the  defendant  takes 
the  ground  that  the  terms  of  his  contract  were  such  as  to  protect  him 
from  liability  for  his  acts  or  oroissionsj  or  that  the  contract  has  been 


"W«l^  v.  World's  Dixpcnaanf  Medical  It  Tesim  with  th«  pluintifT  in  an   ac- 

Aa*o.  §  N.  Y,  S.  R-  452;  Georgia  North-  tion  t^gainst  a  physician  for  malpracUoe 

*rii   R.  Co,  V*  Ingram,  114  Ga.  639.  40  to  show  that  the  phjsician  had  not  rea- 

8,   E,  708;   Bmrd  v,  Morford,  29  Iowa,  sonable  and  ardinaty  skrl! :  or  thivt,  haT- 

S31 ;  8iot€  uJie  of  Janney  v.  Houaekeep-  ing  auch  skiU^  be  m^glvcUni  to  apply  it 

cr,  70  Md.  1ti2t  2  L.  H^  A.  587,  14  Am.  with  such  care  and  djligt'nce  as  in   hia 

St.  R*?p.  340.   16  AtL  382;   M*  Via  Urn  v.  jiid^icnt,    properly  eiterctfted,   th**  caa« 

Adamv,  1&  Pick.  333,  31  Am.  Dec,  140;  riKjutrwI.     Paiten    r.     Wiggin,    51     Me. 

Conkry  v.  Carpenter,  100  Mich.  1,  S3  N.  5!t4.  81  AlT).  Dpc.  5&3. 

W,  ©ai);   VanhooAer  v.  Berg  ho  ff,  90  Mo.  ^Bcmus    v.    Houfard,    3    Watta,    265; 

4B7,  3  8.  W.  72;  Leighlon  v.  SargmiU  31  Baliou  v.  Presooit,  64  Me.  S05. 


K.  H.  119^  64  Am.  Dec.  323;  Wohlmri  v. 
B^ih^ri,  23  Pa.  8uper.  Ct.  213. 


^■hfi^e  V.  Nchon,  39  111.  A  pp.  63  j  Mc^ 
Eee  V.  Alien,   94   111.   App,   147;   Petti- 


But  it  IB  not  nect*s*sjiry  to  prove  it  by   grew  v.  Lewni.  48  Kan.  78,  2tJ  Pac.  458. 


cYictmce  in  depend  put  of,  and  unconnect- 
ed  trith,  the  triHitttient  in   the  case   in 


^Sfnte  fiJifr  of  Jnnnejf  v.  //otwrefeeep^Ti 
70  Md,   162,  2  h.  ft  A.  587.  14  Am.  St. 


qii^lion.     Leigkton  y.  Sargent,  31  N.  H.    Rep.  34Q,  16  At).  332. 


119,  64  Am.  Dec.  323, 

^Rohimon  v.  Campbell,  47  lou-a,  626  r 
MeKet  v.  Allen,  M  111.  App.  147;  S<nid^ 
T.  Crotfi£tfi,  43  lud.  343 ;   Pet  tigreic 


Pennf^U  v.  Cummir^gs,  76  Me.  163. 
^WiUiQms  ¥.  LeBar,  141   Pa.   149,  21 
Atl.  526. 

WhttrMeH  v,  mil,  TOl   Town,  629,  3/ 


V    l.€uns,  46  Kan,  78,  26  Pac.  458 ;  Fee-    L.   R.  A.  830.  70  N.  W.  750,  66  N.  W, 

nen    v,    Bpalding,  89    Me.    Ill,   35   Atl.    SOI;    Baird  v.  Morford,  29   Iowa,   531; 

,1027;  Cagford  v.  Wilbur,  86  Me.  414,  2ft    (Mt/ford  V.  Wilbur,  86  Me.  414.  29  Ail. 


lit  11 17  ;  State  me  of  Janney  v.  Home 

70  Hd.   162,  2  I,.  R  A.  587.   1 4 

i.  St.  Rep.  340.  16  Atl.  382;  Lei^hion 

Sargcni.  31  N.  H.   119,  «4  Am.  l>c. 

i;    Wirtn^r  v.  Lathrop,  67   Hun,  611, 

N,  Y.  Supp.  510;  Baire  f.  Reese,  7 


117.     Cortfra,  Semrd  v.  Et  Pout,  M.  <| 
M.  R.  Co.  5  McCrary,  515,  18  Fed.  221. 
^Big  Htone  Oap  iron  Co.   ¥,   KBiron 

(Va.)  45  b.  E.  740. 
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rescinded,  he  Easumes  the  affirmative  and  has  the  burden  of  proof  to 
that  exteiiU^^ 

61S.  Evidence;  competency. — The  ordinary  rules  as  to  oompetency 
and  relevancy  of  evidence  apply  to  actions  for  malpractice^  except  m 
affected  by  the  peculiar  character  of  the  facte  to  which  they  are  ap 
plied.^®  The  question  at  issue  in  an  action  for  malpractice  is  the 
conduct  of,  and  treatment  by,  the  defendant  in  the  particular  case  ia 
hand;^"  and  his  general  skill  or  general  reputation  for  skill  is  not 
relevant  or  competent  when  the  basis  of  the  charge  against  him  ii 
negligence.^*  Nor  is  his  possession  or  nonpodsession  of  a  license  or 
diploma  competent  or  relevant  as  evidence*^*  But  when  the  charac- 
ter and  competency  of  the  physician  are  put  in  issue,  his  qualifica- 
tiona  and  reputation  for  skill  are  competent  and  material  ;^*  though 
evidence  of  this  character  must  be  confined  to  general  reputation ;  par- 
ticular acts  or  specified  facts  are  not  admissible,^*  His  skill  may  be 
shown,  however,  by  the  evidence  of  others  in  the  same  profession  hav- 
ing knowledge  of  his  practice;®^  and  he  himself  may  testify  that  he 


'^Batlou  V.  Prescott,  64  Me.  306. 

*Both  from  the  neceflsity  of  the  case 
and  on  i^pneral  ground  a  of  public  policy, 
a  married  wcmuin  is  a  conipetent  witnesd 
for  hpr  husband  iti  an  action  brought  by 
him  a^iinst  a  physician  for  malpractioe 
in  mc^iieal  aervicea  rendered  to  her,  not- 
withst-amlinp  the  general  rule  that  a 
married  woman  ia  incompetent  to  toatif; 
in  be h  11  If  of  lier  husband.  Cramer  v. 
Burt,  154  Mo.  112,  7?  Am.  St  Bep.  752, 
55  S.  W.  258. 

^Meris  v.  Detweiler,  8  Watts  *  S. 
376  J  Cajjford  v.  Wilbur,  86  Me.  414.  29 
Atl.  1117. 

'^Meriz  T,  Detuffnler,  8  Watt*  &  S, 
370;  HoUzman  v.  Hoy,  in  Itl.  App.  46»; 
Smith  V.  Stump,  12  Ind.  App.  359,  40 
N.  K  279;  Cimk  v.  Com.  Ill  Ky.  443, 
63  S.  W.  740;  Carpenter  v.  Blake,  60 
Barb,  4S8;  WiUiams  v.  Foppleton,  3  Or, 
139;  Graham,  v.  Oaulter,  21  Tei.  Ill; 
Foling  v*  San  Antonio  d  A.  F,  R.  €o. 
(Tex.  Civ.  App.)  76  S,  W.  69. 

And  evidence  in  an  action  for  mal- 
practice, of  a  claim  by  a  phyaician  that 
he  possessed  extraordinary  skiJl  and 
would  effect  a  cure^  ia  not  adini8sibte  un* 
der  a  declaration  charging  a  want  o! 
ordinary  care  and  skill,  Goodimn  t, 
Hermm,  65  Me.  223. 

^Butc  V,  Pot  I  ft,  76  CaL  304,  18  Pae. 
32ft"  Big  ^tone  flap  Iron  €o.  T.  Ketron 
tV^A  45  8.  E,  740, 

But  H'berc  a  pihy^ician  testifies  in  sji 


action  for  malpractice  that  he  waA  ordi^ 

narily  skilful  and  had  much  experience, 
it  is  within  the  Icgitjinate  rang?  of 
cross-examination  to  prove  by  his  adnus- 
sion  that  he  did  not  have  a  liccnae  ob- 
tained after  examination  as  to  his  med- 
ical  knowledge,  for  the  purpose  of  ^U 
crediting  his  tcetlmonv.  ChalU$  f. 
Lake,  71  N.  H.  90,  51  Atl  260. 

"Lttcy  V.  Kossuth  Coutiip,  im  low*, 
16,  76  N.  W.  689;  Orannis  v,  Bramdeii, 
5  Day,  200,  5  Am.  Dec.  143;  Vankomtr 
V.  Bf^Tffhoff,  m  Mo.  487,  3  S.  W,  72  j 
Carpenter  v.  Blake^  60  N.  Y,  696.  Ana 
see  Ooyte  v.  New  York  Eye  d  E^  fur 
firmary,  80  N.  Y.  631. 

But  evidence  of  the  general  chmracier 
of  the  defendant  in  an  action  for  raal- 

firactice,  and  that  he  vraji   not  a 
arly  educated  physician  and  si 
improper  if  offered  to  enhance  di 
Orannia  v.  Brandm^^  5  Day,  ^80,  5 
Dec.  143. 

**lMctf  V.  Kossuth  Count  If ^  106  fowm* 
16,  75  N.  W,  689;  Link  v,  Shtldon.  45 
N.  Y.  S.  R.  165,  18  N.  Y,  Stipjp.  816, 

*^Carpmtter  v,  Bt^ike,  60  Barb.  488? 
WiUiams  v.  Foppleton,  3  Or,  I3t;  Ci»k 
y.  Com.  Ill  Ky.  443,  63  S.  W.  740. 

But  the  opinion  of  a  phyKician  wiili 
whom  the  defendant  in  *  *  malpractit^ 
caae  atudied  bia  profe^^ion,  am  ia  vrhetb- 
er  the  defendant  po^^e^ed  morf  than 
the  ordinal^  ftkill  of  mtfmbent  of  th» 
profesaioti,  is  not  competent,     Lti0t(m 
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used  his  best  skill  and  ability y**  and  explain  the  meaning  of  his  acts.*^ 
Svidenoe  of  the  professional  character  of  assistants  is  admiseible  as 
tending  to  ahow  performance  of  the  duty  to  exercise  care  in  their 
employment;^*  and  evidence  of  the  admission  to  practise  of  a  physi- 
dmn  would  appear  to  be  material  and  competent  on  the  question  as 
to  whether  his  employment  by  an  employer  for  the  benefit  of  his  era* 
ployeea  was  negligent^*  And  when  evidence  of  good  reputation  for 
skill  has  been  given,  it  may  be  rebutted  by  showing  defective  profes- 
sional education  or  attainments,  or  irregular  qualification.^* 

So,  the  general  result  of  similar  cases  or  operations  is  admissible  ;** 
but  the  particular  results  of  the  defendant's  own  cases  cannot  be 
abowTL**     Nor  is  it  competent  to  show  that  no  eflFort  was  made  to  ra- 


w,  Bargmt,  31  N.  H.  119,  64  Am.  Dec. 
3S3. 

And  th#  fi^neral  repulation  of  a  med- 
icaJ  in^tjtiite  at  which  a  physician  ha^a 
mttendt^d  lectures  ia  not  admiasible  in 
m  tnii  1  practice  case  as  b<*flring  upon  the 
qnp^ion  of  hh  skill  as  compared  with 
UmiI  of  other  surgeons.     Ibid. 

•ZJoyie  V.  New  York  Eye  ^  Ear  In- 
fiirmarp,  80  N.  Y.  631;  Fiaher  ▼.  }iie- 
oailt,  2  111.  App.  484. 

^TttQjnhly  r.  Leach.  11  Cush.  Ml. 

And  a  phyaidan  who  has  testified  In 
mn  action  for  malpractjee  agalni^t  him, 
that  he  administered  proper  remedies, 
may  he  required  on  croas -examination  to 
detail  the  kind  of  medicine  adminis^ 
tered,  though  there  was  no  charge  in 
the  complaint  that  he  had  administered 
jncdieiae  of  any  kind.  Thomas  v*  Dab- 
htrmomt,  31  Ind.  .\pp.  146,  67  N.  E.  463. 

^Dopte  T.  Act/  York  Eye  d  Ear  In- 
firmarv,  80  N.  Y.  631 ;  Jonu  v*  Angell, 
m  Ind,  376. 

But  the   fuct  that  a  BkiHed   sur^on 

Hflslated  tlie  defendant  is  not  admis^iihle 

is  an  action  for  malpraHice  aa  tending 

to  prove  either  the  skill  or  diligence  of 

tiM  defendant,   where  there  appears   to 

hMwm  tweo  A  diBBgreement  in  their  mode 

0f  ti^eatmciiit   Rtid  the  skilled   surgeon 

illd   not  attiFnd  by  the  procurement  of 

tbe  defendant.     Leighfon  y.  Sargent^  31 

-  K-  M.  1 19,  64  Am.  Dec.  323. 

I       ^Poting  V.  8an  Antmtio  d  A^  P.  R,  Oo. 

'  (T«3t  Civ,  App.)  75  S.  W.  6ft. 

Bot  a  newflpa|KT  puhliention  of  the 
prodHnUn^  of  a  meilical  board  which 
iUmitl4Hl  a  physician  to  pra«tti«  it  im- 
niaUirial  ftna  incompetent  on  th&t  issue. 

^Or^nms  w,  Brandett,  6  Dny.  280*  6 
Dec  143  s  HeMt  v*  howreyl  122  Ind. 


225,  7  L.  R.  A.  flO.  17  Am.  8t.  Rep.  35!>, 
23  N.  E.  IfiO;  Mayty  v-  Wright,  63  Mich, 
32,  29  N.  E.  832  j  Wi^uw  v.  FerreU^  10 
Tes.  Civ.  App,  231,  30  S.  W,  450. 

While  no  particular  i^^atem  of  tnedi* 
cine  may  he  e&tahliahed  or  favored  b^ 
the  lawn  of  a  state,  proof  that  the  de- 
fendant in  an  action  for  malpractice  wii« 
a  botanic  physician,  and  of  methods  of 
treatment  adopted  under  the  botanic 
system  of  practice,  and  that  his  inethodH 
were  according  to  that  system,  is  ad* 
miflfljhle,  Bowmmn  T,  Wood*,  1  G* 
Greene,  441. 

*^Ptck  V.  Suichinson,  88  Iowa,  320,  55 
N.  W.  61 L 

But  evidence  a«  to  how  certain  frac- 
tures are  generally  treated  is  not  com- 
petent in  an  action  for  malpractice  in 
improperly  attending  to  Buch  a  fracture* 
Link  V.  Sheldon,  45  N,  Y.  8.  R.  165,  IS 
N.  y.  Supp.  815. 

"^Qreerw  v.  Hoark,  8  Kan.  App.  300*  56 
Pae.  329;  L^ghton  v-  Sargent,  31  N,  li. 
119.  64  Ana.  Dec.  323;  Link  v.  Sketdmi, 
136  N.  Y.  1,  32  N.  E.  006.  Amrming  45 
N,  Y,  S.  R.  165,  18  N.  Y.  Supp,  815: 
Baker  v.  Haneock,  20  Ind.  App,  4ofl.  tia 
N.  E.  323.  64  N,  E.  38  j  Olmsted  v. 
(Jere,  \m  Pa.  127. 

And  evidence  of  what  practice  the  de- 
fendant has  had  and  of  what  carves  he 
has  treated^  and  hia  course  of  treatment 
with  them,  is  inadmimiibte  for  the  pur- 
pose of  showinf?-  his  skill  in  a  malprwc- 
tico  case,  where  the  character  of  the  eajw** 
and  their  treatment  appear  only  throiifrli 
the  defendant's  declaration s  in  hi^  own 
favor.  Leighton  v,  Sargent ^  31  N*  H. 
110.  64  Am.  Dee,  323, 

But  where  the  defendant  in  an  action 
apninst  a  veterinary  suri^eon  for  the  im- 
proper    performance    of    an    operation 
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cover  compensation  for  services  ;**  and  the  jury  should  not  be  pennit- 
ted  to  determine  for  themselves  as  to  the  propriety  of  a  physician  s 
treatment,  by  personal  inspection.^^  But  the  actusd  condition  and  its 
probable  causes  may  always  be  shown.*'  And  the  exhibition  of  the 
injured  member  has  been  permitted^  apparently  for  the  purpose  of 
showing  such  condition  ;*^  and  it  is  always  competent  to  show  a  change 
of  condition  apparently  due  to  the  injury;*^  and  the  subsequent  medi- 
cal treatment  may  be  shown.*^ 

Soy  consultations  held  by  physicians  or  surgeons  at  the  time  of  the 
alleged  improper  treatment  may  be  given  in  evidenoe;*'  but  consolta- 


upon  an  animal,  testified  without  objec- 
tion on  cross-examination  to  the  per- 
formance of  two  other  similar  opera- 
tions on  other  animals,  he  may  properly 
be  asked  as  to  the  cause  of  the  death  of 
the  other  animals  operated  upon.  WiU 
Itams  V.  Gilman,  71  Me.  21. 

"•Baird  v.  Qillett,  47  N.  Y.  186. 

But  evidence  that  a  physician  re- 
ceived no  compensation  from,  and  made 
no  charges  against,  a  patient  for  serv- 
ices, introduced  by  the  defendant  in  an 
action  for  malpractice,  if  incompetent,  is 
harmless,  and  not  a  ground  for  reversal 
at  the  instance  of  the  plaintiff;  since 
such  evidence  would  be  favorable  to  his 
case.     Jones  v.  Angell,  95  Ind.  376. 

**Car8teii8  v.  Hansclman,  61  Mich. 
426,  1  Am.  St.  Rep.  606,  28  N.  W.  159. 

But  an  injured  wrist  of  the  plaintiff, 
in  an  action  for  malpractice  in  improp- 
erly attending  to  it,  may  be  examined  by 
the  defendant  in  the  presence  of  the 
jury,  where  she  bared  it,  and  exhibited  it 
to  the  jury,  and  assumed  to  move  it  for 
the  purpose  of  showing  its  defects.  Win- 
ner V.  Lathrop,  67  Hun,  511,  22  N.  Y. 
Supp.  616. 

"^Williams  V.  Nally,  20  Ky.  L.  Rep. 
244,  45  S.  W.  874;  Whitesell  v.  mil,  101 
Iowa,  629.  37  L.  R.  A.  830,  70  N.  W.  750, 
66  N.  W.  894 ;  Quinn  v.  Higgins,  63  Wis. 
664,  53  Am.  Pep.  305,  24  N.  W.  482. 

And  evidence  in  an  action  for  mal- 
practice alleged  to  have  caused  blind- 
ness, that  the  treatment  by  a  physician 
subsequently  called  was  improper,  is  ad- 
missible; since,  if  the  blindness  was  pro- 
duced by  his  bad  practice,  the  de- 
fendant could  not  be  held  responsible. 
Doyle  V.  New  York  Eye  d  Ear  Infirma- 
ry, SO  N.  Y.  G31. 

*^JJe88  V.  Loirrey,  122  Ind.  225,  7  L.  R. 
A.  90.  17  Am.  St.  Rep.  355,  23  N.  E. 
150;  Fowler  v.  Sergeant,  1  Grant,  Cas. 
3r>5. 

Tlic  plaintiff  may  be  required  to  sub- 


mit to  an  examination  bj  experts  for 
the  purpose  of  enabling  them  to  deter- 
mine the  extent  of  the  injuries.  WalUk 
V.  Sayre,  McClellaxid,  CivO  Malpnetiee, 
303. 

And  the  bones  of  a  fractured  leg  maj 
be  introduced  for  the  inspection  of  ex- 
perts, in  an  action  for  malpractice  it 
improperly  setting  it.  WiUiamu  v.  ITsI- 
ly,  20  Ky.  L.  Rep.  244,  45  &  W.  874. 

"Hewitt  ▼.  EiBenhart,  36  Neb.  7M, » 
N.  W.  252;  Priehard  ▼.  Moore,  75  DL 
App.  553;  LawsoH  t.  Oonawoff,  S7  W. 
Va.  159,  18  L.  R.  A.  627,  38  Am.  8t 
Rep.  17,  16  S.  E.  564. 

And  photographic  negatives  taken  bj 
the  Roentgen  or  X-ray  process,  showing 
the  shape  and  size  of  a  broken  bone  at 
different  times  in  its  treatment,  are 
competent  evidence  in  an  action  for  mal- 

gractice.  Tish  v.  Welker,  5  Ohio  S.  ft 
.  P.  Dec.  725. 

"^Boicer  v.  Self  (Kan.)  75  Pac  1021; 
Doyle  V.  yew  York  Eye  d  Ear  Infirma- 
ry, 80  N.  Y.  631. 

Evidence  as  to  the  condition  of  a  pa- 
tient's health  at  the  time  medical  treat- 
ment began,  and  as  to  the  length  of  time 
he  was  treated  by  others  after  defendant 
had  ceased  to  attend  him.  is  admissible 
in  an  action  for  malpractice,  where  the 
jury  is  cautioned  to  compensate  the 
plaintiff  only  for  such  injurj-  and  dam- 
age as  may  have  been  caused  by  the 
negligence  of  tlie  defendant.  Leisenrinf 
V.  LaCroiw  (Neb.)   94  N.  W.  1009. 

^Williams  v.  Poppleton,  3  Or.  139. 

And  where,  in  an  action  for  malpra^ 
tice  in  attending  to  a  patient's  lop.  it 
appears  that  medical  gentlemen  other 
than  the  attending  physician  had  met  in 
consultation  without  notice  to  him.  it 
may  be  shown  by  other  medical  wit- 
nesses what  the  practice  with  rejr«rd  to 
consultations  was.  Mertz  v.  Dcttceilcr, 
8  Watts  &  S.  376. 
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tioos  on  Other  occasions  cannot**  And  the  acts  and  condition  of  the 
physician  at  that  time  with  reference  to  being  intoxicated  are  admis- 
sible as  a  part  of  the  res  gestw,^^  and  so  are  the  acts  and  conduct  of 
the  physician  with  reference  to  the  case;"*^  and  the  nature  and  projRT- 
ties  of  the  medicines  given  maj  be  shown, "^^  And  evidence  of  excla- 
mations accompanying  pain,  and  indicative  of  physical  suflfering  upon 
the  part  of  the  plaintiff,  made  at  the  time  of  the  alleged  injury,  is  also 
admissible  as  original  testimonj.^^ 

517.  Evidence;  smffioiency.^ — The  usual  rule  regarding  a  preponder- 
ance of  evidence  to  warrant  a  verdict  seems  to  apply  with  full  forc^  to 
actions  for  malpractice. ^°     A  physician  cannot  be  held  liable,  how- 


'^WiUiamM  IT.  PoppUfon,  3  Or.  139. 

^Merrill  v.  Fepperdinet  9  Ind*  App- 
41«,  36  N.  K  92L 

"  Evident^  of  a  statefneTit  by  a  phyai- 
rian  that  he  would  guflrantee  a  cure  of 
tiU  patient  in  three  months  i«  admiss^t- 
h\e  on  an  wne  as  to  bis  incompetency 
and   negligence^  when  taken   in  con  nee- 

■  tiOTi  with  other  evidence  going  to  show 
Che  incurahle  nature  ol  the  patrent*8  ail- 
ment McDontiid  V.  Barria^  131  Ala, 
359,  31  So,  54S. 

And  a  conversation  between  a  patient 
And  a  third  person,  tending  to  show  the 
patient'fi  igriorance  of  his  physician**  ah- 
fiance  frotn  town,  is  admissible  in  an  ac- 
tion for  malpractice*  in  which  it  was  al- 
l#^d  that  the  phyHieian  abandoned  his 
patient  without  n of  ice  wbiie  the  atten- 
tion of  a  physician  was  stiti  necessar)'. 
Hvrbtmr  v.  Marlin,  62  Me.  636. 

And  evidence  in   an    action    for   mal- 

f>rActief.   that  the  defendant  falsely  or 
iiipropei-ly  pretended   that   the  defend- 
ant*!  w»fe   was  afflicted   with   a   named 
diveiise^  attribyting  his  want  of  sueeeftB 
to  Ihnt,  h  proper  for  the  Gonside>ratian 
of  the  jury  for  the  purpose  of  showing 
hia  ii^orance  of  the  true  state  of  her 
ciLset  but  is  not  to  be  considered  as  en- 
limnein^  the  damages^     (Jranni$  v.  Bran- 
ds, 5  Day,  260,  §  Am.  Dec  143. 
^^^^Merts  V.  Detwmler,  8  Watts  4  S,  376, 
^^^Hind  teatimony  on    the    part    of    the 
^^^^mr  of  the  plaintiff  in  an  action  for 
Hi^Tprfictice,  in  whose  house  ahe  lived, 
H  ftod  who  had  abundant  means  of  know- 
V   ing   the   treatment   she   received,   aa   io 
H    whether  he  would  be  likely  to  know  of 
^    the  application  of  any  other  medicines 
than  timse  prefer  Shed,  is  not  subject  to 
ibe  objection  that  it  calls  for  the  opinion 
of  the  wltneaa  on  a  matter  of  fact.   Cock- 
mm  Y.  Millar,  13  Iowa,  120. 

"Mayo  T.  WHght,  53  Mleh.  32,  29  N. 


W.  832:  Hyatt  v.  Adams,  16  Mich.  180; 
lAnk  V,  BheUon,  46  N,  Y.  S.  It  105,  18 
N.  Y,  Supp.  816. 

This  is  the  rule,  though  some  of  them 
were  made  in  the  absence  of  the  physi- 
cian,    HffUtt  y.  Adam^,  16  Mich.  180. 

And  the  fact  that  &  phyaician  attend- 
ing  a  patient  with  a  broken  leg  meas- 
urpd  the  limb,  and  said  that  it  was  all 
ri^ht,  in  the  presence  of  the  patient, 
who  made  no  objection  to  the  statement, 
is  properly  admitted  in  evidence  in  an 
aeti on  for  m a  1  practice  in  imp roperly 
caring  for  the  limb,  as  a  part  of  the 
res  ffestix  and  as  a  verbal  statement  in 
the  presence  of,  and  acquiesced  in  by, 
the  opposite  party.  Files  v.  Hughmf  10 
Iowa*  679. 

But  the  opinion  of  the  plaintiff  in  an 
action  for  malpractice,  alleging  im- 
proper treatment  of  his  injured  leg,  t^at 
the  bandages  were  too  tight,  is  not  ad- 
missible. Mayo  V.  Wright,  63  Mich.  32, 
2fl  N.  W.  932, 

"See  y aggie  v.  Allen,  24  App.  Di¥, 
594,  48  N;  Y.  Supp.  827;  OeivheU  r. 
Lindtet/,  24  Minn.  2*15;  Lang  ford  t, 
Jan€9,  18  Or.  SOT,  22  Pac  1064;  Oorea 
V.  Graff,  77  Wis.  174,  46  N.  W.  4B. 

Conflicting  evidence  as  to  the  result 
of  an  operation  performed  by  a  physi* 
cmn  will  not  warrant  a  verdict  against 
him  in  an  action  for  mansl^iughter,  in 
the  absence  of  evidence  of  any  want  of 
flkill,  knowledge,  or  care  upon  his  part, 
where  the  evidence  for  the  defense  wa^ 
positive  and  uncontradicted  that  the 
operation  was  a  proper  one,  and  was 
performed  in  a  skilful  and  careful  nian- 
ner,  and  that  it  was  impossible  Ihut  it 
fthonld  have  nnused  the  injury  com 
plained  of.  fVeticy  v.  Spalding,  BO  Mc. 
Ill,  35  Atl.    1027. 

And  the  mere  fact  that  the  credibility 
of  a  witneup  against  the  plaintiff  in  aji 
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eveT|  on  the  mere  conjecture  of  uneducated  pereons  and  nonex|)ert 
witnesses  as  to  the  propriety  of  his  treatment;  the  question  ia  one 
which  must  he  determined  largely  upon  expert  ©Fidenee.^*  And 
proof  showing  a  mere  conjectural  possibility  that  unfavorable  results 
were  due  to  want  of  care  or  skill  is  not  sufficient*^  And  mefe  flit 
ure  on  the  part  of  a  physician  to  effec^t  a  cure  does  not  estahlish  of 
raise  a  presumption  of  a  want  of  care  on  his  part  ;^*  nor  does  the  im- 
perfect or  only  partial  success  of  a  surgical  operation  ;•"  or  the  mcfe 
failure  to  discover  a  fracture  or  dislocation,**'  And  the  fact  that  • 
patient  grew  worse  under  a  physician's  treatment,  and  becaine  better 
afterwards,  is  not  evidence  of  improper  treatment*^  And  a  diaiife 
of  treatment  does  not  tend  to  show  previous  improper  treatment;** 
though  a  mistaJte  in  treatment  and  the  necessity  of  a  second  operatign 
afford  some  evidence  of  improper  practice,  which  should  go  to  the 
jury*^*     Nor  is  general  incompetency  established  by  proof  that  the 


iiction  for  itjalpnietice  is  involved  doe* 
not  have  the  efTect  to  prove  the  nonex- 
iitenoe  of  the  fact  tfaliiied  t€i  by  him, 
W4ll9  V.  World^s  Di^p^nsaty  Medical 
A«so.  9  N.  y*  a  R.  452. 

**\Viird«mart«  v.  Bame»,  92  Wis.  206, 
66  N.  W.  11 1 ;  Quinn  v.  Riggin*,  63  Wi8, 
664,  53  Am,  Rep.  603.  24  N.  W.  482 ;  De 
Long  V,  Detaney,  206  Pa,  226,  55  AtL 
»05,  And  se€  Emng  v.  Goode,  78  Fed. 
442;  Gores  v,  Graff,  77  Wis.  174,  46  N. 
W.  48;  Barker  v.  Lane,  23  K  L  224,  4« 
AtL  0(13. 

"Mttrtin  v.  Courtney ,  B7  Mino.  Ifi7i 
fll  N.  W.  487. 

Testimony  of  a  physiciQii  in  an  action 
for  malpractice  in  caring  for  an  injured 
hand,  that  the  operation  whb  n  good  job, 
Htid  that  he  did  not  consider  it  negligent, 
but  that  he  thought  they  could  have 
saved  the  thumb,  is  of  no  probative  force 
to  show  negJij3^nce  on  the  part  of  the 
attending  Burgeon,  and  doee  not  juatifj 
the  BUbmiaaion  of  the  question  of  mal- 
praeti<^  to  the  jury.  Pepke  v.  Grace 
Hoffpital,  130  Mich.  493,  00  N.  W.  278. 

'^Lawson  v.  Conatoay,  37  W*  Va,  15D, 
18  L-  H,  A.  627,  38  Am,  St.  Rep.  17,  16 
a  E,  664;  Wohleri  V.  Seibert,  23  Pa, 
Super,  Ct  213. 

'Die  jury  in  an  action  for  malprectiee 
cannot  draw  the  conclusion  of  uOfikilful- 
noat  upon  the  part  of  a  phyftieian  from 
the  result  of  the  treatment',  that  the 
treatment  was  improper  must  be  nhown 
by  evidence.  Sim*  v*  Parker,  41  II L 
App,  284, 

^Files     r.     Hughes,    10    Iowa,    57P; 


WhiieBeU  v.  Bill,  101  Iowa,  «M.  87  L 
R,  A.  830,  70  N;  W,  750,  09  R  W.  6M: 
PeHigre^^^  v,  LeuAa,  40  Kanu  1%.U  fm^ 
458;  Wood  v,  Borliyr,  49  Midi.  2flfi,  II 
N,  W.  697;  Btej^enmon  t.  QeUtkofft,  10 
Mont,  563,  27  Pac  404, 

Esppcially  ia  this  so  a«  agahiit  Ifat 
testimony  of  practiatnj^  phjiidiiw  hid- 
ing to  prove,  not  only  thAt  the  mat 
ment  and  appliances  uaesl  were  apprtwfd 
by  medical  writers  of  enilni?nee  and  »a 
thority,  but  alao  thut  the  b<«nrfit  r^alt 
ing  from  aueh  treatment  waA  &1]  thit 
eould  be  expects,  ii»d  waa  entaiidi 
nary  in  vipw  of  the  severity  of  Ihe  i» 
jury,  Bterenntm  v.  Q^ih^rpi,  1*« 
Mont.  663,  27  Pac,  404. 

^llichurd^  r.  Willaark^  I7fl  Pa.  1§1,» 
Atl,  114 J  /antes  v,  €rt^k€it,  34  K  a 
540. 

But  it  may  be  oonslden^  in  ftmm^ 
tion  with  all  of  the  other  evidifiw  » 
the  ca&e,  in  dett-rmining  wlt^tber  of  Btft 
be  used  ordinnry  skill  mud  i^tt  t«  m- 
certain  the  character  of  the  iajnn 
RiohardM  v.  WiHard,  ]7fi  l»^,  Ig|,  33  It! 
114, 

^'Wurdemanm  ▼,  Bam^,  92  WK  804 
m  N.  W.  UK 

Nor  does    mere    proof    of 
carelessness,  or  In  attention 


iie|l%M; 


and  BiifTering,  authorise  «  neoveiy  iAM 
action  for  malpractice  allcftd  Is  lif* 
rendered  amptitation  nrfrnnirf  W^m 
V,  Teed,  3  Caf.  190, 

"H^^ood  V,  Barker,  49  Mich.  $96,  U  > 
\V\  507. 

^m\cdey  \\  Spokane  FalU  d  h\IL0^ 
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defendant  engaged  largely  in  other  pursuits  f*  or  by  the  fact  that  in 
making  an  amputation  he  used  crude  and  unusual  implements.®^ 
And  if  a  physician  adopted  treatment  not  of  any  particular  school  in 
lihe  abstract,  but  of  his  own  particular  school,  which  he  publicly  pro- 
fessed and  practised,  and  the  medical  testimony  offered  by  the  plain- 
tiff in  an  action  against  him  for  malpractice  related  to  treatment  pre- 
acribed  by  a  different  school,  such  testimony  should  be  weighed,  not 
alone  with  regard  to  bias  or  prejudice  influencing  the  testimony  of  the 
witnesses,  but  with  regard  to  bias  or  prejudice  which  might  influence 
or  incline  the  jury  in  favor  of  one  school  rather  than  the  other.** 

Proof  that  a  physician  accepted  offered  employment,  however,  is 
sufficient  to  sustain  an  averment  that  he  was  employed  at  his  special 
instance  and  request;*^  and  to  sustain  an  action  it  is  not  necessary  to 
establish  gross  culpability:  mere  evidence  of  want  of  proper  or  or- 
dinary care  or  skill  in  the  discharge  of  duty  by  a  physician  is  sufiS- 
eient  to  take  the  case  to  the  jury.*®  And  failure  to  discover  a  severe 
internal  rupture,  after  complaint  by  the  patient  of  local  suffering,  is 
sufficient  to  establish  actionable  negligence.**  So,  the  fact  that,  after 
llie  healing  of  a  fracture  of  an  ankle,  the  foot  was  crooked  and  the 
ankle  joint  stiff,  is  sufficient  to  go  to  the  jury  ;^*  and  so  is  evidence  of 
negligence  and  unskilfulness  in  handling  a  broken  limb  at  the  time 

as  Wash.  349,  04  Am.  St.  Rep.  880,  70  himself  out  as  a  cancer  doctor  having 

piM.  972.  skill  and  experience    in    the   treatment 

And  where  it  appears  that  a  patient  and  cure  of  cancers,  and  claimed  to  be 

pot  himself  under  the  care  of  a  physi-  in  possession  of  a  prescription  procured 

daa  for  the  purpose    of    an    operation  from  a  cancer  specialist  that  would  re- 

Vpon  his  leg,  and  the  right  leg  was  pre-  move  cancers,  not  only  sustains  the  aver- 

pftred  by  the  nurse  imder  his  direction,  inent  that  he  was  employed  as  a  physi - 


the  patient  was  put  imder  the  in-  cian,  but  brings  him  within  the  rule  of 

Dce  of  chloroform,  and  the  physician  law  which  requires  the  exercise  of  sucli 

disputed  the  fact  that  it  was  the  right  skill  and  care  as  are  usually  possessed 

tar  that  was  to  be  operated  upon,  and  and  employed  by  general  physicians  in 

lUlcd  to  wait  to  hear  from  an  inquiry  the  treatment  of  such  maladies.     Ibid. 

^  telephone  addressed  to  the  family  of  ^Link  v.  Sheldon,  136  N.  Y.  1,  32  N. 

tbe   patient,  but   proceeded   to   operate  E.  696.     And  see  Degelau  v.  Wight,  114 

moon  the  left  leg  under  direction  of  the  Iowa,  52,  86  N.  W.  36 ;  Leisenring  v.  La 

Mtient's  father,  who  was  not  there  at  Croiw  (Neb.)  94  N.  W.  1009. 

{be  patient's  request,  there  is  sufficient  And  evidence  that  a  physician  did  not 

eHdenee  of  negligence  to  go  to  the  jury,  immerse  his  instruments  in  boiling  wa- 

BuUivan  ▼.  McOraw,  118  Mich.  39,  76  N.  ter  after  use,  in  an  action  for  malprac- 

W.  149.  tice,  is  sufficient  on  the  question  of  their 

^Mayo  ▼.  Wright,  63  Mich.  32,  29  N.  septic  condition  to  warrant  a  i^vpothet- 

W.  832.  ical  question  addressed  to  a  pliysician 

•AWer  V.  Buckley,  1  Swan,  68.  with  respect  to  the  effect  of  a  puncture 

Voroe  V.  Gregory,  63  Conn.  167,  22  L.  by  an   instrument   not   properly   steril- 

B.  A.  343,  38  Am.  St.  Rep.  371,  27  Atl.  ized.    Bower    v.    Self   (Kan.)    75    Pnc. 

1116.  1021. 

•JfuMtfr  ▼.  Chase,  29  Ohio  St.  577.  •'Lewis  v.  Dwinell,  84  Me.  497,  24  Atl. 

And  proof  in  an  action  for  malprac-  045. 

tiee,  that  the  defendant  was  a  farmer  bv  ^Hickerson  v.  Neely,  21   Ky.  L.  Reu. 

.1  ooeupation,  but  that  he  also  held  1257,  54  S.  W.  842. 
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of  reducing  the  fracture,  on  the  (juestion  of  whether  or  not  the  setting 
^vas  a  bad  Jok'^^ 

618.  Opinions  ai  to  propriety  of  treatitieni — A  physician  called  m^ 
witness  in  an  action  for  malpractice  may  be  ciiUed  upon  for  his  opin- 
ion, based  upon  the  facts,  m  to  whether  they  indicate  that  care  and 
attention  upon  the  part  of  the  defendant  which  the  case  demanded.'^^ 
And  whether  the  present  condition  of  the  patient  is  a^  good  as  iht 
average  condition  in  case  of  treatment  by  a  skilled  physician  k  a 
proper  question  for  an  expert*"^®  Nor  is  it  incompetent  for  a  medical 
expert  to  tetstify  as  to  what  treatment  a  reasonably  skilful  physician 
would  adopt  in  a  given  case.^*  And  a  physician  who  attends  a  fet&m 
that  had  been  in  the  care  of  anotlier  physician  may  give  an  opinion  as 
to  what  was  the  first  physician^s  treatmentj  and  testify  as  to  how  it 
differs  from  his  own,  and  as  to  its  effect  upon  the  patient;^'  and  such 
opinions  may  be  based  npon  hypothetical  statements  of  the  facts,^^  or 
upon  the  facts  of  the  case  as  testified  to  by  others,  upon  the  assumption 
that  they  were  true.'^  Where  there  is  a  conflict  of  evidence,  however, 
as  to  the  mode  of  treatment,  a  medical  witness  cannot  give  his  opinion 
upon  the  treatment  as  disclosed  by  the  evidence;  since  that  wotild  re- 
quire him  to  determine  what  treatment  the  evidence  disclosed  f*  and 
the  question  as  to  whether,  taking  the  facts  as  the  witness  understood 

^Spartfding  v.  BlUSf  S3  Mich.  311  *  47  And  what  would  be  proper  trpatment 

N,  W.  210.  for   a  ftimplo   fra chare,   ojid   th«t  tf**!- 

^H)lm9ted    v,     Gere,     100     Pa.     127;  men t  for  el  compound  fracture  would  not 

Wright  V.  Bardy^  22  Wis,  348;  Quinn  v.  be  mntcriiillj  different,   may  bft  shown 

Higgins,  63  Wis,  664,  53  Am.  Rep.  503,  by  the  testimony  of  a  physieian  in  an 

24  N.  W.  482.  action   for  malpractiee  againat  ajiother 

And    pbys^iciana    who    are    competent  physician  in  which  ne^lig^nt  treatment 

from  education  and  experience  to  testify  of    a     compound     fracture     ia    aliegpd. 

aa  to  the  propriety  of  medical  treatment  Lm8€nrvng  v,  LaCroi^  (Neb.)    94  N.  W. 

are  not  rendered  incompetent  by  the  fact  1009. 

that  the  action   u  against  a  magnetic  And  physicians  familiar  with  majBafe 

healer,  or  one  who  pretends  to  posaeaa  treatment,  and  nicthoda  employed  in  giT- 

certain    powers   of   heaJinfjr   pectiHar    to  ing  it.  and  the  reasonable  requiremeal^ 

himself,  and  the  witne»8  doea  not  claim  upon  the  part  of  patients  in  order  to  t^ 

or  pretend  to  know  anything  about  that  ceive  it,  are  competent  to  testify  a»  ex 

practice.     Ijongan  v.  Wcltmer  (Mo. J  04  pert-s  as  to  whether  it  is  reasonably  nee- 

L.  R  A.  969,  79  S.  W.  655.  easary  in  girini?  massa^  treatment  to  & 

But  declarations  of  another  physician  wonuin  to  reqiiire  her  to  ejcpose  her  per* 

made   in   the   plaintiff's    presence   after  son   to   the  view   of  tbe   operator,  and 

the  defendant  ]iad  been  discharged  from  whether  it  is  euetomary  where  the  oper- 

the   CHfle,   to  the   effect  that  the  treat-  a  tor  i»  a  man*       Bart  el  I  v.  Sia^te^  lOfi 


I 


I 
I 


I 


ment  was  right  and  proper,  are  not  ad- 
missible in  evidence  in  an  action  for 
malpractice;  the  declarant  himaelf 
f^hould  be  called  to  the  stand  to  prove 
ftuch  atntementa.  Olmsted  T.  Gere,  100 
Pa,  127. 

'*iUd. 

'^VhaUis  V.  Lafce,  71  N.  H.  00,  51  Ati. 


Wis.  342»  82  N,  W,  142. 

"Barter  v.  Merrmm,  11  Allen,  322. 

"^OtmMed  T.  Gere,  100  Pa.  127, 

^Wright  v.  Hardi/,  22  Wis.  348;  Oim^ 
Hied  V.  GcrtT,  100  Pa.  127;  Gei^heit  f. 
Hill,  21  Minn.  464. 

^'BUhop  \%  Spining,  3S  Ind.  143. 
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theoij  he  <5ould  see  any  evidenoe  of  malpractice,  is  improper,  as  call- 
ing upon  liim  to  determine  the  very  question  the  jury  was  impaneled 
to  decide.^*  And  the  measure  of  a  phyBician's  responsibility  to  his 
patient  is  not  a  subject  of  professional  akill  concerning  which  a  pro- 
fessional witness  may  testify**^  Nor  can  a  physiciaii  be  called  upon 
as  an  expert  to  testify  in  an  action  for  malpractice  as  to  whether  the 
treatment  by  the  defendant  was  proper  or  improper,  based  upon  what 
be  knows  about  the  case ;  since  what  he  knows  about  it  probably  em- 
braces more  than  he  has  stated  to  the  jury,®^ 

819*  Measure  of  dam^es. — Such  damages  may  be  allowed  in  an 
action  for  malpractice,  as  resulted  from  the  injury  sustained,  and 
would  be  appropriate  to  the  nature  of  the  ease,  as  disclosed  by  the  evi- 
dence.^^  They  should  he  at  least  compensator j;*®  and  in  determin- 
iDg  the  amount  the  jury  should  take  into  consideration  the  pain  and 
suffering,®*  the  loss  of  time  caused,***  the  probability  that  the  injury 
was  permanent,®^  and  the  expenditure  of  money  necessitated  by  the 
injury,*^  as  well  as  the  conditiou  and  circumstances  of  the  injured 

^Ho^ntr  T*  Koth,  S4  HI.  409.  But  a  physiciaii  cftUod  to  attend  mn 

*^Mtriz  V.  Deiweiler^  %  Wattei  A  S.  376,  iDJury»  who  doea  bo  improperly,  can  only 

^Burnm  v.  Baren^eld^  84   Ind.  43.  be  held   liable  for  any  additionftl   pnio 

Tlie   jRjetieriil   subject   of   opinion   evi-  and  Buffering  which  the  plaintiff  under- 

deaee  hy  nicKJical    ejcperts    ia    discussed  went   because  of  his  want  of  care  and 

jKwt,  Chap.  XXVll.  skill  in  the  treatment  of  the  injury;  he 

^Sfone  V.  Evan§,  32  Minn.  243,  20  N.  cannot  be  held  responsible  for  the  direet 

W*  140;  €halH»  v.  Lake,  71  N.    H.    90,  re&ults  of  the  original  injury,     Wenger 

51    AU.  2(K);    Brooke  t,  Clark,  67  Tex.  v.   Cald^r,  78  III.  276. 

105.  ^Leighion  v,  Sargent,  31  N,  H.  119. 

The  measure  of  daroagea  in  an  action  G4  Am.  Dec,  323 ;  Tefft  v.  Witeoa*,  6  Kan. 

a^inftt    a    surgeon    for  inalpraetioc  in  4&\  McCrackcn  y,  Smathera,  122  N,  C, 

getting  and   treating   a  broken   arm    i«  700,  20  S*  E.  364, 


the  damage  accruing  to  the  plaintiff  in 
€xce»  of  that  which  would  have  nat- 
nmlly  acerue<]  to  him  from  tlie  break- 


^Ibid. 

'^Lmghton  v.  8argeni,  31  N.  E.  119. 
64  Am,  Dec  323?  Tefft  v.  WiUm,  G  Kan. 


tug  of  hU  arm  had  he  been  treated  with  4U. 

m  proper  degree  of  care  and  skill.     Mil-  This,   however*   does   not   include   the 

Icr  V.  fretf,  49  Neb,  472»  6S  N.  W,  630,  amount  paid  to  a  physician    for    scrv- 

^^Lmtg  V.  Morrison,  14    Ind.    507,    77  lee*,  where  it  does  not  appear  to  have 

Am*    Dec*    72;    Lathrope  v.  Flood,  135  been  wholly  for  services  to  remedy  the 

CaL  45S*  67  L.  R.  A.  215,  63  Pa«.  1007,  injury    resulting    from    the   defendant'i 

07  Pac,  GS3.  want  of  skill;   but  if  tbe  amount  paid 

But  m   charge  upon   the  duestlon  of  exceeded  what  would   have  been   neces- 

dmumgs^  in  an  action  for  malpractice  ia  sarily  paid  if  the  injury  had  i>een  prop^ 

erroneous,  where  it  empha^irefi  the  giv-  eriy  treated,    such    excess    may    be    in- 

Ing  ©f  eompenaation  by  the  u^^e  of  the  eluded.     LHghton  v.  Sargent,  31   H,  H. 

wards  "full,  complete,  and  ample,"   Bale  110,  64  Am,  Dec.  ^2Z. 


^,  KUfkberg,  105  Tenn,  333,  52  L.  R.  A* 
mi.  5S»  S.  W.  1020, 


And  there  can  be  no  recovery  for  t%- 
pen>*ea  incurred  in  eJTortH  lo  cuVe  an  in- 


**lMghimt  T.  Sargcnif  31    K.   H,   110*  jury,  in  an  action  for  malpractice,  un 

4M  Ajii.  Dec  323-  LalArope  v.  ^oo^f.  133  less  it  be  shown  that  the  exp^nsca  so  in- 

CaL  458,  i^7  L.  R.  A*  216,  *I3  Pac,  1007,  cur  red  were  reasonnbly  nw^essutrv-    Brtp- 

67   Pac.   683  J   Bmiih  T,  Overbp,  30  Ga,  ill  v.  EiBenburi,  M  NV*b,  704,  a5  N.  VV, 

241s  McCruckcn  v.  Sfriaihera,  122  N.  C  252. 

7SM9j  29  S,  £.  354.  And  m  husband  cannot  recover  agniniit 
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partj-**  And  a  recovery  muBt  embrace  prospective  as  well  as  aocnicd 
damagea*®*  Mental  suiFeriiigj  both  pa^t  and  future^  bs  well  as  bodily 
paioj  ia  also  proper  for  consideration  on  the  questioB  of  due  comptji- 
sation.®**  And  a  husband  may  recover  for  the  loss  of  the  servicee  of 
his  wife  during  the  csoati nuance  of  her  life.**^  And  exemplary  dim- 
ages  may  be  recovered  in  a  ease  of  negligence  or  improper  tneatmenl, 
where  indifference  to  consequences  appears.***  An  act,  however, 
which  was  not  grossly  reckless  or  wilful,  but  merely  the  result  of  a 
want  of  ordinary  care  and  skill,  warrants  a  recovery  for  actual  dam* 
ages  only  f^  and  the  allowance  of  damages  for  mental  agony  or  suf- 
fering is  restricted  to  that  of  the  person  who  received  the  injury  sued 
for,"^  And  the  measure  of  damagea  under  a  statute  giving  a  right  of 
action   for  unlawful   violence   or  negligence   causing  deatJi  is  the 


a  physicinn  iti  an  action  for  malprac- 
ti«?  eau«iing  injury  to  hia  wife,  for  ex- 
penses incurred  or  paid  on  her  account 
tboufrb  allp^ed  in  hu  dec b ration,  in  the 
absence  of  evidence  that  they  were  bo 
incurred  or  paid.  Hi/tatt  v.  Adama^  IQ 
Mieli<  180. 

■Teff  V.  WtfwiP,  0  Kitn.  46;  Fowler 
V.  Sati^cant^  1   Grant,  Cas.  365* 

"ffoireil  V.  Goodrich,  CD  111  556. 

"•Brooke  v.  Clark,  67  Tex,  105;  ^fl*itk 
r,  Overhtf,  30  Ga.  24L 

Mental  iulTiaring  naturally  attendtint 
and  inirident  to  phyBical  pain  prolonged 
by  the  failure  of  a'phy*iciati  to  discover 
the  sent  of  a  bo^iily  injury  iu  a  proper 
element  of  damage  in  an  netion  for  mal- 
praelice,  Manser  v.  CoUim  (Kaa,)  76 
Pac.  861. 

It  iian  been  heldp  however,  that  where 
no  malice  is  shown  on  the  part  of  Sr 
phyajcian,  the  court  will  not  allow  pe- 
cuniary compnnsrttion  for  mental  anf- 
fpring  resulting  from  his  act,  but  only 
the  actual  daniajj[e.s  estd>li»hed.  Je^an- 
fiotfe  V.  Vomllard,  Rap.  Jud,  Quebec,  $ 
B.  R.  46L 

**8ione  t.  Etmne,  32  Minn.  243,  20  N. 
W.  149;  Nvron  v.  Ludlam,  60  IlL  App, 
273, 

But  loss  of  aer vices  would  hitve  to  be 
HpeciaHv  pleaded.  Stone  r.  Ewins,  32 
Minn.  243,  20  N.  W.  14&. 

*^Co€hran  v.  Miliar,  13  Iowa,  128; 
Brooke  \\  Clark,  67  Tex.  105. 

In  such  ca^e  the  physician  would  not 
be  exempted  from  exemplary  damAge* 
upon  a  mere  showing  that  he  bad  no 
bad  motive,  or  that  in  other  mattrrfi  he 
had  s4hown  due  eare*  Brooke  v.  Clarke 
67  Tlx.  106. 
And  an  aet  upon  the  part  of  &  physi- 


cian expediting  death  does  not  coastl^ 
tute  a  mere  technical  injury,  for  whkk 
only  nominal  damages  can  be  fiveOf  biat 
t«  one  for  which  exemplary  4mm^ 
may  be  imposed.  fJm^  v.  lAtiU,  12C  V. 
C.  385,  35  8.  E.  611. 

But  the  fact*  waLjrantinf  tlie  lUfiflr 
ance  of  something  more  than  pamwum- 
tory  dajnages  muat  be  pleaded  aai 
proved.  Halter  v.  CamphrU  ( S,  DlJ  tT 
N.  W.  3B6. 

«/?f/aN  V.  Adams,  16  Miek  IftO.  8«r 
ter  V.  Camphm  ( S.  D.)  07  N.  W.  3m. 

But  a  statutory  provisjcin  by 
a  per  son  *B  representative!  eatmot 
more  than  |5,000  for  an  injury 
bis  death  does  not  render  it  o 
that  a  recovery  for  malprartiee 
be    leas    than    $5,000,   where  it  mvad 

treat  personal  aufTerinfr  *nd  prnutn^rt 
inability.     Kelme^  v.  Hnv,  84  laiL  W- 

•'Stjatt  V.  Adfima,  18  Mich,  1B0. 

And  where  action  is  brouj:h  t  by  *  lar 
band  against  a  physician  for  maJprw 
tiee  causing  bia  wife's  death,  bo  da» 
ages  for  mental  sufferiiiff  mn  be  illoni 
Ibid. 

In  [jonfj  V.  M  orriton,  H  Ib4.  W5,  H 
Am,  Dee.  72.  however,  it  wmt  hM  tktk 
in  an  action  by  a  hunbaad  aguatf  » 
physician  for  ma  I  practice  e&u«iiB^  Ui 
wife*8  death,  her  pain  and  aufferipg  aif 
be  conaidered,  but  not  tbat  ol  her  fir 
enta  or  her  huaband. 

And  Stom  v.  Evans,  32  Minii.  241.  » 
N.  W.  Ud,  holda  that  damiij,-^  ftulTm^ 
b^  a  husband  on  account  of  the  inalpn^ 
tiee  of  a  physician  in  attending  bii  mih, 
for  his  own  mental  ansjety  and  dittrctf 
growing  out  of  his  relatioaablp  ••i 
sympiitby,  if  recoverable  at  all,  mssHt 
be  recovered  &a  an  iadepfindeni  it^iii  «r 
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pecuniary  loss  onlj.^^    The  question  of  damagie6  in  such  eases  being 

■  one  for  the  jury,  a  verdict  will  not  be  disturbed  unleiis  the  damages 
are  such  as  to  indicate  that  the  jury  acted  from  prejudice  or  oorrup* 
tion,  or  were  misled  as  to  the  measure  of  damages."* 

520.  Application  of  rales  ai  to  former  recovery. — ^TJuder  the  rule 
tliat  a  matter  cannot  be  twice  litigated,  a  judgment  on  the  merits 
ia  a  previous  action  against  a  surgeon  for  malpractice  bars  a  defense 
for  malpractice  in  an  action  by  the  physician  for  his  fee**^  And  a 
judgment  in  favor  of  a  physician  and  surgeon  for  hia  professional 
serrices,  rendered  by  a  court  of  cjompetent  jurisdiction  in  an  action 
■  in  which  tlie  defendant  appeared  and  answered,  setting  up  a  defense 
of  malpractice^  which  he  maintained  at  the  trial,  is  a  bar  to  an  action 
by  that  defendant  against  the  physician  and  surgeon  for  malpractice 
in  rendering  such  services.®*  So,  in  an  action  against  two  surgeons 
lor  malpractice,  an  answer  by  one  of  them  that  on  a  trial  on  the 
merits  he  had  obtained  judgment  for  his  services  in  the  matter  in 
question  is  a  good  defense ;  and  a  reply  that  the  action  for  malprac- 


mitmeot,  but  must  b^  considered  hj  the 
jur7  mm  a  mattet  of  Aggravaticm  in  the 
general  estimate. 

*^Braunh^ger  v.  CteU  (Pa*)  4  Am.  L. 
R^.  N.  8.  587;  Lathrope  v.  Flood,  135 
OiL  459,  57  L,  R.  A,  215,  63  Pac  1007, 
67    Pac.   mx 

And    where   the   statute   entitles   the 

widow  alone  to  damages  for  thf  death 

of  her  husband  by  npgSigence  or  default 

of  another,  a   di  recti  on   t4>  the  jury  in 

an  airtinn  ftfEtn^t  a  phpieian  for  eauR- 

ii^  the  death  of  a  man  by  malpractice, 

I  to  Ifive  dama^ei^  to  recompon!^  thp  ps- 

tjite*  is  erroneous;  since  it,  in  effect,  di- 

r^cim  tb«  givjng  of  damaj^s  for  the  in- 

juTy  sustained  in  his  death  by  his  chiU 

I  4lreii«  as  well  as  his  widow.     Gores  v. 

'  armff,  T7  Wis.  174,  4e  N,  W.  48, 

^KeUty  V,  Hay,  S4  lad.  18ft  i  Howard 

w,  Ororrr,  28  Me.  97,  48  Am.  Dec.  478. 

A  verdict  which  would  not  be  set  aside 

I  -am  eicesiiive  in  an   action  for  njalprac- 

I  tic*?»  if  cunilned  to  actual  damageft,  will 

be  set  aside  on  the  ground  that  the 

i«0Uft  erred   in   submitting  to  the   jury 

ttJbm    question     of    exemplary    daiuages, 

fwh^rc  the  record  does  not  show  that  the 

objection  tiiereto  was  made  in  the  court 

lielow.     BrooVe  v.    Clark,   57   Tex,    105. 

And  a  rerdict  of  |7t500  in  an  action 

for  mal practice  in  which  trentmeut  was 

by  ft  nui^etie  healer,  cotiBiating  of  tna- 

ntatfon  which  resulted  in  rupturing 

Ugaments  connectini;  the  spine  and 

e,  permanently  injuring  th«  b«ck, 


npine,  and  pelvic  organs,  causing  great 
pain  and  suffering,  and  resulting  in  th« 

probable  ebortenini,'  of  the  patient's  life, 
is  not  excessive.  Longan  if.  Wf.ltmer 
{Mo.)  64  L.  R.  A.  969,  7^  S,  W,  656. 

'"Hayne/i  v.  Ordwatj,  58  N,  H.  167; 
Edifmrds  v*  Stmtmri,  15  Barb.  B7* 

But  a  judgment  in  favor  of  a  physi- 
cian for  servicer  confessed  by  his  pa- 
tient as  a  condition  imposed  by  the 
chancf'Jlor  granting  an  injunction  to 
prevrnt  the  prosecution  of  an  action  to 
ri?cov€'r  oompeiTsation  therefor,  pending 
one  against  the  physician  for  malprat^ 
ticc,  will  not,  upon  re  versa]  of  the  in- 
junction order,  operate  as  an  cfltoppel 
against  an  action  for  malpractice.  Sale 
\\  Kifhhi^g,  105  Tenn.  333,  52  L.  R.  A. 
894.   59  a    W,    1020. 

''Hlnir  V,  Bariiett,  75  N.  Y,  150»  31 
Am.  Rep.  455^  Giites  v.  i^re^ion,  41  N. 
Y,  113;  Bellinger  v.  Crmgue,  31  Barb, 
534;  Hoioell  v.  aoodrich,  60  111.  566; 
OQhle  V.  mtion.  86  Ind.  327,  44  Am. 
Rep,  308;  Lawmn  v.  Vonawag,  37  W, 
Va.  !50,  18  L.  R.  A.  627,  38  Am.  St- 
Rep.  17,  16  B.  E.  564. 

it  itt  optional  with  a  person  sued  by 
a  physician  for  services,  whether  he  will 
set  up  a  claim  for  malpractice  in  that 
ftuit,  or  Hue  upon  it  in  another  action 
brought  by  himself,  though,  if  he  choofM^ 
t^)  »et  it  up,  and  that  issue  in  adjudicate 
pd  again jit  hirn,  he  eannot  again  litiguti* 
it.  finhle  V.  Dillm,  86  Ind,  327,  44  Am. 
Rep,  308, 
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tice  was  pending  when  the  other  was  commenced  is  not  good.**  Bat 
when  a  judgment  was  by  def ault,  and  no  defense  whatever  was  made, 
the  majority  of  the  cases  would  seem  to  hold  that  the  question  of  mal- 
practice or  diligence  and  skill  was  not  involvedy  and  that  the  patient 
had  not  impaired  his  right  of  action  by  failing  to  appear  in  the  suit 
against  him,  such  a  judgment  being  no  bar;^^^though  some  of  the 
New  York  cases,  followed,  perhaps,  in  New  Jersey,  Arkanaaa,  and 
other  states,  seem  to  hold  tiie  rule  that  a  recovery  by  a  physician  is  i 
bar  to  the  patient's  action  in  the  nature  of  an  estoppel,  whether  the 
action  was  a  litigated  one  or  not ;  adopting  the  theory  that  the  question 
of  the  care  and  skill  of  the  physician  was  necessarily  adjudicated, 
whether  there  was  a  defense  or  not^^^ 

III.  Criminal  uabilitt. 

521.  Oeneral  rules. — ^A  mere  mistake  of  judgment  by  a  physician 
in  the  selection  and  application  of  remedies  and  appliances  does  not 
render  him  criminally  liable  for  the  result^  And  it  has  been  held 
that,  if  a  person  prescribes  for,  or  gives  medicine  to,  another,  acting 
with  an  honest  expectation  and  intention  of  curing  him,  he  is  not 


But  a  former  recovery  in  favor  of  a 
physician  in  an  action  for  his  services 
ia  not  a  bar  in  favor  of  another  physi- 
cian employed  by  the  patient  at  the 
same  time,  in  a  joint  action  against 
them  by  the  patient  for  malpractice. 
Ibid. 

And  a  separate  answer  by  one  of  two 
physicians  sued  jointly  in  tort  for  mal- 
practice alleging  that  the  other  had  re- 
covered a  valid  judgment  for  his  serv- 
ices, does  not  show  a  release  of  the  one 
pleading,  though  the  judgment  was  suf- 
ficient to  estop  the  suit  against  the  de- 
fendant who  obtained  it.     Ibid. 

^^Lawson  v.  Conaway,  37  W.  Va.  159, 
18  L.  R.  A.  627,  38  Am.  St.  Rep.  17,  16 
S.  E.  564;  Jordahl  v.  Berry^  72  Minn. 
119,  45  L.  R.  A.  541,  71  Am.  St.  Rep. 
469,  70  N.  W.  10;  Goble  v.  Dillon,  86 
Ind.  327,  44  Am.  Rep.  308;  Sykes  v. 
Bonner,  1  Cin.  Sup.  Ct.  Rep.  464;  Res- 
sequie  v.  Byers,  52  Wis.  650,  38  Am. 
Rep.  775,  9'N.  W.  779. 

^'^^Gatcs  V.  Preston,  41  N.  Y.  113;  Bel- 
linger V.  Craigue,  31  Barb.  534;  Blair 
V.  Barflrtt,  75  N.  Y.  150,  31  Am.  Rep. 
455:  Schopen  v.  Baldwin,  83  Hun,  234, 
31  N.  Y.  Supp.  581.  And  see  Ely  v. 
Wilbur,  49  N.  J.  L.  085,  CO  Am.  Rep. 
GCS,  10  Atl.  35S,  441;   Dale  v.  Donald- 


son Lumber  Co.  48  Ark.  188,  3  Am.  St 
Rep.  224,  2  ^<.  W.  703;  Sale  ▼.  Eickherg, 
105  Tenn.  333,  52  L.  R.  A.  894,  59  S.  W. 
1020. 

^State  V.  Uardisier,  38  Ark.  W5.  42 
Am.  Rep.  5;  State  v.  Reynolds,  42  Kin. 
320,  16  Am.  St.  Rep.  483,  22  Pac.  410; 
Rew  V.  Webb,  1  Moody  &  R.  405,  2 
Lewin,  C.  C.  196;  Rex  ▼.  Tan  BtflefceO, 
3  Car.  &  P.  629;  Reg.  ▼.  MaeUoi,  12 
Cox,  C.  C.  534;  Reg.  v.  Noakes,  4  Fort. 
&  F.  920;  Rex  v.  Williamson,  3  Gtf .  * 
P.  635.  And  see  State  v.  Reynolds.  43 
Kan.  320,  16  Am.  St.  Rep.  483,  22  Fsc. 
410. 

A  person  acting  as  a  medical  bub, 
whether  licensed  or  unlicensed,  is  not 
criminally  responsible  for  the  death  of 
a  patient  occasioned  by  his  treatment 
unless  his  conduct  was  characteriKd 
either  by  gross  ignorance  of  his  art  or 
gross  inattention  to  his  patient's  safetr. 
Rew  V.  Long,  4  Car.  A  P.  398. 

And  where  it  appears  that  the  cork 
was  found  broken  and  half  out  of  a  bot- 
tle of  prussic  acid,  so  that  it  was  im* 
possible  to  say  bow  much  of  the  poiMm 
might  have  escaped,  or  that  the  liquid 
miffht  not  have  dropped  faster  than  tlie 
accused  supposed  it  would,  it  cannot  be 
held  that  the  giving  of  an  overdose  wis 
such  culpable  negligence  as  would  ren- 
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criminal! J  reapotiaible  for  an  tmfavorable  and  unexpected  result;* 
and  that  the  rule  is  the  same  whether  or  not  he  was  ignorant  of  medi- 
cal science;^  and  that  to  render  him  criminally  responsible  it  must 
appear  that  he  was  acting  with  a  wicked  or  evil  purpose,*  or  that  his 
neglect  waa  wilful  or  felonious.*  But  the  prevailing  rule  would 
seem  to  be  that  a  physician  is  criminally  responsible  as  for  homicide 
if  death  occurSj  and  as  for  an  assault  if  not^  for  the  resulu  of 
gross  ignorance  of  the  art  he  asamned  to  practise^  or  of  gross  ignor- 
ance in  the  selection  or  application  of  remedies,  or  of  gross  negligence 
with  reference  thereto,  whatever  may  have  been  his  ptirpoae,*  Within 
this  rule,  if  his  act  was  the  result  of  foolhaniy  presumption  or  gross 
negligence,  he  is  as  responsible  for  the  result  as  though  be  had  done 
unlawful  acts  for  independent  reasons.''  And  the  rule  is  the  same 
witJi  reference  to  the  use  of  dangerous  applications^  or  instruments.* 


der  him  criminally  reapon Bible  for  the  Criminal  neglig^noe  may  coneiBt  of 
result,  k^g.  r.  Bull,  2  Fost.  A,  F.  201,  any  negligent  uae  of  itiedieinea  in  the 
*8iai^  V.  Sehulx,  55  Iowa,  623,  39  Am.    use  of  %vbicb  care  is  required,  and  of  the 


Rep,  187,  8  N.  W.  4«9j  Vom.  v.  Thomp- 

m&nt  fl  MasB,   134;  Rice  t,  State,  8  Mo. 

&01;  Robbim  V.  State,  8  Ohio  St,   139. 

■Com,  V,  ThompSQU,  6  Mass.  134;  Rice 


proper tiea  of  which  the  p<^rson  using 
them  ia  ignorant.  Keg.  v.  Markuaa,  4 
FoHt,  A  F.  356. 

'Com.  V,  l^ier€e^  138  Muss.  165,  52  Am. 


w.  St^e,  8  Mo.  561;  Robbins  y.  State,  8    Rep.    264]     Rice    v.  State,  B  Mo.  561; 
Ohio  St.  138;  R^  v.  Uing,  4  Car,  A  P.    Rea^  v.  Senior,   1   Moody,  C.  U.  346,  1 


S9a. 

And  in  k  prosecution  for  manalaugb 
ter  by  reaaon  of  gross  negligencse  and  ig 


Lewin,  C.  C  183,  note. 

But  to  render  a  phyaician  criminally 
responsible  for  the  result  of  hia  aetft  aa 


norance  in  aurgical  treatment,  evidence  tucn,  it  mufit  be  made  to  appear  that 

aa   to  former  oases  treated  by  the  ae-  there  was  such  groa*  and  culpable  neg* 

cuaed  cannot  be  gone  into  by  either  side,  Jigence  as  would  tend  to  show  an  evil 

though   witnes.^e«  may  be  asked  as  to  mitid,     Reg.  r.  Spentwr,   10  Cox,  C.  C* 


d£f«nciiuit'i     ^cientiie    skill.       Reg. 
Whiiehead,  3  Car.  4  K.  202. 

^Oftrood  ▼.  Com.  7  Ky,  L.  Rep,  224; 
Map^  V.  Spencer,  10  Cos,  C.  C,  526. 


T,    525. 

And  the  actual  condition  of  the  in* 

dividuars  mind  with  regard  to  the  C4>n^ 

sequenoea   of   his   acts   shauid  be   taken 

*8taie  v.  Poirer,  24  Waah.  34^    63    L»   into  consideration  as  distinguished  from 


a.  A.  002,  63  Pac    1112. 


mere  know  ledge  of  present  or  past  cir- 


An  instruction,  however,  that  the  law   cumatances     from     which     someone    or 
Isipoflea  upon  a  physician  the  duty  of   everybody  else  might  be  led  to  anticipate 


iljrecting  sanitary  conditions  surround* 
lug  the  patient,  of  prescribing  the  prop^ 


or    apprehend    such    consequences    from 
the  acts  done.       Com.    v.    Fierce,    138 


medicine  and  mpan,'^  and  manner  of  Mass,  IfiS,  62  Am.  Rep.  204. 

taking    it,    and    whatever  other  appli-  'Reg.  v.  Crook,  1  Fost.  k  F;  621;  Rex 

AQces  and  operations  are  ruH^t^s^ary  to  v.  Long,  4  Car.  ^  P,  398. 

r««toratton  of  health,  is  not  suhjeet  to  And  an   allpgation  in  an   indictment 

objection  that  it  tells  the  jury  that  any  against  a  person   actini;^  as   a  medical 

»€^l]f;eni  or  improper  treatment  of  the  practitioner,  charging  that  the  death  of 

4«oeftaed  as  difitinguislied  from  want  of  a  person  wjiist  caused  by  a  plantpr  made 

ftkill  or  attention  would  be  sufficient  to  and    applied    by  accused,    i»  HUf^ctently 


oofiriet.     fbid. 


provetl   by  shmving  that   three   plasters 


•Kroftf  T.   Hardieter^  38  Ark.   605,  42    were  appli«i»  two  of  them  by  accuicd* 
Am-  Rep.  6;  Vom.  v.  Pierce,  13S  Majjs.    and  that  the  third  waa  made  from  mft- 


ms*  52  Am.  Rep.  204  j  Re^  v,  SpiUer,  5    terials  furnished  hv  him. 
Car.  t  P.  3S3 ;  Re^  v.  Long,  4  Car.  k  P.    ler,  5  Car,  k  P.  333. 


Rem  V.  8pil- 


4iaL 


Vol.  III.  Mid.  Jmu— 34. 


*Reg.  V,  Spilimg,  2  Moody  4  R.  107. 
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And  a  person  having  no  medical  education  who  hazards  the  use  of 
medicine  of  a  dangerous  tendency  when  medical  assiatanoe  could  le 
had  does  so  at  his  own  peril ;  and  if  it  results  in  death  he  is  guilty  of 
manslaughter.^®  The  question  in  such  a  case  is  whether,  with  ^efe^ 
ence  to  the  remedy,  appliance,  or  instrument  used,  and  the  oonduefc 
displayed  by  the  physician,  he  acted  with  a  due  d^ree  of  caution,  <ff 
with  gross  and  improper  rashness,  and  want  of  caution  ;^^  and  this  is 
one  for  the  jury.^^  Where  an  act  of  malpractice  was  knowingly  and 
wilfully  done  for  the  purpose  of  accomplishing  some  unlawful  object, 
though  not  death,  and  death  ensued,  it  would  be  murder,  and  not 
merely  manslaughter.*' 

So  a  false  statement  made  to  another  by  a  person  representing  him- 
self to  be  a  physician  possessing  extraordinary  and  supematond 
powers,  that  he  had  the  power  to  cure  him,  and  that  he  would  exert 
that  power  to  cure  him,  upon  which  he  obtained  money,  is  not  only 
a  future  promise,  but  also  a  present  false  representation,  for  whidi 
he  can  be  held  criminally  liable  in  a  prosecution  for  obtaining  mooej 
under  false  pretenses.*^     And  a  male  physician  who  so  violates  the 


^Re9  ▼.  Simpson,  1  Lewin,  C.  C.  172; 
Reg.  V.  Marku88,  4  Fost.  A  F.  356;  Rea 
V.  Webb,  1  Moody  &  R.  406,  2  Lewin,  C. 
C.  196;  Reg.  v.  Macleody  12  Cox,  C.  C. 
534 ;  Reg.  v.  Bull,  2  Fost.  &  F.  201 ;  Reg, 
V.  Chamberlain,  10  Cox,  C.  C.  486; 
Tessymoiid's  Cane,  1  Lewin,  C.  C.  169; 
Rexv.  Van  lUttchell,  3  Car.  &  P.  629. 

And  the  fact  that  he  may  be  liable  for 
penalties  docs  not  affect  his  liability  for 
manslaughter.  Rew  v.  Van  Butchellf  3 
Car.  &  P.  629. 

But  whore  a  person  is  injured  on  the 
head  by  blow.s  which  render  a  surgical 
operation  apparently  necessary,  and  he 
afterwards  dies,  the  person  giving  the 
blows  cannot  escape  criminal  responsi- 
bility for  the  death  upon  the  ground 
that  it  was  caused  by  the  surgical  oper- 
ation, and  not  by  the  blows,  unless  it 
clearly  appears  that  improper  treatment 
of  the  wound,  and  not  the  wound  itself, 
was  the  sole  cause  of  the  death.  Ter- 
ritory V.  Yee  Dann,  7  N.  M.  439,  37  Pac. 
1101. 

"/Jca?  V.  Long,  4  Car.  &  P.  423.  And 
<ee  Reg.  v.  Crick,  1  Fost.  A  F.  519; 
Frrfjuson*8  Ca.^€,  1  Lewin,  C.  C.  181. 

The  prosecution  on  an  indictment  for 
manslauLThter  against  a  medical  man  for 
administering  poison  by  mistake  for 
some  other  drug  is  bound  to  show  that 
the  poison  got  into  the  mixture  in  con- 
M'ijuence  of  his  gross  negligence.     It  is 


not  suffident  to  show  nierdj  that  )m 
dispensed  hU  own  dnun,  mnd  supplied  s 
mixture  containing  %  large  quajiti^  of 
poison.  Reg.  ▼.  Spencer,  10  Cox,  d  G. 
525. 

And  where  it  appears  that  medidne 
was  prescribed  for  a  child,  and  that  the 
mother  took  the  advice  of  the  person 
prescribing  it,  and  that  the  child  got 
much  better,  and  that  she  then  left  off 
giving  the  medicine,  after  which  the 
child  died,  a  favorable  view  of  the  con- 
duct of  the  accused  should  be  reeom- 
mended.  Reg,  ▼.  Crick,  4  Fost  ft  F. 
519. 

''R^g,  Y,  Whitehead,  3  Car.  A  K.  »2; 
Reg.  V.  Markues,  4  Foet.  t,  F.  356. 

"^Siate  V.  Wagner,  78  Mo.  644,  47  Am. 
Rep.  131.  And  see  Dreabaek  ▼.  8Me, 
38  Ohio  St.  365. 

But  a  homicide  committed  by  poisoe 
heedlessly  or  n^ligently  administered 
for  no  unlawful  purpose  will  amount  tt 
most  to  manslaughter.  State  v.  War- 
ner, 78  Mo.  644,  47  Am.  Rep.  131. 

'*8tate  V.  Jules,  85  Md.  305,  36  AU. 
1027. 

And  evidence  in  a  prosecution  for  ob- 
taining money  under  false  pretenses, 
against  one  who  pretended  to  have  ex- 
traordinary and  supernatural  powers  to 
cure,  that  he  pressed  a  paper  apon 
which  the  patient  had  written  his  name 
and    age    against    his    forehoui,    sod 
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rules  of  propriety  by  causing  a  female  patient  to  submit,  or  unneces- 
sarily expose,  herself  to  him,  pretending  and  causing  her  to  believe 
that  such  submission  or  exposure  is  a  necessary  incident  to  the 
treatment  for  curative  purposes  which  she  solicits  at  his  hands,  that 
Ills  conduct  assumes  the  character  of  a  trespass  upon  her  person,  is 
criminally  liable  as  for  an  assault^'  And  a  woman  claiming  to  be 
aUe  to  cure  all  diseases  and  troubles,  including  poverty,  by  sending 
her  thoughts  out  to  indefinite  distances,  and  thus  affecting  the  bodies 
of  others,  and  that  she  could  influence  the  physical  condition  of  third 
persons  through  the  mind  of  a  second  person,  and  offering  through  the 
mails  to  perform  such  services  for  hire,  is  guilty  of  the  offense  of  mak- 
ing use  of  the  mails  in  aid  of  fraud,  where  she  knew  she  could  not  do 
whBt  she  promised  to  do,  and  made  the  promise  for  the  purpose  of 
getting  money,  without  intending  to  perform.^^ 

SSS.  Consent  as  a  defense. — Consent  on  the  part  of  a  patient  is  a 
defense  in  a  criminal  prosecution  against  a  physician  or  surgeon  for 
injuries  alleged  to  have  been  caused  by  the  physician,  only  where  his 
aels  were  performed  with  due  care  and  skill :  it  is  no  excuse  for  reck- 
lessness or  want  of  skilL^^ 

wtJkiBd,  op  and  down  the  room,  and  told  upon  the  part  of  a  male  physician  called 

tks   eontents    of    the    paper,  and   an-  upon  to  treat  a  female  patient,  to  cause 

aounoed  that  the  patient  suffered  from  her  to  expose  her  body  to  his  view  for 

laeh  trouble  and  that  he  would  cure  the  purpose  of  such  treatment,  where  he 

within  six  weeks,  and  directed  a  acts  in  good  faith,  and  for  the  purpose 

m  to  be  worn ;  and  that  after  secur-  of  curing  a  disease  with  which  she  is 

:  the  patient's  money,  he  left  the  dty,  supposed  to  be  afflicted.    Ibid, 

nds  to  prove  that  it  was  a  false  rep-  ^Untied  States  v.  Post,  12S  Fed.  950. 

Dtation,  and  is  therefore  admissible.  And  the  buraen  would  rest  with  her 

MHd.  to  satisfy  the  jury,  in  an  action  asainst 

^BmrteU  ▼.  Stats,  106  Wis.  342,  82  N.  her  for  using  the  mails  in  aid  of  fraud, 

W.  142 ;  Rs9  ▼.  Rosinski,  1  Moody,  C.  C.  by    showing    that   she   possessed   such 

ISL  power.      IJnd. 

And  eridenoe  that  a  magnetic  healer  And    the   testimony    of   witnesses  in 

'[  eared  others  by  his  metnod  of  treat-  such  a  prosecution  that  they  had  been 

is  not  competent  in  a  prosecution  treated  by  her,  and  cured  while  at  a 


aipainst  him  by  a  patient  for  an  assault  great  disieknce  from  her,  is  so  contrary 

mmd  battery  in  improperly  and  imneces-  to  the  well-established  rules  of  eyidence 

maitj  requiring  her  to  expose  her  per-  and  natural  law  that  it  may  be  disre- 

•oo,  the  only  question    at   issue   being  garded  and    ignored,  though   it   stands 

wliether  or  not  he  acted  in  good  faith,  without  contradiction.    Ibid. 

BmrteU  y.  State,  106  Wis.  342,  82  N.  W.  «8tate  y.  Gile,  8  Wash.  12,  35  Pac 

142.  417;  Com,  y.  Pieree,  138  Mass.  166,  62 

But  it  is  not  an  assault  and  battery  Am.  Rep.  264. 


S23.  Proposed  restriction;  legal  tionsideratioa. 


S23<  Proposed  reBtrictioii ;  legal  consideration.  —  Hypnotism,  de- 
fined to  be  artificial  somnanibulism,  is  sometimea  made  use  of  aa  » 
curative  agent;  and  in  the  United  States  there  seems  to  be  no  legal  M 
restriction  upon  the  naa  of  hypnotism  either  by  physicians  or  others,  ■ 
In  viewj  however,  of  the  possibility  of  the  commission  of  crime  under 
hypnotic  suggestion,  and  of  the  fact  that  damage  in  the  use  of 
hypnotism  may  arise  from  the  want  of  knowledge,  or  from  carelessr 
nesa,  or  intentional  abuse,  or  from  too  continuous  repetition  of  the 
suggestion  in  unsuitable  cases,  the  opinion  has  been  advanced  that 
the  practice  of  hypnotism  should  be  limited  by  law,  and  public  ex- 
hibitions thereof  should  be  entirely  prohibited;*  and  it  has  been  sug- 
gested that,  when  used  for  therapeutic  purposes,  its  employmeDt 
should  be  confined  to  qualified  medical  men.^  Legislation  limitiog 
the  use  of  hypnotismj  and  prohibiting  its  Ulegitiniate  exercise,  hn 
been  enacted  in  Bussia,  Prusaiaj  France,  Italy,  and  Switzerland.*         ■ 


^2  HamiltoQ,  Legal  Medicine,  212; 
Report  af  Committee  on  Hypnotism  of 
the  BrittBh  Kledical  AsAOCiation  a.t  Bir- 
mingham, 1890,  Reported  in  11  Medico- 
Ijsgal  Journal,  73.  And  see  note,  on 
Hypnotism,  to  People  t,  Ebank»j  40  L» 
R.  A.  2e9, 

In  Ruaaia  no  phjBician  can  hypnotise 
except  in  the  presence  of  two  oth&rej 
in  Prussia  public  exbibitiona  of  hypno- 
tism are  forbidden;  and  in  France  the 
use  of  hypnotic  augg^tion  is  limited  to 
the  medical  profession.  Marion  L.  Daw^ 
Bon,  B*  Lm  on  Hypnotism  in  Ita  Scien- 
tific aad  Forensic  Aspects,  in  The  Arena, 
vol.   18,  p.  554. 

In  3  American  Lawyer,  5Z6,  however, 
H.  Gerald  Chapin,  LL,  B.,  in  an  article 
on  the  ForeniK!  Aapeet  of  Hypnotiam, 
arrived  at  the  concluaion  that  no  laws 
need  be  passed  to  restrain  the  exercise 
of  hypnotism,  and  said  that  it  would 
6eem  to  be  better  to  place  it  in  the  samo 
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category  as  intoxicating  liquon  and  tt- 
plosive;  any  person  may  purchase  or 
own  them,  and  he  is  only  to  be  held  le^ 
countable  for  the  manner  of  their  use. 

And  in  The  Arena,  voL  IS^  p.  55i,  (I 
was  said  by  Alarioo  L.  Daw»on«  B.  L> 
in  an  article  on  Hypnotism  in  Ita  Sd 
entifio  and  Forensic  Aspeetw,  that  be 
fore  the  medical  profe^Hion  eould  n^ 
aoTtably  claim  any  right  to  the  sole  use 
of  psychic  phenomena,  it  should  be  re- 
quired to  show  that  physicians  are  bet- 
ter qualified  than  other  acicntista  to  nee 
the  poiver  for  the  ben*»flt  of  the  afflicted, 
and  le^is  tiable  to  employ  it  for  injurious 
purpoaes. 

'  Report  of  Committee  on  Hypnoltsm 
of  the  British  Medical  Asftodatjcni  it 
Birmingham,  ISt/O,  reported  in  U  Med- 
ico-Legal JournaU  73* 

*  J.  S.  Rosenhcrger  in  L  ^■*^t*T  Ci^ 
Bar  Monthly^  17. 
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Hypnotismy  though  much  discussed  in  connection  with  legal  mat- 
tersy  has  been  given  but  little  attention  by  the  courts.  Though  the 
theory  has  been  advanced  that  a  hypnotized  person  committing  a 
crime  or  making  a  contract  cannot  be  regarded  as  a  free  moral  agent, 
its  legal  effect  as  an  excuse  for  crime,  or  as  affecting  the  validity  of 
contracts  or  other  acts,  has  never  been  decided.  It  has  been  decided, 
however,  that  hypnotism  is  not  admissible  as  a  defense  to  crime,  where 
the  accused  is  not  shown  to  be  susceptible  to  its  influence  ;^  and  that 
the  fact  that  a  person  was  hypnotized  does  not  render  statements  fav- 
orable to  himself,  made  while  in  that  state,  admissible  in  evidence.* 

•People  V.  Werthingtan,  105  Gal.  166,       •PeopU  ▼.  Bhanka,  117  Gal.  662,  4» 
m  Fm.  689.  L.  R.  A.  269,  49  Pae.  1049. 


524,  How  far  a.  subject  of  medical  Jurieprudeiio^ 

525.  Medical  evidence  as  to, 
520.  JuBtificatioD  bj  Dece8iit7> 


524.  How  far  a  sEbject  of  medical  jurispnideiice. — A  plajsiciaii  who 
is  grossly  negligentj  causing  the  death  of  a  patient,  is  guilty  of  hoini* 
cide.  But  this  does  not  make  the  general  subject  of  homicide  a  pirt 
of  medical  jurisprudence ;  and  no  more  does  the  fact  that,  because  of 
the  knowledge  and  skill  of  the  physician  and  surgeon  in  that  partica- 
lar  direction,  he  is  more  liable  than  others  to  be  called  on  to  pn^duce 
an  abortion^  make  the  general  si?bject  of  abortion  a  part  of  medieal 
jurisprudenca  The  only  part  of  the  subject  of  abortion  that  properly 
belongs  to  medical  jurisprudence  is  that  with  reference  to  medieil 
evidence  derived  from  medical  examinations  in  cases  of  miscanriap 
or  abortion^  and  the  opinion  of  medical  experts  with  reference  thereto, 
and  the  question  whether  and  how  far  a  physician  has  a  l^al  right  Id 
produce  miscarriage  or  abortion  to  save  the  Ufe,  or  benefit  the  bealtb, 
of  the  mother. 

525.  Medical  evidence  as  to, — Medical  evidence  with  referenifi  lo 
abortion  is  governed  by  the  rules  as  to  competency  and  admiMibtli^ 
applicable  to  other  subjects.  The  results  of  a  post-mortem  examini- 
tion  are  admissible  in  evideuoe^  when  deati  follows,  as  tending  to 
show  the  corpus  delicti^  as  well  as  pregnancy,  and  the  general  ooadi- 
tiooj  and  the  fact  that  death  resulted  from  the  abortion,^     And  the 


i 


^Peoph  V.  Aikin,  66  Mieb.  4fiO,  11  Am. 
St,  Bep,  512,  33  N.  W.  821;  Bank  y. 
State,  US  Ind.  23S,  46  N,  £.  127,  47 
N.  E.  465. 

And  evidence  of  a  physician  in  a  pros- 
ecu  tion  for  a  bortion  w  h  ich  criu  sed 
death,  as  to  what  he  observed  at  an  ^k- 
amiuation  made  by  bim,  and  as  to  the 
manner  in  which  the  miscarriage  was 
produced,  h  not  objectionable  b^  pre- 
ceding proof  of  the  oorpu^  dvUcti.  Hauk 
V.  State,  148  Ind.  238,  46  N.  E>  127,  47 


N>  K  465. 


And  a  medical  cxanttnation  ol  a  4>^ 
ceased  person,  showing  two  ooeniK^ 
from  the  uterus  into  the  abdomifial  tt7- 
ity*  together  with  proof  of  djeJl|  ia 
calHng  &  pbjsieian.,  and  of  a  ttateBflt 
of  the  deceaj^ed,  made  juat  beftiR  ber 
sickness,  of  ber  purpose  to  prodaw  u 
abortion,  b  stjJftcient  to  ^o  to  tbe  jar| 
in  a  proflwutioo  for  abortion,  on  tk 
question  of  the  corpus  deli^i.  gmfrtt 
V.  Siate,  160  Ind,  4^4*  m  Am,  St  Bf^ 
340,  67  N.  K  100. 
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testimony  of  a  phjaidaD  with  relation  to  the  condition  of  an  alleged 
Ttctim  of  abortion  is  not  rendered  inadmigsible  by  the  fact  that  it  was 
based  on  an  examination  made  some  time  after  the  act  in  qtieation.* 
And  surgical  instruments  and  appliances  adapted  to  use  in  producing 
abortion,  found  in  the  possession  of  a  physician  charged  therewith, 
noay  be  put  in  evidence  as  tending  to  show  means  and  opportunity  to 
oommit  the  offense  ;*  the  effect  of  such  evidence  being  a  question  for 
the  jury.*  And  medical  experts  are  competent  to  testify  as  to  the 
character  of  such  instruments  and  appliances**  Physicians  have  also 
been  permitted  to  give  opinions  as  to  pregnancy j®  and  as  to  causes  of 
abortionj^  and  as  to  the  cause  of  death,*  and  as  to  the  tendency  of  misr 
carriage  to  become  habitual  from  repetition.*  And  the  qiieation  as 
to  the  possibility  of  the  performance  by  a  woman  of  an  act  designed  to 
cause  her  to  miscarry  is  one  outside  of  the  range  of  common  knowl- 
&dgBy  and  therefore  a  proper  one  for  an  expert,^^  And  a  physician 
who  testified  as  an  expert  that  he  discovered  no  traces  of  abortion 
may  properly  be  asked  whether  such  traces  would  exist  under  certain 
circumstances,  even  though  the  existence  of  the  stated  circumstances 
is  not  proved,^* 

Expert  witnesses  called  in  a  prosecution  for  abortion,  however, 


*Oom.  r,  FoUtin9bm,  165  Mou.  274, 
m  N,  E.  471, 

•Btatta  V.  Smith,  32  Me,  369,  54  Am, 
Bee.  678* 

'SluitPTtf  V,  Fmpte,  76  UK  217;  Citr- 
i«r  ¥.  8taie,  2  Ind.  617:  Biaie  v.  Oiiv 
fier,  80  Iowa,  574,  46  N.  W.  657 ;  Wit- 
gUm*  Y,  Siat^  {Tex.  Civ,  App.)  19  B.  V^, 
«07l  MeKe^m  v,  Chicn^o,  If  <f  8t.  P.  R. 
€^.  H  Wis.  477,  35  L,  tt  A.  262,  6ft  Am, 
BU  Hep,  909,  m  N.  W.  175.  And  ae« 
Hodt  T.  StQi9,  148  Ind,  238,  46  N,  E, 
117,  47  N.  E.  465. 

And  proof  that  the  accused  in  a  proft^ 
^cation  for  honiieide  in  the  comrnisBion 
of  abortion  waa  unskilful,  hj  personii 
acquainted  with  hii  skill,  is  competent 
JB  rebuttal  of  testiTOony  to  show  that 
the  act  in  queiition  had  heen  performed 
li^r  a  person  unncquninted  with  that 
elftifl  of  operations*  upon  the  theory  that 
%hm  Aet  in  question  must  have  been  done 
bj  a  person  not  a  physician,  Clark  Y, 
Vom.  \  1 1  Ky.  443,  63  S,  W,  740, 

^HlnU  w.  Smith,  32  Me,  369,  54  Am. 
Dee,  578, 

^Mlatim-y  w.  People,  76  HI.  217. 

Aiid  a  medical  witnesa  ip  competent 


to  give  hifl  opinion  in  a  prosecution  for 

homicide  in  the  eommlaaion  of  an  abor- 
tion, as  to  whether  a  woman  would  be 
more  tUHceptihle  to  fthoclc  if  the  opera  - 
tion  were  performed  on  her  away  from 
home,  in  a  doctor's  office*  with  no  one 
near  to  care  for  her,  undtT  fear  of  ex- 
posure and  mental  anguish,  than  had 
fihe  been  sit  homt*,  and  the  operation  bad 
b«*en  performed  to  relieve  her  of  aomt^ 
trouble^  there  being  no  ground  to  fear 
exposure.  Chirk  r.  Com.  Ill  Ky*  443, 
63  a  W.  740, 

'*Ci>m,  Y.  LeaaA,  156  MaftB,  99,  30  N. 
E,  163;  Biatc  v.  Let,  66  Conn.  266.  27 
L,  R,  A,  498,  48  Am,  St.  Rep.  202,  30 
Atl.  lUO, 

And  where  medical  testimony  has 
been  given  in  a  prosecution  for  an  at- 
tempt to  procure  a  miscarriage,  that  it 
ia  impoaflibie  for  a  woman  to  perform 
a  specified  operation  upon  her»elf  dc 
signed  to  cauae  a  miscarriage,  it  is  prop- 
er to  contradict  such  evidence  by  show 
ing  that,  as  a  matter  of  fact,  tlie  thing 
has  lieen  done.  Com.  t-  Leach,  156  Mas«, 
99,  30  N.  E.  163. 

"Bathrick  v.  Detroit  Post  <£  Trib- 
une Co.  5€  Mich,  629,  46  Am.  Rep,  63, 
le  K.  W.  172. 


^ad 


QUESTIONS  DlSrmcTlVELY  LEGAU 


nm 


cannot  give  their  opinion  that  a  crime  has  been  commiltedj  founded 
upon  the  narrative  of  the  woman  of  previous  facts^  which  narr&tiFe 
is  itself  inadmissible  and  remains  undisclosed.^^  And  a  nongi- 
jjert  witness  cannot  give  an  opinion  as  to  the  occurrence  of  a  mi5Ga^ 
ria^,  without  proof  of  a  careful  examination,  or  without  iUli 
facta  upon  which  the  opinion  was  based.^*  Physicians  who  ha\^ 
in  general  practice  for  acme  time  are  competent  and  qualified  wiv 
nessea  with  relation  to  abortion.** 

526»  Justification  by  necessity. — It  ig  a  general  rule  independent  of 
statute,  that  the  act  of  a  physician  in  aiding  a  miscarriage  ia  not  xm- 
lawful,  where  the  miscarriage  was  tJie  inevitable  reanlt  of  other 
causes.*"  And  the  act  is  justified  where  the  circumstances  were  sud 
as  to  induce  in  the  mind  of  a  competent  person  the  belief  that  a  mU- 
carriage  was  necessary  to  preserve  the  life  of  the  mother,*^  And  the 
statutes  of  many  of  the  states  penalize  the  causing,  or  attempting  to 
cause,  an  abortioUj  unless  necessary  to  preserve  the  life  of  the  womia, 
or  unless  advised  by  a  designated  number  of  physicians  to  be  nece^ 
sary  for  that  purpose;  and  under  such  statutes  there  ia  no  offeMi 
where  the  act  was  necessary  to  preserve  her  life,*"^  or  wheQ  it  wis 
advised  by  the  required  number  of  physicians  to  he  necessary  for  mA 
purpose,  the  absence  of  both  the  necessity  and  the  advice  being  ifl 
essential  ingredient  in  the  crime-**  The  physician  by  whom  the  deed 
is  done,  however,  cannot  act  as  his  own  adviser  in  the  matter.'*  And 
an  indictment  under  the  statute  must  not  only  allege  that  the  ftet  vs 
not  necessary  to  preserve  the  woman's  life,  but  must  also  negative  die 
advice  of  physicians  f^  and  such  averments  cimnot  be  inaerted  as  la 
amendment  after  demurrer,'^ 


k 


^'People  ?,  Murphtf,  101  N.  Y,  im,  54 

Am.  R^p.  661,  4  N.  E.  326. 

"People  V.  Olmstead,  30  Jlioh.  43 L 
^Com.  V,  Thompson^  169  Mass.  56,  33 
N.  K  MIL 

Ajid  ft  phyaician  who  attended  a  wom- 
an in  her  laat  illness,  and  who  Wftt 
prestint  and  afisiated  at  the  delivery  in 
a  ca»e  of  uiisearriage  occurring  a  week 
before  ber  death,  and  who  examined  the 
patient  before  the  delivery,  and  diecov- 
ered  phyBJcal  lacerations  of  aome  kind, 
cannot  be  said  to  he  incompetent  to  ^ve 
an  opinion  that  her  death  wns  caused 
by  an  abortion  performed  with  inatni- 
menta  when  the  patient  was  advanced 
in  pregnancy,  though  he  is  not  «howii 
to   tiave    apeeial    acientifie    knowledge. 

md. 

"^Honnard  W.  Ptsople,  77  III  48 L 


Com.  Ill  Ky.  443,  83  S.  W.  740. 

^^Btate  V.  StQke^,  54  Vt,  17«;  iMrt. 
Mclntifrff,  19  Minn,  9S,  GiL  es. 

^8tai€  V.  Mclniyre^  19  Minn.  OS,  6iL 

Statu tofy  pro^tiiotia  penalii^ni:  tk 
employment  of  any  meana  wh«trr«r  » 
procure  a  miscarriage,  unleaa  the  »■» 
is  neeesaary  to  preaerre  the  wiMf^ 
lifet  modify  the  common-law  oir«QMi»airi 
must  be  eonsidered  aa  sup«TMdiiif  I^f 
common  law.  0to^  t,  8i4tkm,  W  VV 
ITS. 

"HaUhard  ▼,  Btat€,  79  W!a-  M7.  H 
N.  W,  380. 

*Bas9en  V.  Stale,  41  ind.  303;  TTillif 
V.  State,  40  Ind.  563;  giatm  v.  4*Aim 
\m  Iowa,  «45.  SO  N.  W.  1073:  Kf*lrw. 
Mcintxfr0,  19  Minn.  ^,  Gil,  fJ^;  BiattM. 
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W  The  burden  of  proof  rests  with  the  state  to  show  that  the  means 
used  were  not  necessary  to  preserve  the  life  of  the  woman  in  ques* 
tion  f^  and  the  absence  of  necessity  may  be  determined  from  circum- 
gtantial  evidence, ^^     But  lie  burden  of  proof  as  to  advice  of  phy^ii- 

H  cians  wooJd  not  fall  within  the  rule  controlling  the  production  of 
proof  as  to  negative  matters  in  general,  and  would  rest  with  the  ac- 
cused f*  though  it  may  be  proved  by  a  preponderance  of  the  evidence, 
and  need  not  be  established  beyond  a  reasonable  doubt^^    But  either 

I  that  the  act  was  necessary  to  preserve  the  life  of  the  mother,  or  that  It 
was  advised  by  physicians  to  be  necessary  for  that  purpose,  is  an 


V^i 


Mmk,  70  Mo.  365,  35  Am-  Bep.  427; 
SUiU  V    gloJte«,  54  Vt  17&. 

And  a  statute  making  it  manslaugh^ 
ter  to  proruret  or  nttempt  to  procure. 
m  lai^c^rria^,  unlesg  the  B&me  ie  ne«- 
«Mar^  to  proaerre  the  life  of  the  motber, 
or  is  advined  bj  two  ph^aicmns  to  be 
neeeteary  for  eucb  ^urpoee,  doea  not 
require  that  the  advice  shail  be  given 
At  the  time  and  place  of  the  act  in  quei^ 
tion;  and  an  indictment  is  not  auf- 
Itcietit,  where  it  merely  denies  that  the 
then  and  there  advised.     8iatt 

M^myre,  19  Minn.  93.  Gil.  65. 

And  a  statute  providing  that  no  in- 
dietment  eball  be  deemed  invatid  for 
want  of  avernicutd  of  anj  matter  not 
necessary  to  be  proved  doesi  not  apply 
to  n^^tive  avermentA,  the  burden  of  dis- 
prcHring  which  reats  with  the  de- 
lendant,  and  whicli  are  to  be  taken  as 
true  unless  disproved ;  but  it  applies 
to  immateriiJ  averments  which  it  is  un- 
wary for  the  state  in  any  way  to 
blish  by  lepil  presumption  or  oth~ 
'#rwifte,  and  doea  not,  therefore,  cure  an 
iiulifrtm^t  for  abortion  failing  to  al- 
Itg^  the  absence  of  the  advice  of  phy- 

lans   tknt   it   was   necessary   for   the 

i|ii7K)i«    of    saving    the    woman's    life. 

'    T.  Mwek,  70  Mo.  356,  35  Am,  Rep. 

*jria«#   T,   UiemenU,    15   Or.   237,   14 

410?    Btat^   T.    OfoM,   6   Or.    73; 

fooffv  ▼-  Biai€,  17  Ohio  St  111;  BtaU 

Aik^r  109  Iowa,  643,  80  N.  W.  1073* 

Smdford  w.  People,   20   Hun,   30ft, 

Ter,  it  was  held  that  in  proaecii^ 

Jons  for  procuring  ahortions  by  the  use 

tnst  rum  pnt«,— especially     when     em- 

gred    by   a    professional    man, — ^ proof 

ttat  it  wa«  necessary  for  the  preaerva- 

iora  of  the  mother  or  the  child,  ««  eon- 


^peoes 
^^rwif 


tem plated  by  the  statute,  should  be 
made  by  the  physician  ot  expert  using 
the  instruments. 

''Bradford  v.  People,  20  Hun,  309. 
And  see  Cl^k  v.  Vom.  Ill  Ky.  443.  iS3 
S.  W,  740. 

But  proof  that  the  woman  whose  mis- 
carriage was  produced  went  with  her 
mother  to  the  ofBce  of  a  physician,  and 
requested  the  performance  of  an  abor- 
tlODf  and  that  she  walked  to  the  ofTioe 
of  the  physiciaji  two  or  three  times, 
there  being  no  evidence  with  reference 
to  the  cause  of  her  condition,  and  noth- 
ing to  indicate  the  condition  of  her 
health,  is  not  sufficient  to  aatisfy  the 
burden  of  proof  resting  with  the  slate 
to  show  that  the  miscarriage  was  not 
necessary  to  save  her  life,  ^faf^  T* 
Aik^,  10ft  Iowa,  643,  80  N.  W,  1073. 

And  proof  that  a  physician  in  his 
professional  treatment  of  a  pregnant 
woman  had  used  means  with  intent  to 
destroy  the  child,  and  that  the  death 
of  the  child  or  mother  waa  thereby  pro- 
duced,  is  not  evidence  that  the  treat- 
ment was  not  necessary  to  pteserve  the 
life  of  the  mother.  State  v.  OlemenU^ 
16  Or.  237,  14  Pac,  410. 

•-Jfoody  V,  State,  17  Ohio  St.  Ml; 
Ratahnrd  V.  Statm,  7ft  Wis.  367.  48  H. 
W.  380. 

"^ffatohard  ▼.  State,  70  Wis.  357,  48 
N:  W.  380;  State  w.  Glass,  5  Or.  73  j 
Howard  v.  i'eople,  186  111.  552,  67  N.  E. 
441. 

The  d^^ee  of  certainty  with  which 
the  nonnecessity  of  a  miscarriage  to 
save  the  life  of  the  mother  is  required 
to  be  shown  is  such  that  no  competent 
person  can  be  presumed  to  have  be- 
lieved the  act  necessary.  State  v.  QtoMWt 
5  Or.  73, 
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been  both  necessary,  and  advised  by  physieiana^**  And  statutes  of 
this  class  apply  only  in  cases  in  which  the  death  of  the  mother  could 
reasonably  be  expected  to  result  from  natural  causes  unless  the  child 
was  destroyed,  and  do  not  apply  to  a  case  in  which  the  mother  threatr 
ened  suicide  unless  she  was  relieved  from  her  trouble.'^  ■ 

'^SiaU  V.   Fitisporier,  03  Mo.  31*0,   a  <^f  thft  rnothtr  or  child,  wherw  the  fcill 

S,  W.  223.  of  exempt ioiiH  doea  not  purport  to  cofl- 

And  it  will  not  be  tnkon    on    uppi^iil  tiuti  th«  wtiolt?  ensi?.    Stnfv  v,  Owtnt^  £2 

In  a  proserution  for  abortion  tlirtt  Ihcrii  Minn.  2Jf8* 

waft   nay   qnt^slion   of    tiit*    utci^&sity    of  ''llatrharti  w.  ^f<tl«,  IB  Ww,  3fi7,  41 

resoTting  ta  abt^rtioti  to  £iiVo  the  life  N,  VV*  ^UU* 


CHAPTER  XXn. 

INTERFERENCE  WITH  DEAD  BODIEa 
Righto  tnd  liabUiUet  of  phyueimnik 

687.  Sighti  and  liabilitiei  of  phyiioianB. — (Jrave  robbing,  or  the  re- 
moval of  dead  bodies  from  their  graves  or  other  resting  places,  is 
usually  made  a  criminal  act  by  law ;  and  the  criminality  of  taking  up 
dead  bodies  is  not  affected  by  the  fact  that  it  was  done  by  a  physician 
for  the  purpose  of  dijBsection.^  And  while  it  may  be  that  in  a  proper 
case  the  court,  in  the  interests  of  justice,  could  and  should  require 
the  exhuming  and  examination  of  a  dead  body,  where  there  is  strong 
reason  to  believe  that  without  such  examination  a  fraud  is  liable  to 
be  accomplished,  and  every  known  method  of  exposing  it  has  been  ex- 
hausted, such  an  order  should  only  be  made  upon  a  strong  showing  of 
the  probability  of  such  fraud,  and  the  impossibility  of  otherwise  ex- 
posing it*  A  duly  qualified  medical  expert  who  made  an  autopsy  of 
the  body  of  a  deceased  person,  however,  is  not  prevented  from  testify- 
ing as  to  what  he  found  on  such  autopsy  by  the  fact  that  in  making  it 
he  proceeded  without  authority,  or  did  not  follow  the  prescribed 
course.*  And  a  post-mortem  examination  made  by  a  medical  exam- 
iner in  the  exercise  of  his  duty  when  required  by  a  coroner  does  not 
render  him  liable  for  mutilating  the  body  witJiout  consent  of  the 
family  of  the  deceased,  if  the  work  was  done  with  ordinary  decency, 
and  without  wantonly  disfiguring  the  body.^     And  where  the  ordi- 

^King  ▼.  Lynn,  2  T.  R.  734,  1  Leach,  Kfom.  t.  Taylor,  132  Mau.  261. 

OL  L.  497.  And  on  the  issue  whether  or  not  a 

But  the  remoral  from  her  grave,  by  physician    making    an    autopsy    should 

a  physician,  of  the  body  of  a  girl  for  nave  cut  open  the  stomach,  he  may  tes- 

the  purpose  of  obtaining  a  small  piece  tify  that  he  had  been  told  that  the  de- 

Off    her    thigh    bone,     which    had    been  ceased  had  been  drinking  on  the  day  ot 

broken,  for  use  in  evidence  on  an  issue  his  death,  as  bearing  on  the  scope  of 

of  malpractice  against  the  physician  in  his  investigation.    Manufaoturera*  Aooi. 

Improperly  setting  the  bone,   is  not  a  Indemnity  Co.  ▼.  Dargan,  22  L.  R.  A. 

removal  of  a  body  from  the  grave  for  620.  7  C.  C.  A.  681,  16  U.  S.  App.  290, 

the  purpose  of  dissection,   or   for   mere  58  Fed.  946. 

wmntonness,  within   the  meaning  of  a  *Young   v.    College   of   Physiciana   d 

statutory   provision    punishing   such    a  Surgeons,  81  Md.  358,  31  L.  R.  A.  540, 

rBUKnral   by   imprisonment     Rhodea  v.  32  Atl.  177. 
BrmM,  21  Hun,  1. 

•Orwi.v'tff*'  L.  /fw.  Co.  V.  Broum,  67 
MIm.  Z96,  34  Am.  Rep.  446. 
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nances  of  a  city  require  a  physician's  certificate  of  the  cause  of  death 
before  burial  of  a  deceased  person,  and  the  circmnstanoes  amroimdiiig 
the  death  of  the  person  rendered  a  post-mortem  examinatioti  necessary 
to  enable  the  attending  phjsician  to  certify  tx>  the  cause  of  death,  be 
is  not  liable  in  damages  to  the  heirs  of  the  deceased  for  properly  mak* 
ing  such  an  examination,^ 

But  a  physician  is  relieved  from  liability  for  making  a  medi^, 
examination  without  the  consent  of  the  proper  party,  only  when  i 
authorized  by  law,  and  done  in  a  Bkilful  and  proper  manner.* 
though  a  father  has  no  right  of  property  in  the  dead  body  of  his  duM^^ 
he  has  a  right  of  possession  for  the  purpose  of  burial  or  other  lawful 
disposition,  and  may  maintain  an  action  against  physicians  or  others 
for  perfonning  an  autopsy  upon  the  body  of  his  child  without  hia 
consent^  And  a  widow  is  entitled  to  possession  of  the  dead  body  ol 
her  husband  in  the  condition  it  was  when  death  supervened,  for  the 
purpose  of  burial ;  and  may  maintain  an  action  for  damages  agaiM  i 
physician  performing,  or  assisting  in  performing,  an  autopsy  on  suck 
body  without  her  consent,  and  without  authority  of  law;*  and  maj 
recover  for  mental  suffering  directly  and  proximately  resulting  from 
the  wrongful  act,  though  no  apparent  damage  is  proved,*  And  tbe 
same  rule  applies  to  the  rights  of  the  husband  against  physicians  mil^ 
treating  the  body  of  his  wife,  to  whom  it  had  been  delivered  for  tbe 
purpose  of  examining  the  throat**'  The  question  of  the  right  to  inte^ 
fere  with  the  body  of  a  deceased  insured  person  in  elsewhere  ooemi- 
ered,^* 


K'ook  V.  Wallesf,  I  CoW*  App,  163,  27 

Pflc,  950. 

*8ee  Young  t.  College  of  FhyRidans 
S  Surgeons,  31  Md,  358,  31  U  E-  A. 
540,  32  Atl,   177, 

And  testimony  of  a  funeral  director 
that  he  never  received  &  body  after 
poet' mortem  exainiuation  that  was  in 
ecmdition  for  the  family  to  Bet*  it,  with- 
out ita  being  prepared,  li  admiaaible  Timea,  12T. 
in  an  action' against  a  phyaician  em-  ^Fo»t^  i  S$^ 
ployed  by  a  coroner,  for  iml awfully  cut- 
ting and  mutilating  a  body  on  poeV 
mortem  examination.    Ihid, 


'Blimey  V,  ChUdrrn'M  FiMpiM.  IP 
Ma«i.  67,  3S  L.  IL  A.  €13,  ttt  Am.  St 
Rep,  273,  47  N.  E,  401. 

'Fol^  V.  Fhelp*,  1  App,  mr.  SSI  ^ 
N.  Y.  Snpp.  471;  L^rttm  v.  Chmm,  C 
Minsk.  307,  14  L.  E,  A,  85,  50  H,  W.» 

*lar»on  v,  Cha»0,  47  Minn,  m.  U 
L.  R.  A.  86,  50  N.  W.  238. 

V COhinl  i  Amlm 
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CHAPTER  XXnL 

IN8UBANC£. 

M8.  Scope  of  ehapter. 

M9.  ReUiions  between  insurer,  medical  examiner,  and  tneored. 

no.  Who  are  family  physieians,  or  usual  medical  attendant!. 

m.  What  constitutes  medical  attendance. 

nS.  ¥niat  constitutes  good  or  sound  health. 

nS.  What  constitutes  disease,  sickness^  or  bodily  inilrmitj  general^. 

Wi.  Disease  in  accident  insurance. 

Mft.  Fiarticular  diseases. 

IM.  Serious  or  severe  illness. 

nr.  Serious  personal  injuries. 

IM.  Right  to  medical  examination  of  body  of  insured. 


Soope  of  chapter. — ^A  large  part  of  the  litigation  growing  out 
o£  life  insuranoe  arises  from  alleged  breaches  of  warranty,  or  alleged 
false  representations  as  to  health  or  physical  condition.  If  this  were 
traated  as  properly  belonging  to  medical  jurisprudence,  it  would  in- 
tvlve  the  incorporation  in  this  work  of  a  large  part  of  the  law  of  insur- 
moe.  Both  for  the  purpose  of  brevity,  therefore,  and  because  it  is 
flioiight  that  medical  jurisprudence  legitimately  includes  no  more, 
lliia  chapter  is  confined  to  a  discussion  of  the  relations  between  the 
insorer,  the  medical  examiner,  and  the  insured ;  and  of  the  questions, 
who  are  usual  medical  attendants,  and  what  constitutes  medical  at- 
tendance, and  what  constitutes  health,  sickness,  disease,  or  serious 
injiiTy  within  the  meaning  of  warranties  or  representations  in  an 
fatorance  policy,  and  of  the  right  of  an  insurer  to  a  medical  exam- 
ination of  the  body  of  a  deceased  insured  person  for  the  purpose  of 
ascertaining  the  cause  of  his  death. 

S88.  Relations  between  insurer,  medical  examiner,  and  inrared. — A 
medical  examiner  of  an  insurance  company,  required  to  give  answers 
to  certain  questions  asked  with  reference  to  applicants  for  insurance, 
is  the  agent  of  the  insurance  company  for  the  purpose  of  reporting 
answers  to  such  questions ;  and  where  the  applicant  answers  such  ques- 
tions truthfully  and  in  entire  good  faith,  and  the  examiner  either  in- 
advertently or  purposely  inserts  erroneous  answers,  such  answers  must 
be  taken  as  the  declaration  of  the  insurance  company,  and  not  of  the 
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applicatit^  BO  that  the  company  will  be  estopped  from  inaigtiog  on 
their  falsi tj.*  And  where  the  examimiig  phjeieian  assumes  to  gi^e 
answers  to  the  quaations  asked,  upon  his  own  knowledge  of  the  facl^ 
or  gives  bis  opinion  based  upon  the  faets^  the  answers  as  given  art 
conclusive  upon  the  companjj^  and  the  rule  is  the  same  where  the 
medical  examiner  knows  the  answers  to  be  false,  though  they  are  the 
answers  of  the  applicant;®  and  the  rule  is  not  affected,  m  such  caJc^ 
by  the  fact  that  the  applicant  warranted  the  truth  of  his  answers.^ 
So,  the  exanuning  physician  of  an  insurance  company  is  file  ageot  of 
the  companyj  and  not  of  the  applicant  for  insurance ;  so  that^  wh«re 
his  certificate  shows  the  applicant  to  have  been  in  good  health,  it  i> 
competent  evidencse  of  that  fact,  and  can  only  be  rebutted  by  testimoDV 
establishing  that  he  was  deceived  either  by  false  statement,  or  by  the 

^Qraitun  v,  MeiropolHan  L.  In9.   Co.  *Pranklm  L.  lit*,  Co.  t.  GaUiff^n,  Tl 

80  N.  Y.  281,  30  Am.  Rep.  617;  Prom-  Ark-    295,    73    8.    W,    104 ;    Wmmm  r 

de/icf  tdfe  Assur.  Soo.  v.  EeuiUnger^  5$  Economic  lAft  Ammo.  108  Iowa,  4fiU  7» 

Ark,    528,    25    S,    W.   835;    FettrAtm   v,  N.    W^.    l^^. 

Dts  Moin€s  Life  Aa^o.  115  Iowa,  flSS,  But  aside  frcmi  any  fttatutorr  t^ 
87  N*  W.  307 ;  Mutual  R^erve  Fund  strictjoo^  it  is  competent  for  partita  to 
Life  Asao.  v.  Ogletrce^  11  Miss,  7,  25  a  contract  for  insunuiee  to  nuifce  tfe 
So,  869 ;  Endowment  Rank,  K,  of  F.  v.  truth  of  stalemcinta  mii(i«  t«  Ijie  w)^ 
VogbiU,  99  Tenn.  28,  41  S.  W.  340;  iea)  examiner  in  an  appli^ittoa  raft- 
Tar  «f/i  era  V.  Eansaa  Mui.  I,.  In^.  Vo.  terial  to  the  risk,  will  tout  ngArd  l» 
108  Fed.  487  J  Mutual  Brntefit  L.  Ins.  whether  or  not  ihe^  afT«rt  the  ti^k 
Co.  V.  Hobiaon,  22  L.  R,  A.  325,  7  C.  C.  P&tcnton  v.  He*  Hoinee  Life  Am>.  m 
A,  444,  19  U.  K  App.  266,  58  Fed.  723,  Iowa,  ms,  87  N,  W.  3&7. 

And  thia  is  the  caa*?,  notwithatanding  And  in  Caruih^rs  ▼.  EmnsoM  Mmt  L 

a    recital    in   the   application    that    the  In*.  Co,  108  Fed.  487,  It  waa  heM  tj^ 

medieat  examiner  should  be  held  to  be  the  rule  thsit   false   anawers  in  la  $f 

the  agent  of  the  appHcjint  aa  to  all  an-  plication   for   tQBUranoe   will  net  atoid 

Hwera    and    atatementa    made   by    him;  the  policy,  if  the  medical  txamiiMT  w1» 

since   such    recital    cannot   abrogate    or  took  iheiD  had   knowledge  at  Uit  Um 

revere   a   w £•!  1-ea tab li shed   rule  of  law*  of  the  true  factt^.  doesi  not  ap|p|y  w\m 

Endowmejit  Rank.  K.  of  P.  x.  CogbilK  it  appears  that  tlie  auswfra  a«  vrltiia 

92  Tcnn.  2S»  41  8.  W.  340.  down  by  the  medical  examisMr  wwm  m 

'Pudriisky  y.  SupremB  Lodge^  K.   of  the  assured  gave  them. 

H.  70  Mich.  428.  43  N.  W.  373;   Rig-  ^Equitable  L.  In».  Co.  r.  S^^tmml 

gine  v.  Phoenim  Mut  h,  Ins.  Co,  74  N.  75  Tex.  338»  7  L,  H.  A.  217.  IS  Att.  a 

Y.   B;    Lueder  v.   Hartford  lAfe  d  An-  Eep.  803.  12  S.  W,  fi21t  Pr^^vidmut  V^t 

nuitg  Ine.  Co.  4  McCrary,  14g,  IE  Fed.  Ae*ur.  Sog.  v.  ReviUnger,  5i  Alt  M 

405;  fjangdon  v.  Union  Mut  L.  In*.  00,  25  S,  W,  835. 

14  Fed.  272.  Bttt  the  placing  of  the  «lgiiite»  «t 

But  it  is  not  incompetent  in  an  ac-  an   applicant  for    life   inflUTanfit  it  tl» 

tion  upon  an  insurance  policy  to  prove  beginning  of   the    paper   contaiAiQf  W$ 

by  pa  rot  the  actual  transaction  between  mediciil  examination  ta  for  the  f~~' 


^ 


the  applicant  and  the  medical  examiner,  of  jdeniification^   and   not   for  Urn  f^ 

without  reforming  the  contract  or  aak-  pose  of  binding  him  as  to  tbt  trm  d 

lag    for    equitable    relief,    where    it    ia  the  contents  of  the  paper.    Sqwtiakk  L 

ihiYWi]    that    fair    and    truthful    state-  Ins.  Co.  v.  Hoctetcood,  T5  iW*  W*  ' 

mcnU)  of  the  applicant  were  erroneously  L,  H-  A,  217,   16   Am    g^.  Bcf^  M  ^ 

given  by  the  medico  I  examiner    through  S,  W.  621* 
inadvertence,     drat  ton   v.   Metropolitan 
L.  Inm.  Co,  80  N.  Y,  281,  36  Am.  Rep, 
6ir- 
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i<m  of  facts  without  a  knowledge  of  which  he  could  not  have 
to  a  correct  conclusion  as  to  the  applicant's  condition.^ 

A  medical  examiner  of  an  insurance  company,  however,  is  not  an 
i^gent  of  the  company,  by  virtue  of  his  position,  with  reference  to  the 
application  of  insurance ;  and  where,  upon  being  called  upon  to  make 
m  medical  examination,  he  fills  up  the  entire  application,  inserting 
vntnie  answers,  the  company  is  not  responsible  for  his  acts,  and  the 
poli^  is  invalidated  thereby;^  though  an  authorized  medical  exam- 
iner will  be  deemed  to  have  authority  to  take  an  application  for  in- 
foranoe,  where  he  received  the  blank  application  from  an  authorized 
9gBtkt  recognized  as  such  in  the  policy  itself.^  And  while  an  applicant 
for  insurance  is  not  bound  to  exercise  supervision  over  the  writing 
down  of  his  answers,  if  he  knows  that  his  answers  have  been  incor- 
ractly  written  down,  it  becomes  his  duty  to  see  that  proper  corrections 

I  made ;  and  if  he  fails  to  do  so,  he  will  be  estopped  from  disputing 
i  as  written,  though  recovery  upon  the  policy  is  thereby  defeated.^ 

So,  where  a  medical  examiner  selected  by  an  insurer  gives  a  certifi- 
eale  that  the  applicant  is  a  fit  subject  for  insurance  when  he  knows  he 
u  afflicted  with  diseases  which  render  him  unfit,  and  the  insurer  acts 
upon  that  certificate  without  further  inquiry  and  makes  the  insurance, 
1|he  fraud  and  misrepresentations  will  not  be  regarded  as  the  act  of 
tiie  insured  alone.^  And  it  is  fraud  in  procuring  a  certificate  or  re- 
port of  a  medical  examiner,  and  not  fraud  in  procuring  the  policy, 
^vliich  may  be  shown  for  the  purpose  of  defeating  the  policy,  under  a 
«tetute  providing  that  the  certificate  of  a  medical  examiner  of  an 

VoUonum  ▼.  Life  Int.  Co.  1  Woods.  And  where,  after  the  delivery  of  an 

•74»  Fed.  Oas.  No.  6,623;  MoOotoan  ▼.  insurance  policy,  the  insured  diseoyers 

Mmpreme  Court,  I.  0.  P.  104  Wis.  173,  that  a  fraud  has  bera  perpetrated  on 

M  N.  W.  603 ;  Weimer  ▼.  Eoonotnio  Life  him  and  on  the  company  by  the  medical 

Af0O.   108  Iowa,  461,  79  N.   W.   123;  examiner  in  inserting  false  answets  in 

Mitwari  ▼.  Equitable  Mut.  Life  Aeeo.  the  medical  examination,  it  is  his  duty 

110  Iowa,  628,  81  N.  W.  782.  to  make  the  fact  known  to  the  com- 

^Flyfm  ▼.  Equitable  Life  Aeeur.  Boc  pany;  since  he  could  not  hold  the  pol- 

iSr  K.  T.  600,  23  Am.  Rep.  134.  icy  without  approving  the  action  of  the 

And   the   indorsement  of  a  medical  medical  examiner,  and  thus  becoming  a 

«anaiiner,  rejecting  an  application  for  in-  participant   in  the  fraud.     Providenoe 

aaranee,  is  not  competent  evidence  of  the  JAfe.  Aeeur.  8oe,  t.  Reutlinger,  68  Ark. 

TOjeetion  of  the  application.    Pudritzkif  628,  26  S.  W.  836. 

▼.  Supreme  Lodge,  K.  of  H,  76  Mich.  •Edington  v.   Mutual  L.   Ine.   Co.   6 

418,  4S  N.  W.  373.  Hun,  1. 

*FI|fiifi  V.  Equitable  L.  Ine.  Co.  78  N.  Where    a    contract    of    insurance    is 

T.  6^,  84  Am.  Rep.  661.  based    upon    statements    of    the   appli- 

^Equitable  L.  Ine.  Co.  v.  Eazleu>ood,  cant's   pnysician,   as  well   as  his  own. 

7i  Tex.  338,  7  L.  R.  A.  217,   16  Am.  both  statements  should  be  considered  in 

Si.  Bcp.  893,  12  S.  W.  621 ;  Providence  determining  whether  or  not  there  wait 

lAfe  Aeeur.  8oe.  v.  Reutlinger,  68  Ark.  fraud.     Miller  v.  Mutual  Ben.  L.  Ine. 

«t8,  26  S.  W.  836;  Orattan  v.  Metropoli-  Co   81  Iowa,  216,  7  Am.  Rep.  122. 
Urn  L.  Ine.  Co.  92  N.  Y.  274,  44  Am. 
^       872. 
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insurance  companj,  that  an  applicant  is  a  fit  subject  for  imuranoe, 
estops  the  company  from  asserting  that  the  assured  was  not  in  ooo* 
dition  of  health  required  bj  the  policy,  unless  the  same  was  produced 
through  fraud  or  deceit  of  the  assured'** 

630.  Who  are  the  family  physicians,  or  usual  medieal  atteadsiili.^ 
A  medical  attendant  is  a  physician  to  whom  the  care  of  a  sick  peraoa 
has  been  intrusted;^*  and  the  term  **family  physician/*  o?  **usiiil 
medical  attendant^"  uaed  in  an  application  for  insujance,  ia  withoil 
technical  signification,  and  means  the  physician  who  usually  attend 
and  is  consulted  by  the  members  of  the  family  of  the  applicant  in  )m 
professional  capacity,**  A  physician  who  merely  mnkes  a  eASutl 
prescription  for  a  friend  on  the  street  or  elsewhere  is  not  mdi  in 
attendant,  within  the  meaning  of  a  representation  or  warranty  witi 
reference  thereto  in  an  application  for  insurance***  But  to  mmu- 
tute  a  medical  attendant  within  the  meaning  of  such  provisioo,  it  b 
not  necessary  that  the  physician  should  attend  the  patient  at  hishofoa; 
an  attendance  at  his  own  office  is  sufficient**  And  it  is  not  necesssjy 
that  the  physician  should  invariably  attend  and  be  eon^lted  by  each 
and  all  of  the  members  of  the  family  of  the  applicatiL*'*  Tha  familj 
physician  of  the  father  of  an  applicant  for  insurance  will  be  fegssid 
as  his  usual  medical  attend ant^  where  he  had  chilled  upon  such  phja- 
cian  yearly  for  many  years  for  advice  or  treatment,  though  otliers  iii 
attended  him  occasionally,  and  another  attended  him  in  his  last  iU- 
ness**®  And  the  physician  usually  attending  and  consulted  by  the  wife 
and  children  of  an  applicant  for  insurance  is  his  family  phyaiciia, 


**Peieraon  v.  Den  Moinet  Lift  Auo. 
115  Iowa,  66S,  87  N.  W.  397, 

And  tie  medical  examiner  contem- 
plated by  such  a  statutory  provision  ii 
the  pprson  who  makes  the  actual  er- 
ami  nation,  and  reports  on  the  appJi- 
cant'fl  condition  an  to  whether  ot  not 
he  ii  a  proper  risk,    Ihid. 

^^Edingt(m  v.  Mutual  L.  ln$^  Co.  & 
Hun,  L 

^Frim  Y,  Fhoenim  MuL  L.  ln».  Co.  17 
Minn.  497,  10  Am.  Rep.  106,  Gil,  473. 

But  a  Htatement  hf  a  physician  in 
proofs  of  death  of  an  insured  person, 
that  he  had  been  hii  usual  medical  at- 
tendant for  five  years,  does  not  estab- 
lish the  fact  that  he  was  hla  usual 
medical  attendant  at  the  time  the  pol- 
ity was  taken,  thou|rti  within  the  five 
years;  si  nee  the  assured  was  not  en- 
tirely responsible  for  the  Btatementii  of 
the  physician.  Cushman  v.  United 
8tai^  L.  Ins,  Co.  70  N.  Y.  72. 


"^Edington  ▼.  Mutual  L.  Im,  Ca  I 
Hun,  K 

^^Cushman  v.  Uniied  BUim  L  bt 
Co.  70  N.  Y*  72- 

^Frice  T.  Phoenix  Mvi.  L.  im.  Oi 
IT  Minn,  407,  10  Am,  Rep.  ISfi.  Gil.  iTl 

And  a  phyBiclati  who  had  altcodti  i 
woman  for  severa.1  years  up  to  ber  ^ 
riagie  is  her  medical  attendant  «i^ 
the  meaning  of  an  InteirogatAfj  si  *» 
her  usual  medical  attendant,  ia  tt  if 
plication  for  insuranee  tnad«  ■  ifc*^ 
time  after  her  inarria^;  tboncl  ^ 
medical  attendant  of  lier  busbud'i  ^ 
ily  had  on  one  or  two  i^oeaaiai^  «l« 
called  for  other  membera  of  the  ^* 
prescribed  for  her  for  a  cold  or  tm 
otiier  trifling  matter.  Eu^mm  » 
Fernie,  3  Meea.  4  W,  605,  I  Homi  tE 
149,  7  L.  J.  Exch,  163,  2  Jw.  444. 

''Cmhman  v.  Untied  SiAim  L  ft* 
Co,  70  N,  Y.  72. 
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though  such  physician  did  not  ustiallj  attend^  and  wes  not  consulted 
hy,  the  applicant  himself.^ ^  Where  it  appears  that  more  than  one 
phjsician  had  acted  for  an  applicant  for  insurance  on  different  occa- 
sions, the  question  as  to  who  was  his  family  physician,  or  his  usual 
medical  attendant,  within  the  meaning  of  a  representation  or  war- 
ranty in  an  application  for  insurance,  is  one  of  fact,  for  the  jury.** 
And  an  answer  naming  the  one  who  attended  him  during  his  moit 
recent  illness  cannot  he  regarded  as  false.^" 

63  L  What  constitutes  medical  attendance.^ — The  prevailing  rule 
would  seem  to  be  that  a  calling  at  a  doctor's  office  to  relieve  a  mere 
tetnporary  indisposition,  not  serious  in  its  nature,  or  the  calling  by 
the  doctor  at  the  patient's  home  for  the  same  purpose,  cannot  be  con- 
strued as  an  attendance  within  the  meaning  of  a  representation  or 
warranty  in  an  application  for  insurance,  that  the  applicant  had  not 
been  attended  by  a  physician;  such  attendance  must  be  for  some 
disease  or  ailment  of  importance,  and  not  for  an  indisposition  of  a 
day  or  two,  trivial  in  its  nature,  such  as  all  persons  are  liable  to, 
though  considered  to  be  in  good  health,^**  And  going  to  a  hospital  by 
appointment  to  have  a  foreign  substance  removed  from  the  eye  does 
not  constitute  treatment  in  a  hospital  within  the  meaning  of  a  repre- 
sentation in  an  application  for  insurance  that  the  applicant  so  going 


^Pri€€  y.  Phoenim  Mut.  L.  tna.  Co.  17 
Minn,  mi,  10  Am.  Rep.  166,  Gil.  473. 

^Biggin^  v.  Fhoeniit  Uut.  L.  InM,  Uq. 
74  N.  Y.  «j  Fittih  V,  Am^ricaft  Popiilar 
L.  in9.  Oo.  69  N.  Y.  567.  17  Am.  Rep. 
072;  Bcsiim  V.  Vnivm-ml  L.  /n«.  Co.  42 
C»l  623. 

^Franklin  L.  Im,  Oo,  V*  QalUgtm,  71 
Ark.  206,  73  S.  W,  102. 

Aod  testimony  of  a  phTsician  in  an 
mctioQ  on  an  insurance  pcilic;^  tbat,  at 
the  time  lie  made  the  medical  examina- 
tion cf  the  aa«ured.  the  assured  fit4it«d 
to  him  that  be  was  the  aasured's  physi- 
viaiip  if  itifidniisaible,  is  harmless,  where 
it  U  substantially  the  same  statement 
KM  the  asflured  made  in  hjs  applica- 
tion. €M«hm<in  v.  United  8taie»  L. 
fii#.  Co.  70  N.  y.  72, 

^Ftumb  V.  P#rtfi.  Mut  L.  Jfw.  Ca.  108 

Wieh,  94,  05  N.  W.  611  r   Nann    y.    Na- 

tumtU  Unkm,  97  Mich.  513.  ST  Am.  St. 

rittp.  3fl6,  50  N,  W.  834;  Brotmt  v.  Met- 

l^OpoUiun   L.   fm.    Co.    66   iMkh,   306,    8 

Am.  St.  Bep.  S&4,  32  N.  W.  610;  Blu- 

men  thai     y.     Berkshire     L.     In»,     Co. 

(Mich.)    10  Det.  L.  N,  420,  06  N.  W. 

17;  Franklin  L.  Ins.  Co,  v.  Gatligant  71 

K  Vou  in.  Med.  Jcri.— $5* 


Ark,  205,  73  &  W.  102j  BilUngM  ▼. 
MetropGlii^n  h.  tm.  0o.  70  Vt  477,  41 
Atl.  516  J  Bubhtrd  T.  Mwltiaf  Re»m^€ 
Fund  h.  Ins.  Co.  40  C,  C.  A.  6«5,  100 
Fed.  719.  And  sec  Vro$b^  v,  Sfcurii^ 
Mui.  L,  Jnt,  Co.  86  App,  Div.  89,  93 
N.  Y.  Supp,  140. 

And  a  breach  of  warranty  in  an  ap- 
pHeattoD  for  inauranoet  that  the  appO* 
caiit  had  not*  during  a  stated  period, 
bad  any  sickness^  or  employed  or  con- 
suU4?d  a  physician,  ia  not  nhown  by 
proof  that  within  the  time  a  pbysicion 
had  given  him  advioe  and  medmnn, 
where  it  does  not  appear  whether  the 
ad  vie©  and  medicine  were  for  him  pcr- 
Bonally,  or  for  his  family.  Howry  ▼. 
World  Mut.  h.  Im.  Co.  7  Daly,  32L 

But  insurance  iafiued  upon  An  ap pli- 
ca tt  on  containing  a  warranty  that  the 
plaintilT  had  not  been  attended  by  a 
pliysician  for  any  serious  dtaeaae  or 
complaint  is  invaltdnted  by  the  fact 
that  in  the  time  covered  by  the  war- 
rn^nty  he  hod  an  operation  for  gall 
stones  performed  upon  him»  Wei«- 
strauh  V.  MetropoHfitti  L.  ins.  Co,  27 
Miac.  540,  58  H.  ¥.  Supp,  ZU5. 
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had  never  been  under  such  treatment**  Nor  does  a  question  in  an 
application  for  insuranoe  as  to  whether  the  applicant  had  employed 
or  consulted  any  physician  mean  whether  he  bad  ever  employed  a 
physician;  it  consists  of  an  inquiry  referring  to  recent  date^  and 
should  be  construed  as  calling  for  information  as  to  whether  or  not 
the  physician  had  been  consulted  with  reference  to  the  question  of  in- 
surance.^* And  whether  a  trouble  affected  the  health  90  as  to  be  with* 
in  a  representation  that  the  applicant  had  not  consulted  with  a  physi- 
cian in  regard  to  his  health  is  a  question  for  expert  testimony,**  And 
the  question  whether  an  applicant  should  have  disclosed  given  tMns- 
actions  with  a  physician  is  one,  not  of  law  for  the  courts  hut  of  fact 
for  the  jury,^*  ■ 

It  has  been  held,  however,  that  the  purpose  of  a  question  as  ti>  ■ 
whether  an  applicant  for  insurance  had  employed  a  physician  h  m 
ascertain  the  name  of  a  person  from  whom  information  affecting  the 
risk  could  be  derived ;  and  that  a  false  answer  that  the  applicant  ha4 
never  called  upon  a  physician,  warranted  to  be  true,  invalidatea  the 
policy  without  reference  to  the  nature  of  the  ailment  or  oonsolta* 
tion.^*  And  the  rule  has  been  laid  doHm^  and  seems  to  be  establisliad 
in  Massachusetts  at  least,  that  a  person  who  supposes  himself  in  need 
of  a  physician,  and  goes  to  one  for  the  purpose  of  consulting  him, 
and  has  an  interview  with  him,  answering  such  inquiries  as  the  physi- 
cian deems  pertinent,  and  receives  aid  and  advice  from  him, — coo- 
suits  the  physician,  or  is  attended  by  him,  within  thetneaning  of  a 
representation  or  warranty  in  an  application  for  insmranee  as  to  { 
sultation  with  a  physician.^*      And  prescribing^  within  such  a  : 


^Ohinner^  v.  Vnited  Statett  Indus- 
trial Ins.  Vo.  16  App.  mv*  516,  44  N. 
Y.  Supp.   68  L 

**TFor/(f  MuL  L,  Ina.  Co.  r.  SdhulHf, 
73   III.   6S6. 

^Brock  V,  United  Modemt  (Teix.  CiT* 
App.)   SI  a  W.  340. 

But  atatementu  made  by  aji  insured 
person  to  the  effect  tliat  she  had  heart 
trouble,  and  \frjis  being  treated  for  it, 
though  inadmissible  to  eatublish  the  e%- 
istenee  of  litiArt  disease,  is  competent, 
where  the  insurance  waa  iasued  upon  an 
application  atating  that  she  had  not 
been  attended  by  a  phjaidan  for  a-ny 
serious  diaease  or  complaint,  to  show 
that  she  had  knowledge  that  «be  had 
been  treated  for  a  Berious  diseaae,  Kipp 
V.  Metropolitan  L.  Ins,  Co.  41  App.  Div* 
2m  58  N,  Y.  Supp.  494. 

^ffann  v.  National  Vnwn,  97  Mich. 
613,  37  Am.  St.  Rep,  365,  56  N,  W.  834, 


^Promdenee  Life  Amw.  8oe.  -.  «,^ 
tinker,  6B  Ark,  628,  26  S.  W.  S3«^  M^  | 
ropoUtan  L.  Ina.  Co.  v.  MeTa^t,  4»  K. 
J.  L.  587,  00  Am.  Rep.  661.  »  AU.  THj 
McCoUum  V.  Mutual  £.  Inm.  Vo*  65  His* 
103,  S  N.  Y.  Supp.  24»;  Jfom  t.  Amm- 
hie  MuL  L.  Ins.  €o.  64  B&i-k  II; 
United  Brethren  Mut.  Aid  B^  f 
O'Bara,  120  Vix.  256.  13  Atl,  933, 

But  an  applicant  for  itisunjiet  m^ 
answers  questions  in  the  •.pplkfttka^ 
staling  that  tie  wma  tr^ateti  bf  ft  w^^ 
doctor  for  a  particular  dise««.  ftM 
not  itnte  the  particular  IreAtiarttt  fnt- 
tised.  Flynn  v.  Equitable  I,,  |gtf.  Ofc 
78  N.  Y.  568,  34  Atn,  Rep.  661. 

*^Qbb  V.  Covenant  Mut.  Hm.  J*« 
L^a  Mass,  176.  10  I..  R.  A,  6»j4,  fj  -U 
??t.  Rep.  619,  26  H,  E.  230;  WUif  ^ 
Proindent  Bav.  Lift  Aa^uf.  Sar  IQ 
Mass.  108.  27  L.  R.  A.  ^9**,  3«>  \  t 
in  I  Subbitrd  V,  Mutual  iTewfn^  F«^ 
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aentation  or  warraDty,  is  not  limited  strictly  to  giving  directions  for 
taking  mediciiiey  but  indudefi  anything  done  for  the  purpose  of  alle- 
Tiating  or  relieving  the  condition  mm  plained  of.^' 

532.  What  coEstitBtes  good  or  aonnd  health.  —  The  words  "good 
health/'  o?  "sound  health/*  as  used  in  representations  or  warranties 
in  applications  for  insuratice  are  comparative,  and  mean  a  state  of 
health  free  from  any  disease  or  ailment  that  seriously  affects  the  gen- 
eral soundness  or  healthfulness  of  the  system^  though  not  necessarily 
free  from  mere  temporary  indisposition  which  does  not  tend  to  weaken 
or  nndermine  the  constitution.**  Sickness  which  was  merely  a  tem- 
porary disorder^  having  no  bearing  upon  the  general  health  of  the 
insured,  does  not  affect  tibe  validity  of  a  policy  issued  on  a  warranty 
of  good  health.**  A  person  is  in  good  health  within  the  meaning  of 
such  a  ooudition,  unless  be  is  affected  with  a  substantial  attack  of 
iUness  threatening  his  life^^®  or  with  a  malady  which  has  some  bear- 
ing on  the  general  health,  as  distinguished  from  a  temporary  derange- 


i  lAfm  Auc.  40  a  C.  A.  6ft6.   100  F«d. 

And  one  who  goes  to  a  licMpitiil  under 
the  advice  of  a  pfiyaicmn  ia  an  inmate 
of  a  hospital  within  the  meaning  of  a 
warranty  or  representation  in  an  in- 
BQ ranee  policy;  though  he  did  not  go 
for  treatment  therein,  but  for  the  pur* 
poae  of  obtaining  superior  acoommoda- 
tioos  and  nervieea.  Farrcll  v,  Beeurity 
MmU  h.  In*.  Co.  60  C,  C,  A,  S74,  125 
Fed,  mi. 

^R0  BrumdU  102  Wis.  45,  78  N.  W. 
160. 

And  an  inflt ruction  in  an  tictiou  upon 
an  insurant  policy,  in  reaponae  to  a  re- 
quest to  define  the  word  ''prescription," 
ill  at  if  the  insured  went  to  a  physician 
for  the  purpo«w  of  letting  mpdieal  aid 
to  a  difficulty  from  whteh  he  waa  then 
nuftfrin^,  or  supposed  him»e)f  to  he  auf- 
frring.  and  the  physician,  for  the  pur- 
po«e  of  relief  or  cure,  gave  him  medi- 
cine, It  may  be  «iid  that  the  phyMoian 
prescribed  for  him;  thuf^  gtv^iQg  in  a 
ooiidpnfied  way  the  evidence  bearing 
tipoa  the  iuue.  it  is  not  subject  to  ob- 
leetion  ai  a  charge  upon  the  facta. 
Cohb  ▼,  Cot}«fi4Mit  Jkut.  Sen.  Axao.  163 
Ma««.  170,  10  L.  R.  A.  fi65,  25  Am.  8L 
lien,  «tl0»  26  N.  K  230. 

^Plumb  ▼.  Pmn,  Mut  L.  Im.  €o.  108 
Mich.  64.  66  N.  W.  611  j  Hamn  t.  N^- 
ii&nal  Un^mt  97  Mich,  613,  37  Am.  8L 
lC«n.  Stt5,  66  H.  W.  834;  Qaihraitk  v. 
ilrrifi^rofi  Mut,  L.  fn«.  Oo.  12  Bush,  29; 
/rfr*tf  V.  Unittd  Order,  G,0. 97  M«,  176 ; 


63  Ath  1102;  Peacock  ▼*  yew  Fork  L, 
f«#,  Co.  20  N*  Y.  203  ;  Bartetiu  v.  Phomiis 
Mut.  I.  In*.  Co.  3  Tbomp.  at  C.  57^; 
Metropolitan  L.  In*.  Co.  v.  BoioU,  62 
Ohio  St.  204,  66  N.  E,  mHi  Ohio  Mut. 
Life  A*m,  T,  Draddp,  B  Ohio  N.  P,  140. 
10  Ohio  a  A  C.  P.  Dec.  691 ;  ManhaiUn 
L.  Ins.  Oo.  V.  Carder,  27  C.  C.  A.  344, 
42  U.  S.  App.  050,  82  Fed,  086;  Baldi  v, 
Meiropotiton  Ina.  Co.  18  Pa,  Super.  Ct 
599;  Cti^merut  v.  Metropolitan  L,  In*. 
Co.  20  Pa.  Super,  Ct.  6G7;  flame*  r, 
FideUitf  Mut.  lAfe  Asm.  191  Pa,  618, 
46  L.  R.  A.  264,  43  Atl,  341 ;  Woodmen 
of  the  World  y.  Loektin,  28  Tex.  Civ. 
App.  486,  67  B,  W,  331;  Rutchimn  t. 
National  Loan  Fund  Life  Asmr.  Sao.  7 
Dunlop,  B.  &  M,  467.  3  Bigelow,  Life  ft 
Aoc?i.  Ins.  Rep,  444;  Oheever  v.  Union 
Cimt.  /njr,  Co.  6  Ohio  D<*c,  Reprint,  268, 
5  BijBfoiow.  Life  A:  Ac^i.  Ins.  Rep,  468, 

The  fact  that  an  insured  person  had 
reef^ived  a  wound  doei*  not  establish  that 
he  was  not  in  a  good  aiate  of  health 
subsequently,  upon  applying  for  insur- 
ance, where  it  appears  that  the  conse- 
quence of  his  wound  waa  inconvenience 
only;  and  that  it  was  not  dangerous  to 
life.     Row  V.  Bradshaw,  1  W.  Bl.  312. 

''North  We»iem  Mut.  L.  /*w.  Co.  r, 
Heimann,  S3  lad.  24;  Provident  Bfau, 
Life  AsftuT.  Soe.  v.  Be^er,  23  Ky»  L.  Rep, 
2460,  67  S,  W.  827. 

**Mtmhattan  L.  In*.  Co.  v.  Carder,  27 
C,  C.  A,  344,  42  U.  S.  App,  659,  82  Fed. 
986. 
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ment  of  the  ftmctiona  of  some  orgaiL*'     Good  health  eoiiBists  of  1 
freedom  from  all  apparent  disease  o?  symptoms  of  disease,  and  an  j 
unconscioiiyness  of  any  derangement  of  the  functions  by  which  healtkj 
can  be  tested.^^    And  proof  of  occasional  attacks  of  dyspepsia  yield*! 
ing  readily  to  treatment  does  not  establish  the  falsity  of  a  representa- 
tion of  sound  health**^     And  an  idiot  or  cripple  may  be  of  sound  ' 
health.^*    And  mere  mental  aberration  does  not  necessarily  constituta  * 
ill  health ;  and  the  court  cannot  determine  as  a  questioii  of  law  that 
an  insane  person  is  necessarily  in  unsound  physical  condition,  within 
the  meaning  of  such  representations  or  warranties,^^    But  in  constru- 
ing the  term  ^'good  health*'  in  a  policy  of  insurance  or  a  condition  of  | 
delivery  tliereof ^  regard  must  be  had  to  the  character  of  the  risk  m- 
sumed***    And  no  obligation  is  assumed  by  the  insurer,  imder  a  policy 
requiring  sound  health  at  the  time  of  its  issue,  where  the  insured  was 
afflicted  w^ith  a  chronic  disease  to  such  an  extent  as  to  render  him  un- 
able to  pursue  his  usual  calling,  which^  with  subsequent  resulting 
complications^  led  to  his  death.^' 

So,  a  warranty  as  to  the  health  of  a  relative  of  the  applicant  meaoB 
only  that  the  relative  inquired  about  has  indicated  in  his  appearance 
and  actions  no  symptoms  or  traces  of  disease.*^  Questions  as  to  beallli^ 
in  an  action  on  a  life  insurance  policy  containing  representations  or 
warranties  with  reference  thereto,  are  questions  of  fact  to  be  deter- 
mined by  the  jury  under  proper  instructions.**    And  to  what  extent 


L 


'^Conver  r.  Phoeniw  Mut.  L.  Tna.  Co. 
3  Dill.  224,  Fed.  Caa,  No.  3143; 
Gou(^her  v.  Iforihwestem  Trai^«ling 
Men*a  A99Q.  20  Fed.  606;  Jefrey  v. 
United  Order,  0.  0.  AT  M«.  178,  63  AU, 
1102, 

And  where  a  policy  of  life  inBuraTice 
WBB  continued  or  renewed  after  forfeit- 
iire,  upon  the  condition  that  the  assured 
wa*  then  in  good  health,  he  had  the  ri^ht 
to  auppose  that  the  company  attached  the 
Aame  meaning  to  the  words  "gpod 
health"  as  waa  attached  in  the  original 
transaction.  Peacock  y.  New  York  b. 
/fw.  Co.  W  N.  Y.  2fl3,  Affirming  1  Bosw. 
338. 

^Morrison  ▼.  WiJieonsin  Odd  Fellowa 
Mut,  L,  Imi.  Co.  59  Wis.  1S2,  18  N,  W, 
13. 

**Hohirnion  V.  Metropolitan  L.  tna.  00. 
1  App.  Div,  269.  37  N.  Y.  Supp.  146. 

Where  the  company  at  the  time  of  de- 
Hvrry  were  apprised  of  the  actual  con- 
dition of  the  inBured  a»  to  hpit\g  an  idiot 
jmd  n  cripph\  the  term  "flound  health" 
bhoutd  be  refeircd  only  to  the  physical 


condition  apart  from  mental  tmbpciTttT, 
or  the  fact  of  betng  a  cripple.  Rottimot^ 
V.  Metropolitan  h.  Ins.  Co,  1  App.  Wv. 
260.  37  K  Y.  Siipp.  146. 

^Jaoklin  ▼,  Natiortal  Life  Auo,  75 
Hun.  505,  27  K.  Y.  Stipp.  1112. 

^Manhuitiin  L.  Ins.  Co.  v.  Carder,  £T 
G,  C.  A.  344,  42  U.  8,  App,  65d.  12  F<sL 
686, 

^Volker  Y.  MctropoUian  L.  Int.  Co.  i 
Misc.  374,  21  N.  Y.  Supp.  456. 

A  person  who  had  chronic  dyspepii* 
for  twenty  years,  which  contini)*?d  to 
the  date  of  her  application  for  insur- 
ance, and  which  wajs  aevere  and  distress- 
ing nt  times,  producing  severe  chranie 
eottstipatjon,  is  not  a  parson  in  pood 
health  within  the  meaning  of  a  repr** 
sentation  of  good  health  in  an  applica- 
tion for  in esu ranee.  Jc^ret/  r.  ifmied 
Order,  Q.  (7,  97  Me.  176    53  Atl  MOt 

^Groitan  v.  Af f'tropolitan  L.  Ik9.  C^ 
93  N.  Y.  274»  44  Am.  Rep.  372. 

"Woodiwird  T.  Iowa  U  In*.  Co.  liW 
Tenn.  4fl,  m  S.  W.  1020:  Smith  t.  Mfi^ 
ropolitan  L.  In*,  Co,  1S3  Vn^  30 J,  S8 
Ath  103S;  Bsmes  y.  Fidelity  UuL  Lift 
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mental  disturbances  will  destroy  or  interfere  with  the  functions  of  the 
body  depeiida  upon  the  circumstances  of  each  case ;  and  whether  mania 
upon  the  part  of  an  applicant  for  insurance  is  a  breach  of  warranty 
uf  sound  health  is  one  of  fact*** 

533.  What  constitiites  diseaae,  sickneaa,  or  bodily  infirmity  gener- 
ally,^— Before  any  temporary  ailment  can  be  called  a  disease^  within 
a  warranty  or  repreaentation  against  its  existence  in  an  application 
for  insurance,  it  must  be  such  as  to  indicate  a  vice  in  the  constitution^ 
or  be  so  serious  as  to  have  some  hearing  upon  the  general  health  and 
continuance  of  life,  or  such  as  according  to  common  understanding 
would  be  called  a  disease/*  Disease  or  sickness  or  bodily  infirmity, 
within  the  meaning  of  such  warranties  or  representations,  do^  not 
include  ordinary  diseases  of  the  country  which  yield  readily  to  medi* 
cal  treatment^  and  which,  when  ended,  leave  no  [>ermanent  injury  to 
ihs  system.**  Within  these  rules  a  cold  is  not  a  disease/^  Nor  is  a 
fainting  spell,  produced  by  indigestion,  or  lack  of  proper  food,  causing 
a  mere  temporary  disturbance  or  enfeeblemenl^  a  disease  or  bodily 


At»o.  101  Pa,  fllS,  45  L*  R,  A,  264,  43  difl^aa^,  within  the  meaning  of  li  repre^ 

AU.  34 L  sentatioQ    in    s.n   application    lor   in»^ur- 

^Jackiin  r.  National  lAfe  Amo.  24  N.  atice   against   the   existence   of   diaeaiie. 

Y.  6upp*  746:  Ftumh  v.  Fenn.  MuL  L.  Supreme  Lodge,  K,  P.  v.  Ta^kn-  (Ala,) 

tnB.  Ca  108  Mich.  U,  65  N.  W.  61 L  S4  So.  247, 

But  the  opinion  of  experta  that  the  And  an  attempt  to  eojnrnit  suicide  by 

ainount   an    insured   persofi   drank   wbm  an  applicant  for  ineurance  does  not  es- 

Bufficient   to   {teriouely   impair   a   man*a  tabliBh    the   existenoe    of   a    nienta,)    or 

h«aUh  is  inadmisiiible  in  an  action  upon  nervous  disease  or  infirmity  witKin  the 

hiB  inanrance  poltcy,  which  wbh  issued  weaning  of  &  warrwity  of  the  ahspnce  of 

upon    the   condition   that   the  company  aueh  diBe&aes  in  an  application  for  in 

should  not  be  liable  if  he  became  so  far  aurance.      Mutual    Hesffrve    Fund    Life 

inteinperate   aa  to  seriously   or   per  ma-  A^ao.  r.  Fmraterj  95  Ark.  581,  47  S.  W. 

ncnily    impair    his    health;    since    the  S50. 

qn«»tJon  at  issue  is  the  effect  upon  the  ^Balloman  r.  lAfe  Int.  Co.  I  Woods, 

health  of  the  injured,  and  not  of  some  074,  Fed.  Cas.  No.  0,623;  PwfnteJby  ▼, 

other  man;   and  the  capacity  of  differ-  Supreme  Lodgt;,  A\  o/  ff,  76  Alich.  42S» 

eot    men    for    drink    ia    different.     Odd  i3  K.  \\\  ^13;  Breese  y.  MetropoHtan  L. 

FeUoit^  jtfuf.  L.  inx.  Vo.  v.  Rohkopp,  94  Ins.    Co,   37    App.    Div.    152,    56    N.    Y* 


'^North  We&ttrn  Mui.  L,  /«*.   Co.  v, 
fftifnann,  93  Ind.  24;  Cushma^rt  v.  Umt 


Supp.  775. 

And  a  prescription  in  the  hand  writ- 
ing of  a  phyddan  iti  not  admisftible  in 


«if  Staies  L.  InA^  Co.  70  N.  Y,  72;   Mo-  evidence   in  an  action  on   an   insuntnc^ 

^^Orath  V.  Metropolitan  L.  fna.  Co.  0.  N.  policy,  for  the  purpo«e  of  showing  that 

By*  S.  R,  ii7it;   Rand  w  Frovident  8av.  the  insured  suffered  from  a  disease*  mn- 

iAfe  Auur.  8oc.  97  Tenn.  291.  37  S.  W.  trary   to  a  representation  or   worranty 

7*   BiUinffM  y,  Mrtrofmhtun  h.  in».  Co.  made  by  her*  where  it  Is  not  made  to 

70    Vt.    477*    41    Ath    510;    Qoucher   v,  appear  that  the  in?^ured  prescnt^nl  such 

I  S&rihiirrMiern  Tratieling  Men's  Aa^o.  20  prescription  to  he  filled,   Flumh  v.  Fenn 

"        590;    Hut  chiton  v:  National  Loan  Mut.  L.  Ine.  Co.  108  Mich.  94,  05  K.  W. 

iif  Ltff!  AsAur^  Boe.  7   Dunlop,  B.  &  OIL 

,  467,  3  Bigelow,  Life  A  Acci.  Ins.  Rep.  ^MelropoUian    L,    /#if .    Co.    v.     Me- 

444.  Tafjue,  49  K  J-  L.  687,  60  Am.  E«p.  001, 

Drunkenness   is   a   habit^   uid   aoi  a  9  AtL  700^ 
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infiraiity  j**  nor  is  an  anemic  murnaur  of  tJie  beart,  indicatiiig  no 
structural  defect,  but  coming  from  debility  or  weaiaieas  ;**  uid  neai^ 
sightedness  ia  not  a  bodily  infirmity.**  Wbere^  however,  an  ailment 
with  which  an  applicant  for  insurance  was  afflicted  was  not  a  slight ; 
functional  derangement  or  temporary  csomplaint,  but  was  sufficiently 
serious  to  have  an  important  bearing  upon  his  general  health,  a  deuial 
of  the  existence  of  the  disease  would  invalidate  the  policy.*^  And 
tubercular  affection  of  the  lungs,  or  consumption,  or  tuberculea  upon 
the  brain  or  the  lungs,  each  constitutes  a  local  disease  witbin  the  mean- 
ing of  a  warranty  of  tbe  nonexi^atence  of  such  disease**®  And  tonsi- 
litis  is  sickness  within  the  meaning  of  a  representatioti  or  warranty 
against  the  existence  of  sickness*** 

These  rules  apply  to  representations  and  warranties  with  reference 
to  the  existence  of  disease  in  a  particular  organ,  tbe  inquiry  calling 
for  information  as  to  anything  in  the  nature  of  a  disease  of  a  char- 
acter BO  well-defined  and  marked  as  to  materially  disturb  or  derange, 
for  a  time,  its  vital  functions,  but  not  calling  for  every  instance  of 
slight  or  accidental  disorder  or  ailment  affecting  the  organ,  which 
left  no  trace  of  injury  to  the  health;^*  but  a  disease  of  a  particular 
organ  within  the  meaning  of  such  a  warranty  or  representation  in- 
eludes  all  disease  of  that  organ,  though  it  was  caused  by  a  disease  of 


^Manufacturers*  Aod.  Indemnity  Oo. 
V,  Dorgan,  22  L.  R.  A.  620,  7  C.  C,  A. 
581,  10  U.  a  App.  2«0,  58  Fed.  945. 

In  Arnold  v.  Metropolitan  L.  In6.  Oo. 
20  Pa.  Super,  Ct.  01,  however,  it  was 
held  that  if  a.  disease  was  of  euflicieDt 
importance  to  induce  the  disifaM-d  per- 
Bon  to  conault  a  physician,  it  waa  of 
sufficient  importance  to  be  incorporated 
in  an  application  for  in  sura  nee  made  by 
him.  BO  as  to  put  the  insurer  upon 
guard,  to  enohlR  it  to  make  such  inquiry 
and  fluch  examination  as  would  satisfy 
it  in  regard  to  its  character. 

^^ Manufacturers'  Acd.  [fulemnity  €o. 
V.  Dorrjan,  22  L.  R  A.  620,  7  C  C  A. 
581,  16  U.  S.  App,  290,  58  Fed.  H5- 

Out  heart  disease  imports  a  malady 
of  a  serious  character^  and  ita  existence 
in  an  applicant  for  insurance,  repreaent- 
Ing  thnt  he  had  not  been  attended  by  a 
physician  for  any  serious  diw^a^e  or 
complaint*  is  sufficient  to  invalidate  tbe 
insurance.  Kipp  v,  M^trapalitan  L.  Ins. 
Oq.  41  App,  Div.  2fle,  58  K,  Y.  8upp. 
494. 

And  the  teatimony  of  a  nonexpert  wit- 
ness tbat  an  insured  person  was  ap- 
parently in  good  health  does  not  affect 
the  weight  to  be  given  to  the  certificate 


of  her  attending  physieiaii^  atating  that 
he  had  treated  her  for  heart  diseaat  b^ 
fore  the  date  of  the  policy^  where  it  doei 
not  appear  that  the  heart  disease  vai  ' 
such  as  to  he  incompatible  with  md 
health,  in  the  eyes  of  a  laynian.     l%id. 

"^Coitfm  T.  FideUiy  dt  Casuaiiy  €c.  41 
Fed.  50§t  Bcole*  v,  Univorsai  L.  in*. 
Co.  42  Cal.  523, 

"Bancroft  v.  Home  Bm^^t  A*m.  it 
Jones  &  S,  402,  12  N.  Y,  Supp,  718*  Af- 
firmed in  126  N.  Y,  682,  2S  N.  E.  i50; 
B ottoman  v.  Lifn  ln»^  Co.  1  Woods,  074^ 
Fed-  C4I8.  No.  6,623, 

^Sa^lea  y,  Universat  L.  InM,  Co.  43 
Cat.  523, 

^McCoUum  V.  Uut%i^  L.  in*.  Co,  55 
Hun,  103,  8  N.  Y.  8npp.  249. 

^ConnecHcut  Mui.  L.  /«.  €o.  ▼. 
Union  Trust  €o.  112  U.  S.  260.  28  L.  ed. 
708.  5  Sn^.  Ct.  Eep.  llfl. 

And  evidenct?  that  an  appHcant  for 
insurance  had  been  treated  three  timen 
for  congestion  of  the  liver,  but  w»»  not 
much  iiek,  and  waa  dresaed  eyery  day 
and  arotinil  more  or  less,  and  ffooti  re- 
covered,  does  not  eatablish  as  matter  of 
law  a  breach  of  warranty  that  he  never 
had  di^a^  of  the  liver.  CtM^fiiiiii  v. 
Unite4  Staiea  L.  Ins.  €q.  TO  N.  Y.  72* 


k 


f  533] 


INSUHAKCl. 


051 


I 


I 


» 


&  different  organ^**  It  is  for  the  jury  in  an  action  upon  a  life  iBSur- 
anoe  policy  to  determine  from  the  evidence  whether  the  insured  had^ 
during  the  time  covered  by  hia  repreaentation  or  warranty^  any  affec- 
tion which  could  properly  be  called  a  sickness  or  disease  within  the 
meaning  of  these  terms  as  used  therein.** 

534*  Blftease  in  accidaiit  insnrance.^ — The  question  whether  death 
fiesulted  from  accident  within  the  meaning  of  an  accident  insurance 
policji  or  from  disease  within  an  exception  in  such  policji  depends 
upon  whether  or  not  the  accident  or  the  disease  was  the  moving  and 
proximate  cause  of  the  death.**  If  an  independent  disease  supervenes 
upon  the  injury,  and  it  is  not  necessarily  produced  by  it,  and  causes 
death,  it  is  death  by  disease,  and  not  by  accident;'*  and  the  rule  is 
the  same  when  the  death  resulted  wholly  from  disease,  though  the 
disease  then  existed  in  a  slumbering  state,  and  was  brought  into 
activity  by  the  accident,**     And  death  will  be  regarded  as  resulting 


^MetropDUtan  L.  Ins.  Cq.  IT,  Ruther- 
fm^,  »&  Vr,  773,  30  S,  E.  3S3. 

^Manhatitin  L.  Ins.  Co.  t.  Franoismf, 
17  Wall  072,  21  L.  ed.  6f)S;  Gt>ueher  v. 
Northweitiem  fruveUn^  Men*$  Asso*  20 
Fed*  50dj  Hvbbard  y.  Mutual  Reserve 
Fund  Life  Asao.  40  C,  C.  A.  805,  100 

^Mariin  T.  Equiiabh  Aom.  Asso.  61 
Hun.  467»  IS  N.  Y.  Supp.  27»;  Manu 
fa^lurvra'  AetH.  Indemnity  Co.  Y,  Dor- 
ian, 22  L.  IL  A.  520,  7  C  C.  A.  581,  IS 
U.  S.  App,  290,  68  Fed.  B46;  Sharps  v. 
Contmerciat  Travelers*  Mut.  Acm.  Asao. 
13g  Jnd.  92.  37  N,  E.  353.  .\nd  see  M<J 
Corihy  V.  Tratelers*  Ins.  Co.  8  Bias.  302, 
Fed.  QjLB.  No.  8682;  Tmnani  r.  Trav- 
mllers'  /wt.  e*..  31  Fed.  322. 

Drown  mi?  is  the  moving,  sole,  and 
prostimati'  aiunv  of  deatli  refiultlEig  from 
mUing  in  to  water,  within  the  meaning 
of  an  accident  insurance  policj  except- 
ing disease  from  the  risk,  although  the 
fall  maj  bttTc  been  due  to  discaae,  Man- 
mfuGturerm*  Aexi.  Indemnity  Co.  v.  Dor- 
yon,  22  L.  a  A.  020,  7  C.  C.  A.  581,  10 
Up  S.  App.  200.  58  Fed.  ft45. 

And  hernia  resulting  in  death  will  b« 
Hoarded  aa  the  result  of  an  a€t!ident 
vmhin  the  meanini;  of  an  accident  poli- 
cy, wbere  It  wa«  caused  by  a  surg'tcal 
operation  without  which  death  would 
fneTitably  have  reflulted ;  though  bernia 
§m  ooe  of  the  cauaeji  of  dejitb  cxpreAAly 
excepted  in  the  policy.  Travt^lf^r^^  Ins. 
C&^  Y.  Murrajf,  16  Colo.  290,  2fi  Am.  St. 
Bm,  267,  26  Pac.  774, 

nil 


I 


«on  who  died  of  perilonitiii  Induced  bj 
a  fall  ia  to  he  regarded  aa  having  died 
from  accident  within  the  meaning  of  an 
accident  policy,  or  from  disease  within 
the  moaning  of  an  exception  in  such 
policy,  dopendi  upon  whether  or  not  at 
the  time  of  the  fall  he  was  sufTerinj^ 
with  the  discaBe;  if  he  was,  then  in  the 
senae  of  the  policy  he  died  from  the  dis* 
eaae  althoui^h  the  disense  was  ag^n- 
vated  and  made  fatal  by  the  fall.  Free- 
man V.  Mercantile  Mut.  Acci^  Asm.  150 
Mass.  351,  17  L,  R,  A.  753.  30  N.  E. 
1013. 

"MoCarfhy  T*  Traveler's  Ins.  Co,  8 
Bias,  362,  Fed.  Cas.  No.  8,082;  Smith 
V,  Aiscident  Ins,  Co.  L.  R.  5  Exch.  302, 
3©  L.  J.  E>£cb,  N.  a  211,  22  L.  T.  N.  S. 
861,  18  Week.  Eep.  1107;  fHit  v.  Baih 
ii?ay  Fvksnen^ers  Aasur.  Co.  L,  B,  22  Q. 
B.  Div,  504,  68  L.  J.  Q.  B.  N.  S.  101,  00 
L.  T,  N.  S,  2»7,  37  Week.  Rep.  477. 

And  an  accident  insurance  policy  in- 
suring  againpit  accident,  but  providing 
that  it  nhall  not  apply  unless  the  In- 
jury la  the  proximate  and  aole  cause  of 
the  disability  or  death,  and  that  the  ae^ 
ddent  shall  be  the  sole  cause  of  death, 
m  opf^ratiye  only  when  the  accident  is 
the  dirt^rt  and  sole  cause  of  death  inde- 
pendently of  any  other  cause  i  and  if 
death  re<tults  wholly  or  in  part  from 
the  supervening  of  discus  or  other 
cauise,  the  insurer  is  not  liable,  Whitt- 
hofi»f*  V.  Trarelfr»  InM.  Co.  7  Ins.  1* 
J.   23. 

"JfcCorlAv  V.  Troveters'  In*,  C^  8 
Blue,  302,  Fed.  Caa.  No.  8,082. 
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from  the  disease^  where  the  disease  waa  the  cause  of  the  accident,  and 
the  exception  was  as  to  death  caused  directlj  or  indi  recti j  by  dis- 
ease.*** Death  resulting  from  sunstroke  or  heat  prostration,  m  the 
usu^l  course  of  the  avocation  of  the  iuaured  person,  is  not  an  aocident, 
but  is  death  from  disease  ;'*^  and  so  ia  death  resulting  from  accidental 
contact  with  putrid  animal  matter  oontaimng  poisonous  bacteria." 
And  one  who  dies  from  an  overdose  of  opium  admiutstered  by  himself 
for  convulsiona  dies  from  medical  treatment  for  disease^  and  not  from 
accident'^* 

Where  an  accident  causes  disease,  however,  and  the  diBaase  tbshIu 
in  death,  the  death  is  regarded  as  ao^identaly  and  not  as  death  by 
disease  within  the  meaning  of  an  e^sception  in  an  accident  iosurtnce 
policy.®**  And  where  death  is  produced  by  blood  poisoning  occasioned 
by  inoculation  into  a  wound  of  a  poisonous  substance  at  the  time  tlm 
wound  was  made,  so  that  it  was  in  fact  a  part  of  the  accident,  deith 
is  attributable  to  accident,  and  not  to  blood  poisoning;^'  and  m  ia 
death  resulting  from  a  fall  having  been  caused  by  a  fit'*  Whethif 
or  not  the  accident  in  such  cases  was  the  proximate  and  direct  omm 


K 


^'Sharpe  V.  Commensal  TVotJ^ter*' 
MuL  Avci.  Asso.  13B  Ind.  ^,  37  N.  R 
353;  Manufacturers*  Acsci.  IjidemMty 
Co.  V.  Borgan,  22  L.  R,  A,  620,  7  C.  G. 
A.  5S1,  16  U,  S.  App,  200,  58  Fed.  946- 

And  evidence  in  an  notion  upon  aji 
accident   insuranoe   policy   covering   in- 

iury,  but  not  disease,  as  to  the  slate  of 
Leal  til  of  the  deceased  from  his  infancy 
ta  the  tmie  of  his  last  sickness,  and  a.3 
to  the  health  of  hia  pareotSp  la  compO' 
tent  and  important.  McCarthy  v.  Trav- 
eler's Ins,  Co.  8  Eiss,  362,  Fed.  Cas.  No. 
8.682. 

"OoaiflT  V,  Fidelity  d  C.  Ins.  CJo.  40 
Fed.  446,  13  L.  R,  A,  114;  Sinclair  T. 
Maritime  Pas^enger^'  Asaur.  (Jo.  3  EK  & 
El.  47S,  30  L.  J.  Q*  B.  N.  S.  77,  7  Jur, 
N.  S.  3C7>  4  h.  T.  N.  S.  IB,  &  Week.  Rep. 
342. 

"Bacon  v.  United  States  Mut.  Acm. 
Aa«0.  123  N.  Y.  304.  9  U  R.  A.  617,  20 
Am.  St.  Rep.  748,  2S  N.  E,  390. 

"Batflcas  V-  Trat>rMer$*  !iia.  Co.  14 
Blatehf.  U3.  Fed.  Cas.  No.  1,138. 

And  death  by  drinking  poison  in  mi«* 
tflke  for  medicine  which  the  inaured  wa« 
in  the  bahit  of  taking  la  death  by  med- 
ical treatment  rendered  necc*»ftary  by 
(INeiifte.  within  the  meaning  of  an  ap- 
pJitation  in  an  accident  insurance  poll* 
ey»  and  not  death  by  accident.  Voh  ¥• 
Aecidmt  ffw.  Co.  01  L,  T.  N.  B.  227. 


^North  A  ni ericfin  Life  rf  irt*.  Im, 
Oo,  Y,  Burroughs,  68  P*.  43,  3  AtU  211; 
Fitton  T*  Accidental  Death  /«*-  Co.  17 
C.  B.  N.  S.  122,  34  L.  J.  a  P.  K   S.  2S, 

And  wbere  an  insured  person  f'll  wd 
dislocated  his  shoulder,  and  was  takiA 
home  and  put  to  bed,  and  ditd,  viUioit 
having  left  bta  bedroonn  or  his  bed  a- 
cept  for  necessary  purposes,  from  fatm* 
tnonia  res  til  ting  from  cold«  he  41m  fi«« 
the  effect  of  the  injury,  wilbiB 
meaning  of  a  policy  insurin;g  ^  * 
jury  caused  by  accident,  wb«T« 
not  have  diedp  aa  and  when  he  did*  If  ft 
hftd  not  been  for  the  accident,  liirt  t. 
Raiticaff  Passengers  Assur.  Co.  L.  R  H 
Q.  B.  Div.  604.  58  L.  J.  Q,  B.  N.  S.  111. 
60  L.  T.  N,  S.  2S7,  37  Week.  fi«)u  471 

^Martin  v.  Equittible  Aom,  /«w.  il 
Hun,  407,  16  N.  Y.  Snpp.  ETft;  Wimlwm 
Commercial  Trai^eiers'  A9Jt<^.  r.  SmttK 
40  L.  R.  A.  653,  29  C.  C-  A,  223.  W  C 
S.  App.  3^3,  85  Fed.  401  ;  ;Va^  If,  ftm 
elrrs'  /««.  Co.  130  Fed.  986, 

^La^m-mee  r,  Aooidentai  im.  C».  L 
R.  7  Q.  B.  Diir.  21«,  m  L.  J,  Q.  E  K  & 
522,  45  L.  T,  N.  S.  29,  20  Widk.  1^ 
802,  45  J.  P.  781 ;  Win^peiar  w,  Ac^Ami 
!n4.  00.  L.  R,  6  Q.  B,  DIt.  li.  13  U  X 
N.  S.  460,  20  Week,  Rep.  11$, 
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P   of  death,  OP  whether  or  not  it  was  occasioned  wholly  or  iq  part  by 
diseaBe^  is  a  queation  of  fact  for  the  jury.*^ 

536*  Paxticular  diieasef. — A  representation  or  warranty  in  an  ap- 
plication for  insurance,  of  freedom  from  particular  named  diseases, 
is  not  falsified  bj  a  mere  temporary  aiknent  of  a  kind  named.**  Such 
representations  and  warranties  refer  to  the  diseases  named,  when 
they  are  of  a  permanent  constitutional  nature,  and  indicate  a  vice  in 
the  constitution,  and  have  some  bearing  upon  the  general  health  and 
oantinuance  of  life  of  the  applicant*^  And  a  representation  that  the 
applicant  had  not  been  subject  to  open  sor^  or  swellings  refers  to 
such  sores  or  swellings  as  result  from  disease  or  disorder,  or  from  some 
fundamental  derangement,  and  not  such  as  result  from  wounds  or 
accidents.**  And  addiction  to  the  use  of  chloral,  within  the  meaning 
of  such  a  representation,  refers  to  the  habitual,  customary,  or  constant  i 
use  of  it'^  Nor  will  baying  a  single  epileptic  fit  caused  by  a  sunstroke/ 
constitute  being  subject  to  fits.  They  must  be  of  such  a  nature  as  to 
recur  with  some  frequency.**  And  a  warranty  or  representation  as  to 
the  nonexistence  of  insanity  in  certain  named  relatives,  or  other  con- 
stitutional disease  hereditary  in  its  character,  is  not  falsified  by  the 
existence  of  such  insanity  in  such  relatives,  unless  it  was  heredi- 
tary ;**  though  a  question  as  to  whether  certain  relatives  of  the  appli- 


I 


^Moriin  ▼.  BquitahU  A^.  Aa»o,  61 
e«o,  467,  10  N,  Y.  Supp.  279;  Prefsrred 
ITuI,  Aeoi.  Jw<t,  v,  Beidelmanj  Motia- 
ghiiR  (Pa.)  43 L 

^Rt^nd  y.  Frovideni  Sav,  Life  Aasur. 
Soe,  »7  Tenn.  291,  37  S.  W.  T.  And  bw 
Fotrkf's  V*  Uanch^ter  rf  Life  /fw,  €q.  3 
FosL  k  V.  440;  lAfe  Asao.  t.  Fotier,  11 
Be.  S<?^ii.  Cm.  351,  4  Bigelow,  Ufe  k 
I  Acei.  iTjs.  Hep.  520. 

Ao  answer  by  nn  applicant  for  influr* 
•nee,  of  "never  sick,"  to  a  queHtion  Ri 
to  whctber  he  had  had  certain  diaease^, 
mcaitii  not  ttmt  he  had  never  been  aiek 
of  anv  disordt^r,  hut  only  that  he  never 
hmd  any  of  the  cTlu^1e^at(^d  diBeanen  so 
aa  to  constitute  sickness.  Knickerho&k- 
m  L.  In».  Co.  Y.  Trefz,  104  U,  S,  197,  Eft 
I  L*  ed.   708, 

^\%*oodimrd  ▼.  Iowa  In§.  Oo.  104 
Tmn.  49.  66  S.  W.  1020:  World  Mui.  L. 
/«*.  Co.  V.  gi^huliz,  73  III.  586. 

^Bome  Mut.  Life  Auo^  r.  OiUeepie, 
lIOPk.84.  1  Atia40. 

'Band  T.  Pfat»4«nl  8av.  Life  A»tur. 
8oc  97  Tenn,  tOl,  37  8,  W,  7. 

^Chattoek  ▼.  Ska  we,  1  Moody  &  H, 
[  408f  3  Bigeloir,  Life  k  Aoci.  Ins.  Rep. 


And  while  vertigo  i*  swimtnSni?  In  the 
head«  the  term  as  used  in  tm  inter  roga- 
tory in  an  application  for  insumnee  re- 
fers to  ajx  ailment  of  such  a  character 
as  renders  the  Insurance  more  h&zardoiu 
by  affecting  the  general  health  of  the 
insured,  and  does  not  include  swimming 
or  djf,itiness  in  the  head  caused  by  in- 
dii^estion.  Mutual  Ben.  L.  /a*.  Co,  v. 
Daviesa,  87  Ky,  541,  9  S.  W.  812. 

^Sinclair  v.  PhoemiS  MuL  L.  Ins.  Co. 
0  Tna.  L.  J.  523;  Pfmle^f  v,  Bafeijf  Be- 
p<i9it  L.  In».  Co,  15  Hun,  227. 

And  a  question  in  an  application  for 
insurance  as  to  whether  the  applicant 
had  any  difficulty  with  his  head  or 
brain,  following  one  as  to  the  function  a 
of  the  brain  and  nervous  By^tf^tn,  will  be 
deemed  to  refer  to  mental  unaoundnesH. 
or  to  some  functional  derangement  of 
the  head  or  brain p  and  not  to  include  a 
temporary  or  occasional  pbysitml  dis- 
turbance which  is  the  result  of  acci- 
dental causes,  such  as  periodical  attacks 
of  head  ache  not  orijjririatin^  in  any  nn 
soundness  or  derangement  or  perma- 
nent dii^ease.  Highie  v.  Guardian  Mai, 
L.  Ina.  Co.  53  N,  Y.  603, 
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from  the  disease,  where  the  disease  was  the  cause  of  tie  accident,  and 
the  exception  was  as  to  death  caused  directly  or  indircctlj  by  dis- 
ease, ^*  Death  resulting  from  sunstroke  or  heat  prostration,  b  the 
usual  course  of  the  avocation  of  the  insured  person,  is  not  an  aocideat, 
but  is  death  from  disease  j*^  and  so  is  death  resulting  from  accidental 
contact  with  putrid  animal  matter  containing  poisonous  baeteris.** 
And  one  who  dies  from  an  overdose  of  opium  administered  by  hiinself 
for  convulsions  dies  from  medical  treatment  for  disease^  and  not  iiom 
accident '^^ 

Where  an  accident  causes  disease,  however,  and  the  disease  resElla 
in  death^  the  death  is  regarded  as  accidental,  and  not  as  desth  br 
disease  within  the  meaning  of  an  exception  in  an  accident  iniurtiiei 
policy.^*  And  where  death  is  produced  by  blood  poisoning  ocaisioaeJ 
by  inoculation  into  a  wound  of  a  poisonous  substance  at  the  time  dia 
wound  was  made^  so  that  it  was  in  fact  a  part  of  the  accident,  deatk 
is  attributable  to  accident,  and  not  to  blood  poisoning;®'  and  io  i* 
death  resulting  from  a  fall  having  been  caused  by  a  fit*^  Whether 
or  not  the  accident  in  such  cases  was  the  proximate  and  direct  c&iiM 


^'Sharpe  t.  Commeroial  Traveler^ 
Mut.  Acci.  Asso.  139  Ind.  92,  37  N.  E, 
353;  ManufacturerM*  Acci.  Indemnity 
Co.  y.  Dorgan,  22  U  R.  A.  620,  7  C,  C. 
A.  681,  16  U,  S,  App.  290,  58  Fed.  fi46. 

And  evidence  in  an  action  upon  an 
aeeident   insurance   policy   covering   in- 

i*ury,  but  not  diseaae^  as  to  the  state  of 
lealth  of  tbe  dec*?jas^d  from  his  infancy 
to  the  time  of  bia  last  sickness,  and  as 
to  tbe  healtb  of  bia  pii rents,  is  compe- 
tent and  important.  McCarthy  t.  Trtw^ 
eler'8  !ns.  Co.  8  Biss,  362,  Fed,  Cat.  No. 
8,682. 

"Dotier  v.  Fidelity  S  C  Ins.  Oo.  46 
Fed.  446,  13  L.  R,  A.  114;  Sif^l^if  v. 
Maritime  Passenger a^  Amsw.  Co.  3  EK  It 
EU  473.  30  U  J,  Q.  B,  N.  S.  77,  7  Jut. 
N.  S,  Se7,  4  L.  T.  N.  S.  16,  9  Week.  Rep. 
342. 

^Bacon  V.  United  Statet  Mut.  Aod. 
Aaso.  123  N.  Y,  304,  9  L.  R.  A.  617.  £0 
Am.  St.  Rep.  748,  25  N,  E.  399. 

^Baylp^9  V.  TraveUer9*  Ins.  Co.  14 
Blatehf-  143.  Fed,  Cas.  No,  1,139, 

And  death  by  drinking  poiaon  in  niia- 
take  for  medioine  whieh  tbe  insured  was 
in  tbe  babit  of  taking  is  deatb  bj  med- 
ipal  treatment  rendered  necessary  by 
disease,  within  the  meaninj*  of  an  ap- 
plieation  in  an  aci^ident  insurance  poli- 
cy, and  not  deatb  by  accident.  Cole  r» 
.Aomdmit  /fit,  Co.  61  L.  T.  N,  S.  227. 


^North  American  lAfe  d  iwi.  InL 
Co.  V.  Burroughs,  69  Pa.  43,  S  At».  £1!; 
Ft f Ion  V,  Accidental  Death  /la.  C0.  IT 
C,  B,  N.  a  122.  34  L.  J.  C.  R  N.  S.m 

And  where  an  insured  person  fetl  uA 
dislocated  his  sbonlder,  and  wti  tifca 
home  and  put  to  bed,  and  died,  withwt 
having  left  bii  bedroom  or  hii  M  « 
cept  for  necessary  purposes^  frtia  pwi- 
nionia  resulting  from  cold,  he  di»  b^ 
the  effect  ot  the  injury,  withia  tk 
meaning  of  a  policy  infniring  apin*t  ^ 
jury  caused  by  accident  where  h«  vaiM 
not  have  died,  as  and  when  be  did  if  It 
had  not  been  for  the  accident  fi*''  t. 
Raihvaif  Fassengera  Astur,  Co.  L  H 1 
Q.  B,  biv,  504,  58  L.  J.  Q.  B.  N.  ^  Jfl, 
60  L.  T.  N.  S.  297,  37  Week,  Bep.  iHj 

^'Martin  v.   Equii^U  Aim.  Am  < 
Hun,  467,  16  N,  Y.  Sapp.  279  j 
Commercial   Travelers*  AasQ. 
40  L.  R,  A.  653,  211  C  C.  A.  \ 
S,  App.  3D3,  85  Fed,  101 ;  y«  r J 
elers'  fm.  Co.  130  Fed.  ©85. 

'^Lauyrenae  V,  Aoddtntai  /«.  (^\ 
R.  7  Q.  B.  Div,  216,  50  L.  J.  Q.  E  N'^ 
522,  45  L.  T.  N.  S.  29,  29  W«fc  t^ 
802,  45  J.  R  781 ;  Winspegr  f,i«^  , 
Int.  Co.  L.  R,  6  Q.  B.  Dir.  42,  a  L  1 
K,  S,  459,  29  Week.  Rep,  116. 
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cant  had  insanity  signifiea^  when  unexplained  and  unlimitedj  any  de- 
rangement of  the  mind  which  deprives  it  of  the  power  to  reaaoa  or 
will  intelligentlyj  and  ia  not  confined  to  such  forms  of  insanity  is 
affect  the  physical  health  and  tend  to  shorten  life,  but  inclndea  a  ctse 
of  chronic  dementia  in  which  the  patient  is  quiet  and  harmless  and  in 
good  health:^" 

Soj  a  warranty  that  an  applicant  for  insuraiice  had  no  spitting  or 
raising  of  hlood  is  not  a  warranty  that  he  never  spit  or  raised  blood, 
but  only  that  he  did  not  have  it  in  such  a  form  as  to  be  a  diseasei  dis< 
order,  or  constitutional  vice;^*  a  single  instance  of  blood  rtiaing 
having  significance  only  as  an  item  of  evidence  tending  to  show  tk 
presence  of  disease^  the  weight  of  which  depends  largely  upon  the  d^ 
cnmstances  of  the  occurrence  ;^^  though  a  question  in  an  applicttion 
for  insurance,  as  to  whether  the  applicant  had  a  disease  or  disorder  of 
spitting  or  raising  of  bloody  includes  instances  of  gpitting  blood  tiongli 
they  may  not  have  amounted  to  a  disease,  since  it  would  be  at  letst  i 
disorder  J*  And  a  representation  that  the  applicant  never  had  pa- 
ralysis is  falsified  by  proof  of  two  previous  attacks,  and  that  he  bid 
expressed  apprehension  that  a  third  would  be  fatal^  and  of  his  ^ti^i 
death  in  a  third  attacks*  And  a  defense  that  the  insiired  was  afflietad 
with  Bright^s  disease  raises  a  question  for  the  jury,  under  a  warrantr 
against  the  existence  of  disease  of  the  kidneys* "^^  And  frequent  >t* 
tacks  of  sick  headache  at  irregular  intervals,  accompanied  by  vomit- 
ing  and  pain  in  the  cheat  lasting  many  hours,  is  a  violation  of  a  war 
ranty  against  severe  protracted  headaches^  though  they  did  not  in- 
volve a  vice  in  the  ooustitution^  or  have  any  bearing  upon  genenl 
health  or  continuance  of  life.^* 


^ Johnson  V.  Maine  d  N.  B.  Ins.  Cto. 
g3  Me.  1&2,  22  AtU  107.  And  aw  Nevh 
ton  V.  Mutual  Bm.  L.  fna.  Co.  7ft  N,  Y. 
426,  32  Am.  Rep.  S35. 

"Drcier  v.  Cfmtinenial  L.  In9.  Co.  24 
Fed.  670;  Peterson  v.  Ds»  Moines  Life 
Asso,  115  Towft»  668.  87  8.  W.  397. 

In  Geach  v.  Ingall,  14  Meea.  k  W.  ©5, 
15  L.  J.  Exeli.  37»  e  Jur.  691,  however, 
it  was  held  that,  whik  the  expresaicpn 
'*8pittiiig  of  blood"  uaed  a»  an  inter- 
rogatorj  would  pTohab!j  meui  the  dis- 
order  of  blood  a  pit  ting,  whether  pro- 
ceeding from  the  lunga^  the  atomach,  or 
w.ny  other  part  of  the  body,  itiU.  on© 
.Jiinifle  act  of  spitting  of  blood  would  be 
Buffident  to  put  the  insure ra  on  inquiry 
ns  to  the  ctiuae  of  it,  and  ought  there- 
forp  to  be  stated. 

^Dreier  v.  Vofitinmtal  L.  Ins.  Co.  24 
Fed.  670;  Vamphell  v:  New  England 
HuL  L.  Int.  €o.  m  Mom.  $81. 


Evidence  aa  to  the  s«ns«  in  which  tk 
term  **fip]ttin|^  of  blood**  was  und  k  ft 
warranty  of  freedom  tberefrxsm,  hi  v 
application  for  instirmnce,  in  jidmNsiM' 
in  an  action  upon  the  poHcr.  Smfh- 
ton  T.  8t.  Louis  Mui.  ins.  Co/60  Mo.  C 
27  Am.  Rep.  321. 

**8mith  V.  Nonhw€st«tn  Mut,  h.  f« 
Oo.  196  Pa.  S14,  46  AU,  426.  Aid  m 
AmoH  r.  M^lropoHicm  L.  tmu.  C^  V 
Pa.  Sup«r,  Ct,  6L 

^*Barteau  v.  PhomAm  Umi,  L.  Im^  tk. 
3  Thomp.  A  C  576, 

^Vontinmtal  L.  int.  €^  r.  Tiw^  US 
Ind.  159,  3  Am.  St.  Rep.  «30,  15  %  t 
220. 

^Mutual  L.  ffw.  Co.  ▼.  Bimtprn^  » 
Tex.  333,  2B  L.  IL  A.  765^  U  Mm- ^ 
Rep.  757,  3i  8.  W.  60L 
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536.  Serious  Of  levere  illjiess. — The  use  as  ft  prefix  of  the  words 
**serioufl  or  severe^'  in  a  representation  or  warranty  against  the  exist- 
ence of  illness  or  disease  in  an  application  for  insurance  seems  to  have 
little  if  any  effect  upon  its  character;  the  term  **aerious  or  severe  ill- 
ness'^  in  such  case  meaning  auch  iUnesa  as  is  likely  to  impair  perma- 
nently the  constitution,  and  render  the  risk  more  hazardous,^^  Mere 
slight  temporary  disturbances^  unless  presenting  characteristics  of  a 
dangeroua  disease,  will  not  affect  a  policy  issued  upon  a  representation 
that  the  assured  had  not  had  any  severe  or  serious  sickness  or 
disease,'*  The  question  in  such  case  is  whether  the  illness  produced 
any  ultimate  effect  upon  the  healthy  longevity,  or  strength  of  the 
applicant^^  The  word  "serious,"  however,  as  used  with  reference  to 
sickness  or  disease  in  life  insurance  matters  does  not  necessarily 
signify  a  dangerous  condition,  but  rather  a  grave  or  a  weighty 
trouble.***  And  whether  an  applicant  for  insurance  had  any  serious 
disease  within  the  meaning  of  such  a  provision  is  a  question  of  fact 
for  the  jury  upon  all  the  evidence,®*  And  even  sunstroke  and  pneu- 
monia are  not  serious  diseases  within  the  meaning  of  such  a  provision, 
as  a  matter  of  law,*^ 

637.  Serious  personal  injuries. — ^Representations  and  warranties  in 
applications  for  insurance  as  to  freedom  from  serious  bodily  injury 
weem  to  be  governed  by  the  same  rules  as  representations  and  war- 
ranties with  reference  to  health  or  disease ;  and  one  that  the  applicant 
bad  never  received  any  hurt,  wound,  or  serious  bodily  injury,  refers 
to  an  injury  to  the  body  causing  an  impairment  of  the  health  or 
strength,  or  rendering  the  person  more  liable  to  contract  disease,  or 
less  able  to  resist  its  effects.®*     And  a  personal  injury  which  will 


^R4md  w.  Frot>i4ent  Sfl<?.  Life  Ansur, 
Sqc.  91  Tenn.  291,  37  S.  W.  7;  nUnoiB 
Jf^tJHMW*  Ben^.  Soo.  v.  Winthrap,  B6  111. 

^f  0.  51  S.  a  .^SS,  39  8.  E.  523. 

^*Conii>er  v.  Fhoenim  Muf.  L,  Ins,  Oo. 
S  Dill.  224.  Fed.  CftB.  No.  3143  j  GoMtK^r 
X.  \Grihwrstem  Traveling  Men'9  Amo. 
SO  Fe4.  505;  Caruthem  v,  Kansas  Mut. 
t.  fm,  Cq,  108  Fed.  487. 

^Gimther  v.  Northityeistdm  Traveling 
Men'»  Amo.  20  F^.  5m. 

'^Mrtropolitan    L.    /n#.   Co,    T* 
m  oil  JO  St.  204,  65  N.  E,  90S, 

^Caahmiin  T.  Umted  States  h.  Int. 
€&.  70  K,  Y.  72 ;  Bnos  t.  XVorld  MuL  L. 
in*.  Co.  54  N.  Y.  23fi.  .^mrTninpf  5 
Thorn  p.  ft  C.  354;  Knietrf^hocker  L.  tn*. 
Cte,  ▼.  Trefz,  104  U,  S.  107.  25  U  ed.  708. 
_  And  evidence  in  an  action  on  an  in- 
■  flurmnoe  policy  insued   on  a   rvprenentA- 


tlon  that  the  applicnnt  hnd  never  Had 
apoplexy,  paralysk,  fit  a,  or  nny  severe 
aieltneaa  or  diweaae,  that  only  seven  daya 
previoua  to  the  application  he  had  been 
prostrated,  and  remained  for  some  time 
ID  an  \inconftcioiis  Mate,  thp  attack  be- 
in  pr  90  severe  that  two  phyaiciins  were 
called  hy  his  friends;  and  that  Himilar 
attacki  le^a  severe  had  been  frequent, — 
raises  a  question  of  fact  for  the  jury, 
whether  such  attacks  constituted  a  tils- 
e»»e  within  the  meaninf^  of  such  repre- 
BowU^  aenlations.  Conver  r.  Pk&tnim  Mut.  L. 
/jw   Co.  3  Dili.  224.  Fed.  Cas.  No.  3,143. 

"Boo#  V.  World  M«t.  L.  Jm.  Co.  54 
N.  Y.  235,  Affirming  5  Thorop.  k  Co. 
364. 

^Banarafi  ▼.  Bomt  Ben.  is*o.  120  X. 
¥.  14,  8  L.  R,  A.  m,  23  N.  E.  DftT  i 
Fitch  ▼,  American  Popular  L*  ln%.  Go. 
59  N.  Y.  657, 
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invalidate  an  insuranoe  policy,  under  a  representation  or  warrant 
that  the  insured  had  not  met  with  any  acscidental  or  serious  personal 
injury,  must  have  heen  serious,  as  well  as  accidental,  and  such  as 
would  or  might  possibly  influence  the  subsequent  health  and  length 
of  life  of  the  insured.**  The  question  whether  an  applicant  for  im- 
surance  had  suffered  a  serious  personal  injury,  under  such  a  provi- 
sion, is  not  to  he  determined  exclusively  by  the  impression  created  as 
to  the  matter  at  the  time  of  the  injury;  its  influence  on  the  health, 
strength,  and  probable  length  of  life,  is  to  be  taken  into  account ;  and 
the  juiy  must  decide  from  these  and  the  nature  of  the  injuryj  whether 
there  has  been  a  breach,**^ 

538*  Eight  to  medical  ezaminatioE  of  body  of  insured. — The  fact 
that  insurance  does  not  cover  certain  named  diseases  or  injuries  givw 
the  insurance  company  no  right  to  disinter  and  dissect  the  body  of 
the  insured  for  the  purpose  of  finding  some  trace  of  disease  or  injury 
not  covered  by  the  insurance  which  might  have  caused  death.*"  And 
a  provision  in  an  insurance  policy  that  any  medical  adviser  of  ed 
insurance  company  shall  be  permitted  to  examine  the  person  or  body 
of  the  insured  in  respect  to  any  alleged  injury  or  cause  of  death,  and 
in  case  of  any  post-mortem  examination  the  company  shall  have  oppo^ 
tunity  to  attend  and  participate,  gives  the  company^s  medical  adviser 
the  right  to  scrutinize  and  examine  the  body  of  the  insured  while  it 
remains  unburied,  but  gives  no  right  to  disinter  it  and  dissect  it^ 
And  tlie  effect  of  a  notice  of  de^th  under  such  a  proviaion  is  to  impose 
upon  the  company  the  obligation  of  immediately  making  investigatioB 
to  enable  it  to  decide  whether  to  insist  upon  its  right  to  an  examina- 


I 
I 


**Wtifci«»o»  T.  Connectieui  Mut.  L. 
Ins.  Co.  30  Iowa,  119,  6  Am.  Rep.  657. 

"Union  Mut  h,  Ins.  Co.  v.  Wilkin* 
son,  13  Wall,  222,  20  L.  ed.  eiL 

'^Wehle  V,  United  Btate*  Mut.  Aed. 
Asso.  11  Misc.  36.  31  N:  Y.  Supp.  SflS, 
AflRrmed  in  153  N.  Y.  116,  60  Am.  St 
Rep.  598,  47  N.  E.  35. 

And  tiie  exhumation  of  the  body  of 
an  insured  person  should  not  be  directed 
in  an  action  uppn  an  insuranee  poUcj^ 
which  la  defended  upon  the  ground  of  an 
allei^tK!  false  answer  to  a  question  in  the 
application  as  to  whether  the  assured 
bad  ever  received  a  serioun  ppraonal  in- 
jury, for  the  purpose  of  examination  for 
the  difipovory  of  traces  of  such  injury, 
upon  the  testimony  of  the  physician  of 
the  insured  that  the  deceased  had  told 
him  thnt  he  had  met  with  an  acddent; 
and  that  he  hud  exumjoed  his  head  and 
found  marks,  but  decliDed  to  say  that 


they  were  eiridence  of  a  fracture,  and 
tbouifht  they  might  have  been  produced 
in  other  ways,  (rrangera*  Ins.  Co.  w. 
Srottyn,  67  Miss.  308,  34  Am.  Eep,  44fl. 

But  an  accident  insurance  policy  coo 
taining  a  provision  that  In  case  o!  an 
iojury  or  of  death  the  insurance  com- 
pany shall  be  authorized  ih rough  it» 
medical  adviser  to  mak©  an  examina 
tioTT*  either  of  the  person  with  respect 
to  the  alleged  injury,  or  of  the  body  to 
asc?prtaln  the  caune  of  death,  as  the  cast 
may  be,  is  a  proper  contract  making  a 
reasonable  provision  neeestsary  in  aed- 
dcnt  cases  to  afford  protection  agniost 
fraud.  WehUs  v.  United  Staims  Uut, 
And.  iff*o.  153  K  Y.  lift,  60  Am.  St 
Rep.  508,  47  N.  E.  35. 

^'Wehtff  v.  United  Ftaies  Mut,  A«i 
Asso.  11  Nfiac.  36.  31  N.  Y,  Bupp.  SfiS, 
Affirmed  in  153  N.  Y.  115,  60  Am.  St* 
Rep.  598.  47  N.  E.  35. 
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tion  of  the  body ;  and  a  delay  upon  its  part  until  after  burial,  without 
excuse,  deprives  it  of  any  defense  against  the  policy  on  the  ground 
that  the  examination  was  not  made.^^ 

^'WehU  V.  United  States  Mut.  Aooi. 
ABko.  153  N.  Y.  lltf^  60  Am.  St.  Rep. 
608,  47  N.  £.  35. 


539.  A  mattfx  of  eTidenoe;  oompeteaoy. — In  testifying  to  identity, 
the  evidence  can  frequently  be  nothing  more  than  belief  or  opinion,^ 
The  question  of  identity  is  not  necessarily  one  of  expert  testimonj, 
but  depends  upon  the  observation  and  knowledge  of  the  particular 
witness;  and  no  matter  what  his  skill  or  experience  may  be^  his  evi- 
dence is  competent,  the  weight  being  a  queBtion  for  the  Juiy**  It  is 
competent^  however,  for  a  medical  witness,  on  the  question  of  the 
identity  of  a  deceased  person,  to  state  the  character  and  nature  of  the 
changes  in  the  human  body  produced  by  death,  and  to  explain  to  what 
extant  such  changes  have  operated  upon  the  body  in  question,  and  to 
state  their  usual  and  necessary  effect  according  to  the  laws  of  nature** 
And  the  opinion  of  a  physician,  that  a  body  was  that  of  a  niulatto, 
has  been  admitted  ;*  and  so  has  the  opinion  of  a  physician  aa  to  the 
effect  upon  the  skin,  of  the  body  remaining  a  long  time  in  water.*  So, 
the  apparent  age  of  the  fracture  of  a  bone  is  admissible  on  the  ques- 
tion of  identification,  as  evidence  of  the  condition  of  the  body,  and  as 
tending  to  prove  the  possibility  that  the  injury  was  inflicted  upon  a 
living  subject  and  was  the  cause  of  death,*  And  experiments  as  to 
blood  stains  by  experts,  and  their  comparison  and  explanation  of 
differences  between  human  blood  and  the  blood  of  animals  are  admis- 
sible,^   And  an  expert  may  testify  that  a  skeleton,  portions  of  whicli 

HJom,  T,  Doraey,  103  M&et,  412,  elmrged,  and  m  tendisg  to  prtnre  thai  h» 

*8tate  V.  fforr,  38  W,  Va.  68,  17  S.  IL  came  to  his  dftath  by  foul  m^n%^   8iaf« 

704.  V.  Tettaion,  169  Mo.  354,  60  a  W.  743. 

*8tate  V,    Vincent,  24   Iowa,   570,  M  *ljanctisisr  T.  Si^U,  91  TemiL  874,  IS 

Am.  Dec  763.  S.  W.  777. 

And  where,  in  a  prosecution  for  mur-  •/6mI. 

der  of  a  p«rion,  it  ii  el  aimed  that  lie  *lAn4iday  v.  People,  63  N.  Y.  143. 

and  aeveral  others  were  killed,  and  that  ^People  v.  Jahn^Of^,  140  N.  Y.  360,  3S 

the  building  in  which   they   were   was  N.  E,  604;  Zfftwlay  ▼.  People,  63  N.  Y. 

Immed    to    prevent    identificfltion.    evi-  143, 

denoe  of  a  physician  as  to  the  ootidition  And   such   experiments   ar«   not  nn* 

of  the  several  bodies  found  in  the  fire  is  dercd  in&dmiaaible  by  the  circfum stance 

competent   as   tending   to   identify   the  that  the  facts  claimed   to  support  tbe 

body   of   the   person    whose   murder    is  theory    o!    the    prosecution    were    not 

66S 
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weire  found,  was  that  of  a  human  being,  or  that  it  was  one  of  a  fe- 
male.* But  the  question  of  the  possibility  of  identification  of  a  part 
of  the  human  body  is  not  one  of  anatomy  or  chemistry,  and  not  a  sub- 
ject of  expert  testimony.*  And  whether  a  fracture  was  fresh  and  re- 
cent, or  discolored  and  old,  is  provable  by  any  witness  of  common 
experience  and  understanding;^*  and  the  opinion  of  a  physician  based 
<Hi  a  comparison  of  different  hair,  that  it  came  from  the  head  of  the 
flame  person,  founded  upon  similarity  of  length,  magnitude,  and  color, 
and  not  based  on  any  scientific  tests  or  peculiarities,  is  not  admissible 
as  expert  testimony  ;^^  though  testimony  of  ordinary  witnesses  to  that 
effect  is  not  subject  to  objection  that  the  witnesses  were  not  experts.^  ^ 


fgoftd  beyond  all  oontro^eny,  and  with 
mMn  eondnBiveness,  where  there  waa 
•oeie  cfridenoe;  the  question  being  one 
for  tlio  jury.  Linsday  v.  People,  03  N. 
T.  149. 

Aad  proof  of  blood  stains  upon  the 
priaoDers  clothing,  in  a  prosecution  for 
nvrder,  is  not  rendered  inadmissible  as 
H^^f  the  necessary  certainty  by  the 
fMtraat  the  stains  might  have  come 
a  market  where  the  blood  of  ani- 


I  was  dripping,  to  which  the  accused 
hmd  beoi  in  tne  habit  of  going,  and  that 
SB  expert  called  by  the  prosecuticm  re- 
'  to  swear  positively  that  the  stains 
human  blood;  since  it  may  be  im- 
poasible  to  .distinguish  absolutely  be- 
tWMn  human  blood  and  that  of  some  an- 
imala,  under  all  circumstances.  People 
r.  Jokneon,  140  N.  Y.  360,  35  N.  E.  604. 
•Eugadt  v.  State,  38  Tex.  Grim.  Rep. 
«81,  44  &  W.  989. 

•Biaie  v.  Vinoent,  24  Iowa,  570,  9ft 
Am  Dm.  768. 


"^lAnaday  v.  People,  63  N.  T.  143. 

"^Knoll  T.  State,  66  Wis.  249,  42  Am. 
Ren.  704,  12  N.  W.  369. 

But  the  inference  of  a  physician,  that 
a  skull  to  which  waa  attached  a  hair  10 
inches  long  was  the  skull  of  a  female,  is 
admissible  in  eridenoe  on  the  question 
of  identity.  Gray  v.  Com.  101  Pa.  380, 
47  Am.  Rep.  733. 

^Oom.  v.  Doreey,  103  Mass.  412. 

And  the  evidence  of  a  dentist,  of  the 
extraction  of  certain  teeth  of  a  person 
alleged  to  have  bem  killed,  and  of  pecu- 
liar marks  upon  those  remaining,  and 
of  the  absence  of  similar  teeth  from  the 
jaw  of  a  person  found  dead,  and  of  the 
presence  of  the  same  marks  upon  the 
other  teeth,  is  admissible  in  a  prosecu- 
tion for  the  killing,  as  tending  to  iden- 
tify the  body.  Lmsdoy  v.  People,  68  N. 
Y.  148. 


CHAPTER  XXV. 

SURVIVORaHlP. 
540.  Coinp&tency  of  medical  eiidenoe  aa  to. 

MO,  Competency  of  medical  evidence  ai  to* — TtougH  snrvivoratip 
has  always  been  treated  as  a  subject  pertaining  to  medical  jnriapru- 
dence^  the  only  questioBs  of  medical  jurisprudence  which  seem  to^ 
enter  into  it  are  those  with  relation  to  proof  of  survivorship  of  one 
irictim  of  a  common  disaster  over  another,  by  medical  e^adence  and 
aeientific  medical  opinion.    With  reference  to  these  questions  the  civil 
law  doctrine^  and  that  of  the  states  and  countries  adopting  it,  is  that ' 
when  two  persons  perish  in  the  same  calamity,  and  it  is  mot  shown  who  j 
died  firstj  and  there  are  no  particular  circumstances  from  which  it 
can  be  inferred,  survivorship  is  presumed  from  the  probabilities  re- 
sulting from  strength,  age,  and  sex,  according  to  certain  rules**    And 
under  that  law,  and  previouB  to  the  adoption  of  a  diSerent  doctrine 
under  the  common  law,  a  scientific  opinion  as  to  the  probable  sur- 
vivorship seems  to  have  been  universally  regarded  as  admissibk^ 

The  doctrine  of  the  common  law,  however,  is  that  where  several  j 
individuals  perish  by  a  common  calamity,  and  there  are  no  circum- 
stances other  than  those  of  age,  sex,  etc,  from  which  it  may  be  ration- , 
ally  inferred  who  was  the  longest  liver,  no  presumption  arises  upon  I 
which  a  conclusion  can  be  predicated  ;•  and  in  such  a  ease  there  is  no 


'See  HGltUtvr  t\  Oordero,  76  Cal,  64&, 
18  Pac.  855;  Sanders  v,  Simdclt,  65  CaL 
60,  2  PttC.  741;  Lungles^  ifuoc&sston,  105 
La.  39,  29  So.  739;  Robinson  v.  OalHer, 
2  WoodB,  178  Fed.  Uas.  No.  11951  j  New- 
ell V.  Nichols,  12  Hun.  604,  Affirmed  in 
75  N.  Y.  78,  31  Am.  Kep,  424;  He  Sail, 
12  Chicago  Legal  News,  68,  9  Cent.  L.  J. 
38L 

Louisiana  and  California  aeem  to  be 
the  only  American  statefl  In  which  the 
rule  of  the  civil  law  has  been  adopted. 

And  even  under  the  civil  law  aa 
adopted  ia  America,  where  two  persona 
perifth  in  the  aame  events  therp  are  no 
presumptions  of  law  as  to  survivorship, 
nnleflfl  prescribed  bj  poaitive  itatutorj 


enactment.  And  where  two  personi  per* 
ish  at  the  same  instant,  or  where  it  u 
impossible  to  declare  whieh  pert  abed 
first,  the  peraon  seeking  to  disturb  tbt 
title  or  pcKisession  of  othera,  on  th* 
ground  of  such  survivorahip,  nrnat  fail 
Robinson  v.  Oallier^  2  Wooda,  178,  Fed. 
Cae.  No.  ll9gL 

■  See  Und^wood  v.  Wing,  4  De  Q,  M, 
k  G.  633,  23  L.  J.  Cb,  N.  S.  flS2. 

^Smith  v.  Croom,  7  Fla.  81;  Kanaai 
P.  R.  Co,  T,  Miller,  2  Colo.  442;  He  Eatk 
12  Chicago  Legal  News»  (i8,  9  Ceot.  L.  J. 
381;  Balder  v,  Middek^,  fl2  III,  App, 
227;  RuMseU  v.  Ballett,  23  Kaii.  278; 
Johnson  v.  Merit hmit,  80  Me.  Ill*  6  Am. 
St  Rep,   162,   13  AtL   132 ;    Covmmm  w. 
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presumption  eiUier  that  one  of  the  parties  survived  another,  or  that 
tiie  two  died  at  the  same  time  ;*  and  the  apeculatioEa  and  opinions  of 
scientific  witnesses  based  on  such  considerations  are  not  evidence  upon 
which  a  finding  of  survivorship  may  he  based.^  tJnder  this  rule  the 
question  is  always  one  of  fact,  depending  wholly  upon  the  evidence  ;* 

BoffWf,  73  Md.  40S,  10  L.  R.  A.  560,  21  preauinption  of  law  ii  that  a  huflband 

AU^  64;  Coye  T.  Lcach^  S  Met.  371,  41  nurvWed  hi  a  wife,   where  they  sufTerea 

Am.  Dec.  518;  NetMll  v,  Nichols ^  76  N.  dea^th  in  a  common  calamity, 
Y.  78,  31    Am.  Kep.   424,  Affirming   12        But  in  Stindt  v.  Goodrich,  3  Redf.  87, 

Him,  604  i  Moehring  v,  Mitchell,  I  Barb,  it  waa  held  in  accordance  with  the  gen- 

Ch,   264;    Stinde  v.    Goodrich^   3    Redf,  eral   rule,   that   where   Beveral   perj^ons, 

87;  SouthicrJl  v.  Qray^  55  Misc.  740,  72  some  male  and  others  female,  perlflhtKl 

m,  Y,  Supp.  342;   Ke  Wilbor,  20  R   I.  in  the  lo»8  of  a  vessel  at  aea,  and  there 

l£6,  SI   L,  R.  A.  863,  7S  Am.  St.  Rep.  is  no  positive  evidence  as  to  which  per^ 

B4Zt  37  Atl.  634 ;   Fell  v,  Bojl,  Chevea,  iehed  flrat,  there  Is  no  presumption  that 

£q«  99;   Fadpn  v,  Briscoe,  91  Tex.  563.  th«  malea  aurvivcd  longeit, 
IT  S.  W.  42;  Cook  v.  Caswell,  81  Te3c,        ^Nettell  \.   Nichola,  75   N.   Y.   78,   31 

ra,  17  a  W,  385;  Skills  wm,  73  Wi*.  Am.  Rep,  424,  Affirming  12  Hun,  604; 

\B^  41  N,  W.  627;  Hartshome  v.  Wil  Russell  y.  Halleit,  23  Kan,  276;  John- 

Urns,  6  N.  S»  276;  Underwood  v.  Wing,  Mon  v.  Merithew,  80  Me,  111,  0  Am,  St 

19  Beay.  456.  31  Eng.  L,  k  %  293,  24  U  Rep.  162,  13  Atl.  132;  Sufyreme  Council, 

X   Ch.  N.  S,  2S3,   I   Jur.  N.  S.    169,  3  R.  A.  v.  Eacer,  06  Mo.  App.  93,  69  S.  W, 

W«k.  Rep.  228,  Affirming  4  De  G.  M.  671;     United    States    Casuattif    Vo.    r. 

A  G.  833,  23  L.  J.  Ch.  N,  B,  982;  Wing  Sacer,  169  Mo.  301,  68  L.  R  A-  436.  92 


V,   Antp^ve,  8  M.  L.  Cu.  183,  30  L.  J. 
Ch,  N.  S,  65;  Maton  v.  Mason,  I  Met!?. 


Am.  St.  Rep.  641,  69  S.  W,  370;  Win^  y. 
Angrave,  8  H.  L.  Ca«.  183,  30  L,  J.  "Ch. 


\ 


3€ld;  Murray's  Goods,  1  Curt  E*?cK  Rep.  N.  8,  65. 

S^;  Do«  e*  detti.  Knight  v.  Nepean^  5  In  Bradshaw  v,  Toulmin^  2  Dick.  633» 

Bam.  k  Ad.  86,  2  N^,  &  M.  219,  2  L.  J.  it  was  claimed   hj  counsel   that   if  two 

K,  B.  N.  8,  150;  Saitertkwaite  v.  Pot^  persons,   being   joint   tenants,   had   s>er- 

«U,    1    Curt.    Ecd.   Rep.    705;    Alsion^s  ished  at  one  blow,  the  estate  would  re^ 

0^&d»  [1892]  F.  142,  61  U  J.  Prob,  N.  main  a  joint  tenaney  tn  their  respective 

S,  92t  66  L.  T.  N.  S.  591 ;  Waini£>righr»  heira. 

Ooodm,  I  Swiibey  k  T.  257,  28  L.  J.  Prob-  *f/nderM?ood  v.  Wing,  I  Jur.  N.  S.  169, 

K*  a  2;  Eicart's  Goods,  I  Swabey  k  T.  24   L.  J.  Ch.   N.   S.  293,   3  Week.  Rep. 

tfi;  Banmtt  v.  Tugwetl  31   Beav.  232;  228,  31  Eng.  L.  k  Eg.  293,  19  Beav.  459, 

Bmultm%  y,  Pattillo,  L.  R,   19  Eq.  369,  .Vflirmjng  4  De  G.  M.  4  G.  633,  23  L.  J. 

44  L.  J.  Ch.  K.  S.  249.  32  L.  T.  K.  S.  Ch.  N.  S.  982;  Wing  v.  Angrave,  8  H.  U 

140,   23   Week.    Rep.   379;    €armichaeVs  Caa,    183,  30  L,  J.  Ch.   N.  S.  65.     And 

Goods,  32  L.  J,  Prob,  N.  8.  70.  11  Week,  see  Smith  v.  Crooin,  7  Fla.  81 ;   Fell  v. 


Rep.  462,  4  Swabey  k  T.  224 ;  Whceler'B 
Goods,  31  L.  J.  Prob.  K.  S.  40.  And  set* 
#t|«JMxwJt  ?.  Beardslcy,  1  Weat  Ch.  445; 
Xtw;  T,  Bay,  1  W.  Bl.  640;    Wright  v. 


Ball,  Chevea,  Eq.  99. 

In  Sitlick  v.  Booth,  1  Youngs  A  C.  Ch, 
Ca5,  117,  6  Jur.  142,  however,  though 
not   iiec€»ssary   to  the  deeiHion.   it   waa 


Sarmuda,    2    Phillim,    EccL    Hep.    StU,  said  that  by  the  law  o!  England  evi< 

note;  Taylor  t.  Diplock,  2  Phi  Him.  EccL  dence  of  health,  strength,  iige,  or  other 

Rep.  261 1  Johnson**  Goods,  78  L,  T.  N.  circumstances,  may  he  given  in  casea  in- 

B.  85;   Stlw^'s  Qtmds,  3   Hagg.  Eoel.  votving  survivorship,  as  tending  to  the 

Rep.  748;  Elliott  T.  Smith,  L.  rT  22  Ch.  judicial  presumption  that  one  party  sur- 

Div.  23e»  52  L.  J.  Ch.  N.  S.  222,  48  L.  T.  vived  the  other, 

^N.  S.  27,  31  Week.  R*p.  330;  Wollaston       Underwood  v.  Wing,  1  Jur.  N.  S.  169, 

w,  iirrte^,  t.   R  2  Ch.   Div.  213,  45  31  Eng.  L.  &  Eq.  293.  3  Week.  Rep.  228, 

1..  J.  Ch.  N.  B.  772,  34  L.  T.  H.  S.  171,  24  L.  J.  Ch.  N.  S.  293.  19  Beav.  459.  Af* 
B 
I 


Wedc.  R«p.  360;  Grins(ead*9  Goods,    flrtning  4  De  G.  M.  k  G.  033,  23  L.  J. 


t.  T.  N.  S.  731. 


Ch.  N.  S.  982;  Wing  v.  .4ff^rot9«,  8  H.  L. 


In  Voipin  v.  fl*r  Majestj/*s  Promtra-  Cas.  183.  30  L.  J.  Ch.  N.  S.  65  j  AVircll 

i<ir  e?en«riti,  1  Hagg.  Eecl.  Rep.  92.  how-  v.    Nichols,  75  N.   Y.   78.   31    Am,   Rep. 

it  was  Miid   that  the  prima   facie  424,  Affirming  12  Hun.  604 ;  Re  Baltt  12 
Vol.  IIL  Mmj.  JtJi.— 36. 
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the  burden  of  proof  of  survivorship  always  resting  with  kina  who  mjb^ 
serts  that  one  victiin  of  a  common  calamity  survived  another,  and  hia  | 
case  must  fall  if  he  fails  to  show  it.^    But  where  a  calamity,  though  [ 
common  to  all,  consists  of  a  series  of  auccessive  events  separated  from 
each  other  in  point  of  time  and  character,  and  each  likely  to  produce 
death  upon  the  several  victims  according  to  the  degree  of  exposure  to 
it,  the  difference  of  age,  sex,  and  physical  strength,  becomes  a  matter 
of  evidence,  and  may  be  considered.*    And  if  there  are  outside  and 
independent  indications  of  survivorship^  the  court  may  resort  to  all 
the  circumstances  attending  the  fatal  catastrophe,  and  look  to  the  I 
respective  situations  of  the  parties  with  respect  to  locality  and  conse- 
quent exposure  to  danger,  and  also  to  their  physical  strength  as  im* 
parting  more  or  less  ability  to  combat  the  impending  peril*     And  it 
would  seem  that  in  such  case  medical  evidence  and  the  opinions  of  | 
medical  experts  would  be  admissible  as  bearing  upon  such  ability  to 
combat  impending  peril,  under  general  rules  with  relation  to  such  | 
evidencMJ.^**     And  in  order  to  arrive  at  a  conclusion  upon  the  quea- 


L 


Chicago  Legal  News,  flS,  fl  Cent.  L.  J. 
3S1;  Russell  v.  HalhH,  23  Kan.  278; 
Paden  v,  Briscoe,  81  Tex.  503,  17  S.  W. 
42. 

While  general  ctmsiderationa,  »iich  as 
age,  heal  til,  etc..  mtij  be  resorted  to  to 
aid  conjecture  on  the  question  of  aur- 
vivnrshfp  in  a  comjoon  <M.taatrophe, 
where  there  !*  any  evidenoe  whatever ♦ 
though  it  be  but  ft  shadow,  it  must  gov- 
ern in  the  decision  of  the  fact,  Feil  v. 
Bull,  Cheves,  Eq.  99, 

^Underti'ood  v.  Wing,  I  Jur,  N.  S.  16^, 
24  L.  J.  Ch.  N.  S.  2fl3,  19  Beav.  459*  3 
WVcb.  Rep.  228,  31  Eng.  L.  &  Eq.  203» 
Amrming  4  De  G.  M.  &  G.  033,  23  L.  J. 
Ch.  N.  S,  98-2;  Wing  v.  Anyrore,  8  H.  L. 
Caa.  183,  30  L.  J.  Ch.  N.  S.  65;  flUchr 
oock  V,  Bmrdslmf,  Weat,  445 ;  Tmflor  v, 
Diplock,  2  Phillim.  EecL  Rep,  201;  Doe 
e^  dctiu  Kmtfht  V.  Nf^peafi,  5  Barn.  & 
Ad.  86.  2  Nev.  A  M.  219,  2  L.  J.  K.  B. 
K.  S.  150;  Saflfrthimite  v.  Powell,  I 
Curt.  EccL  Rep.  705 ;  Rumell  v,  HalUft, 
23  Kan,  270;  Johnson  v.  ^feritheu>,  80 
Me,  111,  6  Am.  St.  Rep,  102,  13  Atl. 
132;  FutlfT  V.  Lhizee,  135  Masa,  468; 
Tkewell  V,  ^'ichoh,  75  N.  Y.  78,  31  Am. 
Rep.  424,  Afflrmin^'  12  Run»  004;  Siinde 
V.  Ridgwaxf,  55  How,  Pr.  301  ;  Ehle's 
Will,  73  Wis.  445.  41  N,  W,  627, 

Where  the  bene  fit  a  of  aiirvivorahip  are 
not  mutual,  the  burden  of  proof  as  to 
aurvivorship  reati  with  the  party  to 
whom  the  lunri worship  would  be  ben** 
Hcial.     PeU  v.  BM,  Chevet  Eq,  W, 


'Smith  V,  Cr^om,  7   FIju  81 ;   Pm  w. 
Ball,   Chevea    Eq.   99;    Bkle'*   WUl,  U< 
Wia,  445,  41  N,  W.  627* 

*Sfnith  V,  Croom,  7  Flo.  SI ;  iU  BaU, 
12  Chicago  I>egal  News,  68,  9  Cent,  L.  J. 
3S1;  Broome  v.  Bunmn  {Miss.)  29  So, 
394:  Htinde  v.  Ridgtray,  55  How,  Fr» 
301 ;  Broughion  v,  Randall^  1  Cro,  Eli*. 
602 »  No  J,  64.  And  see  Coy«  ▼.  tim^ 
S  Met.  371,  41  Am.  Dee,  SIS, 

Even  the  civil  law  preaumption  as  fee 
aur^4vorahip  where  two  person »  perU 
in  the  same  calamity,  as  existing  in  Lou- 
i^iana*  only  applies  in  the  ahsenct  of 
circumstances  of  fact,  and  where  the 
persons  are  respectively  entitled  %&  in- 
herit from  one  another.  Robinson  v. 
aaltier,  2  Woods,  I7g,  Fed.  Caa.  N^ 
11,051, 

And  evidence  th&t  m  husband  and 
wife,  he  bejn^  fifty  two  y^^ra  of  a^  and 
she  twenty -eight,  were  drowned  by  th« 
sinking  of  a  vessel  in  which  they  were 
puBBengerSt  and  that  a  minute  or  two 
before  the  sinkii^g  they  were  seen  in 
their  stateroom,  ahe  lying  down,  and  he 
standing  up  and  holdini^  to  the  door,  he 
being  perfectly  c^lm  and  collected,  and 
she  appearing  sick,  does  not  show  or 
tend  to  show  that  she  survived  him,  not 
withstanding  the  di^erence  in  their 
ages.  QalUtr**  Case,  2  S<mthem  La* 
Rev.  N.  8.  594. 

»  gee  Pell  v.  BM,  Glieves,  B).  98. 
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lion  there  need  not  be  such  an  amount  of  certainty  as  will  exclude  the 
poeaibilitjr  that  the  fact  could  be  otherwise ;  all  that  is  necessary  is 
that  moral  conviction  should  be  induced  by  appropriate  evidence;^' 
tbe  fact  of  survivorship  not  requiring  any  higher  degree  of  proof  than 
ottier  facts  in  civil  cases.^' 


Tlie  oommoii  law  enoourafles  a  resort 
to  every  fountain  from  which  truth  can 
W  drawn;  it  listens  to  witnesses,  it 
looks  into  the  internal  evidence  oi 
thingBy  it  contemplates  the  whole  of  the 
ojiouinstances,  and  then  draws  its  con- 
ohMioiis  according  to  the  prepondera- 
tlM  probability."    Ihid, 

^WUih  ▼.  Croom,  7  Fla.  81.  And  see 
JN'OOie  ▼.  Duncan  (Miss.)  29  So.  394; 
MUmd^  ▼.  Ridgway,  66  How.  Pr.  801. 

^MMin9on  ▼.  Oallier,  2  Woods,  178, 
IM.  Oss.  No.  11,961. 

Proof  that  a  husband  and  wife  per- 
irtiad  on  board  a  steamboat  bj  a  catas- 
trophe caused  b^  the  explosion  of  one  of 
the  boilers,  which  shattered  the  Tcssel, 
~  caused  it  to  fall  to  pieces  and  sink 
half  an  hour  later;  and  that  the 
iras  seen,  and  heard  to  call  loudly 
her  husband  immediately  after  the 
later;  and  that  he  was  not  heard  to 
iwwy  or  seen  or  heard  at  a^y  time 


after  the  explosion,  —  is  sufficient  to 
warrant  a  finding  that  she  surviTed  the 
husband.    Pell  ▼.  Ball,  Cheyes  Eq.  99. 

But  evidence  that  a  testatrix,  and  two 
grandchildren,  and  their  father,  per- 
ished oo  a  steamship;  and  that  they 
were  in  the  pavilion  upon  the  deck  after 
the  disaster;  and  that  the  waves  broke 
over  the  ship;  and  the  testatrix  waai 
washed  out  of  the  pavilion,  it  not  ap- 
pearing whether  she  was  carried  out 
mto  the  sea  or  to  some  otber  part  of 
the  deck,  the  disaster  occurring  at 
night;  and  that  the  children  and  their 
father  were  seen  alive  in  the  pavilion 
some  ten  or  fifteen  minutes  afterward 
when  the  pavilion  and  its  inmates  were 
swept  away;  and  that  the  dead  body  of 
the  testatrix  was  afterwards  recovered, 
but  the  remains  of  the  children  were 
never  found, — ^is  not  sufficient  to  estab- 
lish survivorship  on  the  part  of  tbo 
children.    Re  Ridgway,  4  Rsdt  226. 


641.  6cop«  of  chapter. 

542.  Medical  exAiniimtioiui  Kud  cvidenoe  aa  to* 

543.  Expert  opiniona. 

541,  Scope  of  ohaptcr,^Though  rape  covers  a  wide  field  of 
criminal  lawj  and  though  its  ootmnigaion  fequiT65  and  fumisbes  o] 

portunity  for  the  frequent  exercise  of  a  high  degree  of  medical  skilly 
the  questions  arising  are  purely  legal  or  purely  medieaL  The  only 
questions  with  relation  to  which  the  two  sciences  are  bo  blended  and 
inseparable  as  to  make  them  properly  a  matter  of  medical  jurispm- 
flence  would  appear  to  he  those  with  relation  to  medical  examint' 
tions  in  rape  cases,  and  evidence  as  to  results  and  infonnaticn  ol 
tained;  and  those  with  relation  to  the  opinions  of  medical  expem 
as  to  conditions,  and  as  to  causea  and  results  of  conditions,  arising,  or 
alleged  to  arise,  from  rape, 

542,  Kedical  ezaminations  and  eyidence  as  to. — The  physical  coi 
dition  of  the  complainant  in  a  prosecution  for  rape  may  always  be 
shown  either  in  corroboration  or  contradiction  of  her  testimony  wiih 
reference  to  the  acts  in  question ;  and  the  remoteness  of  a  physical 
amination  for  the  purpose  of  discovering  such  condition,  from 
time  of  the  alleged  rape,  goes  merely  to  its  probative  force  as  evidem 
and  not  to  its  admissibility**     And  it  has  been  held  that  the  result 
a  medical  or  surgical  examination  of  the  person  of  the  prosecutri 
IS  not  inadmissible  because  made  five  or  six  days  after  the  alle^ 
offense;^  or  because  made  twelve  days  thereafter  j'  or  because  m* 


1 

OTh 


^Oiffofd  V.  PeopUf,  148  HL  173,  35  N. 
E,  764;  State  v.  King,  117  Iowa,  494,  91 
N.  W.  768:  Bannen  v.  Btaie,  U6  Wis. 
317,  n  N.  W.  107,  065. 

And  the  state  may  properly  show^  in 
ji  prosecution  for  statutory  mpcj  that 
the  prosecuting-  witness  wbs  delivered  of 
n  eh  ltd  at  ahoTit  the  time  when,  if  her 
teat  im  on  J  of  the  affair  was  true,  it 
miglit  Jiave  b*?*^n  expected.  Btate  v, 
UiiUe  (Kan.)  70  Pac.  4QB. 

And  tho  toHtimony  of  a  physician  in 
a   prosecution    for   rape   upon   a   female 


under  the  agte  of  eon»ent*  that  the  ] 
eutrix  aiibaequently,  but  within  IJ 
riod  of  gcatjitiou,  had  suffered  a  : 
riage,  is  competent  tm  tending  to  pr 
the   commission   of   the    crime  diat;| 
and  a^  corroboratiTe  of  the  evidieiioe  i 
the  proflecuiton  to  tht  effect  that 
defendant  w&a  the  guilty  party.    Bl 
Y\  Fetterl^  (Wash.)  74  P^c.  810. 

^People  v.  Bmc,  130  CaL  15&.  62 
404, 

*8iai€  T*  THpnm^^  36  Mian.  635,  31 J 
W.  673, 
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flome  four  or  five  weeks  after  the  alleged  oifense  ;*  or  because  made 
too  motitbf  or  more  thereafter;"  or  even  where  made  niore  than  a 
after  the  alleged  offense;*  the  value  of  testinionj  with  relation 
to,  and  the  effect  of  delay  upon  iti*  force,  heing  a  question  for 
the  jury,^  Proof  of  a  medical  examination  by  a  physician  in  a  pros- 
ecution for  rape  J  and  of  fact^  learned  thereon,  however,  is  inadmi^ 
sible  as  too  remote,  where  tlie  case  was  not  one  of  forcible  ravishment, 
Hb  which  recent  injury  would  be  persuasive  evidence  of  force,  but 
one  of  rape  upon  a  person  under  the  age  of  consent,  where  the  ex- 
mnii nation  was  made  four  months  after  she  had  passed  that  age.*  And 
diseoveriea  made  upon  a  medical  examination  nearly  two  years  after 
the  alleged  crime  are  not  competent  to  ser\ e  as  evidence  in  corrobora- 
tion of  the  testimony  of  the  complainant,  under  a  statute  providing 
that  no  conviction  can  be  had  for  rape  upon  the  testimony  of  the 
female,  unsupported  by  other  evidence.*  Nor  can  evidence  of  an  ex- 
amination made  four  years  later  be  admitted  as  tending  to  connect 
the  defendant  with  the  crime,  where  the  complainant  had  given  evi* 
dence  of  facta,  other  than  the  acts  of  the  deft^ndant,  from  which  the 
conditionB  discovered  might  have  resulted.^  *^  A  medical  examination 
within  such  time  as  to  lead  to  the  discovery  of  marks  of  violence, 
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*Statf;  V,  Watson.  81  Iowa,  380,  46  N.        And  an   exATninatian   of  ao  employed 
W.  86B;  Pies*  v.  State,  23  Tei.  App,  73,    of  a  rftilroftd  company,  by  the  jury  in' an 


3  N.  W.  576  J  Ljfie*  v.  Unit^  Stntes,  2U 
Am.  D.  C,  559, 

And  where  a  medical  eEAminatioii  wa« 
wtmdt^  of  ft  child  aUefed  to  have  been 
tmped,  about  »i%  w©ek«  after  the  com- 
mission of  the  offenie,  it  wiU  be  taken 
for  rranted^  in  the  absence  of  anything 
to  the  contrary;  that  the  condition  of 
the  child  w&fi  the  same  when  examined 
««  at  the  time  of  the  offenae.  Com.  Y. 
/>yvi«i,  142  Maaa.  577.  56  Am.  Rep.  709, 
»  N.  E,  408. 

Hiof^ules  V.  8tat€,  32  Tex,  Crim.  Rep. 
611,  25  S.  W.  7iL  And  »ee  Gifford  t. 
PmpU,  148  111.  173,  35  N.  E.  754. 

*Com.  T,  iHeA,  135  Pa.  483,  16  Atl. 
957.  And  tee  Myers  t.  Btate,  84  Ala. 
11,  4  So.  291. 

Such  eridence  is  not  per  *e  irrelevant, 
aJjiee  it  may  tend  to  prove  or  confirm 
4>thcfr  testjniony  tending  to  prove  a  ma 
teriaJ  ingredient  in  the  ofTenne. 
Y.  9iaU,  M  Ala.  11.  4  So.  291. 

*Fmpi€  T.  Bmc,  l.TO  Cal.  159,  62  Pa^j. 
44)4;  Slatff  v.  Watson,  81   Iowa.  380.  46 


action  brought  against  the  railroad  com- 
pany by  a  passenger  for  an  ajssault  eon- 
sistinir  of  the  cammiasion  of  a  rape  by 
the  employee  upon  the  paflscnger,  la  im- 
proper on  the  iaiiue  as  to  whether  or  not 
the  employee  was  phyHJ cully  incapaci- 
tated from  committing  the  act.  where 
he  was  not  shown  to  be  in  the  aame 
phyf^ical  condition  as  when  the  aaaauJi 
is  alleged  to  have  been  committed;  anft 
«ueh  an  examination  would  alao  be  im- 
proper aa  calculated  to  djigraee  the  a^I- 
minifltration  of  justice.  OonnJt  v.  Hur* 
Ungim,  C.  R.  d  .V.  R.  go.  (Iowa)  lOO 
N.  W.  498. 

*Feopl^  V.  Butter,  55  App.  Div,  36U 
60  N.  y.  Supp.  851. 

**Frople  v.  Cornelius,  M  App,  DN* 
565.  55  N.  Y.  Supp.  723. 

And  error  in  the  reception  of  aiteh 
evidence  is  not  cured  by  the  couxt,  at  the 
Myt^s  cloie  of  the  evidence,  limiting  the  effect 
to  be  given  to  it  as  tending  to  corrob- 
orate the  plaintiff's  teatimony  a»  to 
her  condition,  she  her  He  If  having  given 


H.  W.  8fl0;  Oo«^.  V.  Atlen^  135  Pa.  483.   evidence  of  other  facta  from  which  thai 
1ft  At].  957.  condition  might  result.     Ibi^, 

*Bmim  V.  Evans,  138  Mo.  116.  60  Am. 
Rep.  549,  39  8.  W.  462. 
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however^  though  proper,  is  not  absolutely  necoasary  to  a  eonviction  ;*^ 
though  a  cx>iivietion  is  cot  warranted  in  the  absence  of  such  examii: 
tion,  where  the  partj  alleged  to  be  injured  is  incapable  of  testifying^ 
and  the  completed  act  can  be  established  by  circumstantial  cPideDca 
only.''  ■ 

543.  Expert  apituons. — Opinion  e\ridence  in  rape  eases,  like  that 
in  other  cases,  must  pertain  to  matters  of  scientific  knowledge  as  dis- 
tinguished from  common  information,  or  mere  abstract  speculation; 
and  the  effect  of  caresses  and  improper  liberties,  upon  the  mind  of  a 
female,  is  not  a  proper  subject  for  expert  testimony  in  such  cases.** 
And  medical  evidence  as  to  the  proportion  between  true  and  filsff* 
charges  of  rape  is  irrelevant.*^  Nor  is  the  question  whether  or  not 
it  would  be  possible  for  a  man  to  ravish  a  well -developed  woman  ft 
subject  for  expert  opinion.*'^  And  a  medical  witness  cannot  give  an 
opinion  as  an  expert,  based  on  his  knowledge  of  the  human  systa]lJ| 
and  the  human  frame,  whether  a  rape  could  have  been  committed  in 
the  mode  and  manner  described;  since  no  peculiar  knowledge  of 
the  human  system  is  necessary  to  answer  it**    A  physician  fully  ae*| 


^Frassier  ^.  State,  66  Ark,  24E,  19  8. 
W.  83S. 

"Davis  V.  Si^te,  42  T«x.  226. 

In  Donnldmn  t.  Com.  95  Pa*  2L  it 
waa  said  that  the  physician  wbo^  on  the 
dny  after  the  occurrence,  examined  the 
person  of  the  girl  upon  whom  the  of- 
f€?nBe  waa  alleged  to  nave  been  commit- 
tedf  should  have  been  caUed  aa  a  wit- 
ness whether  his  evideoce  tended  to  ac- 
quit or  convict;  it  waa  demanded  equal- 
ly by  the  cause  of  Immanity  on  the  one 
hand,  and  of  justice  on  the  other;  and 
that  thia  ia  eapecially  bo  where  there 
js  no  direct  evidence  of  the  factum  of 
the  erime,  as  in  a  caae  in  which  the  vic- 
tim was  iUBensible  when  the  crime  was 
committed, 

^People  V.  Rmfol,  63  GaL  62, 

^*People  V.  Btno,  130  CftL  169,  62  Pac. 
404. 

And  when  iuch  evidence  ia  offered^  a 
remark  by  the  court  that  each  case 
should  atiind  upon  its  own  merita,  upon 
the  question  mooted  in  it,  ia  not  sub- 
ject to  complaint     Ibid. 

And  expert  witnessea  in  a  prosecution 
for  rape  cannot  give  specifia  examples 
coming  from  their  own  observation,  or 
their  own  practice,  as  evidence  in  chiefs 
thonf^h  such  evidence  might  he  proper  on 
examination  by  the  court  to  test  their 
ikill  and  competency,  8taU  v.  Ferry, 
41  W.  Va.  641,  24  S,  K,  634. 


"^Feople  r.  Bene,  130  (M,  169,  62 
494;  Woodvn  v.  People,  1  Park.  CrimJ\ 
Rep.  464;  State  v.  Feierson,  110  Iow«»  f 
647,  8t  N.  W.  329.  And  «ee  Slate  rA 
Taylor,  103  Iowa,  22,  72  N.  VV.  4l7i| 
State  V.  Teipner,  36  Mjnn.  535.  32  KJ 
W.  678. 

And  a  phyaidan  testifying  u  a  wi|*j 
ness  in  a  prosecution  for  rape  oi 
give  his  opinicm,  baaed,  not  on  tli« 
culiar  constitutional  temperament  of  t 
woman  in  queatjon,  but  on  his  lcnowl-| 
edge  of  the  female  mind  and  system 
general,  whether  a  woman  placed  in  ihlj 
described  situation  would  be  likdy  to  I 
awoon  or  to  be  nervad  with  unususl  I 
strength ;  auch  a  que^tioa  not  being  auS'  I 
ceptible  of  a  rational  answer,  sinal 
women  of  different  temperaments  would] 
have  acted  differently.  Coot  r.  5iafi^| 
24  N.  J.  L.  843.  ' 

''Ibid. 

And  refusal  of  the  eourt,  in  an  s0»| 
tion  for  damages  for  rape,  to  allow 
physician  to  testify  as  to  the  result 
certain  experiments  he  htjd  made  for  tl 
purpose  of  aacertaintne  wbetheT  the  al-l 
leged  criminal  act  could  have  been  per>l 
formed  by  two  persons  occupying  th 
position  which  the  complainant  testifie 
was  occnpied  by  her  and  the  defe 
in  not  error,  where  it  does  not 
that  the  experiments  were  made 
such  eonditions  as  to  the  sixe  of  the  per* 
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quainted  with  the  organism,  construction,  and  anatomy  of  the  hu- 
man system,  male  and  female,  however,  is  competent  to  give  his  opin- 
ion as  to  the  possibility  of  the  act  in  question,  where  its  possibility  or 
impossibility  depended  upon,  or  was  affected  by,  some  physical  in- 
jury, deformity,  or  incapacity.*^  And  the  testimony  of  tiie  prose- 
cuting witness  as  to  the  manner  in  which  the  act  was  performed  may 
be  contradicted  by  showing  by  medical  experts  that  it  was  physically 
impossible  to  commit  it  in  the  manner  complained  of,  or  to  produce 
the  conditions  found  under  the  circumstances  described.*®  And 
medical  experts  are  competent  upon  the  question  of  the  age  of  a  pros- 
ecutrix in  a  rape  case,  in  which  it  is  claimed  that  she  had  not  ar- 
rived at  the  age  of  consent** 

Neither  can  an  expert  be  permitted  to  usurp  the  province  of  the 
jury ;  and  he  cannot  give  an  opinion  that  conditions  discovered  were 
the  result  of  rape.^^  But  a  medical  witness  may  describe  a  condition 
discovered  on  examination,  and  state  the  causes  which  would  produce 
such  a  condition.^*  And  a  medical  witness  is  competent  to  state  what 
effects  might  result  from  rape.^^  And  whether  criminal  charges  pre- 
ferred by  a  female  patient  against  a  physician  are  the  result  of  hal- 
lucination while  under  the  influence  of  drugs  is  not  a  matter  of  or- 
dinary human  experience  or  knowledge,  but  a  question  for  determin- 

sons  aa  to  make  the  result  of  any  pro-  submitted  to  the  suffering  neoeasarj  to 

bative  value.     McMurrin  ▼.  Rigby,  80  have  brought  about  the  described  result. 

Iowa,  322,  45  N.  W.  S77.  State  ▼.  HuU,  46  W.  Va.  767,  82  8.  B. 

"State  V.  Perry,  41  W.  Va.  641,  24  8.  240. 

E.  634.  '•State  ▼.  Smith,  61  N.  C.  (PhiU.  L.) 

Where  rape  is  alleged  by  a  full-gprown  302. 

man  upon  a  small  child,  a  medical  wit-  '^Noonan  ▼.  State,  66  Wis.  268,  12  N. 

ness    may  properly  testify    as    to    the  W.  379. 

physical    possibility  of    the    completed  But  a  physician  who  had  attended  a 

performance    of    the    act.     Hardtke    ▼.  woman  for  a  long  time,  and  who,  after 

State,  67  Wis.  662,  30  N.  W.  723.  an  alleged  assault  with  intent  to  ravish, 

^People  V.  Baldtoin,  117  Cal.  244,  49  discovered     an     unexpected    condition 

Pac  186.  which   he  could  not  account  for  after 

And  the  reiection  of  the  testimony  of  careful  examination,  may  testify  in  an 

a  physician  in  a  prosecution  for  rape,  action  for  assault  that  if  the  assault 

as  to  the  physical  impossibility  of  per-  had  taken  place,  it  would  account  for 

forming  the  act  complained  of  in  the  the   change   in   her   condition.     Fay   v. 

manner  claimed,  and  producing  the  con-  Stoan,  44  Mich.  644,  7  N.  W.  216. 

ditions  found  on  the  person  of  the  com-  *^Com,   v.   Lynea,    142   Mass.   677,   66 

plainant,   is  not  rendered   harmless  by  Am.  Rep.  709,  8  N.  E.  408;  Proper  v. 

the  fact  that  the  accused  was  convicted  State,  86  Wis.  616,  66  N.  W.  1035. 

only  of  the  lesser  offense  of  an  assault  "Noonan  v.  State,  65  Wis.  258,  12  N. 

with  an  intent  to  commit  a  rape.    Ibid.  W.  379;    People  v.   Duncan,   104   Mich. 

But  a  medical  witness  examined  as  an  460,  62  N.  W.  656;    Young  v.  Johnson, 

expert  in  a  prosecution  for  rape,  though  123  N.  Y.  226,  25  N.  E.  363. 

he  had    examined    the    prosecutrix  and  And  where  in  a  prosecution  for  rape 

stated    the    result   of   his    examination,  the  defense  has  given  medical  evidence 

cannot  be  permitted  to  express  an  opin-  as  to  the  condition  of  the  organs  of  the 

ion  that  no  girl  would  have  voluntarily  complainant,    and    as    to    the    probable 
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atioD  by  expert  medical  evidence.*^  And  auch  evidence  establiabuig 
the  fact  tliat.  accusations  of  rape  might  have  been  the  result  of  halUi- 
cination  is  sufficient  to  raise  a  reasonable  doubt  of  the  pbjsiciun's  ^3 
guilt^*  The  opinion  of  a  physician  is  likewise  competeut  as  to  ^ 
whether  or  not  the  condition  of  a  complainant  might  have  been  pro- 
duced by  disease^  or  by  other  causes  than  rapej*'*  and  the  physician 
may  properly  testify  as  to  how  long  the  evidences  of  the  crime  can 
be  detected  from  the  clothing.** 


length  af  time  sinre  the  injury,  upon 
the  theury  that  th*"  prot^cution  wm  the 
feaalt  of  a  conspiracy,  aii<i  that  the  in- 
jury was  a  part  of  the  plan  and  of  a 
more  recent  date,  the  prosecution  (OAy 
properly  offer  metlical  testimony  as  to 
tor  condition,  and  aj  to  the  probable 
ki^^  ol  time  between  the  injuiy  and 


the  exminination,  m  rebuttal.     B$^t€  t, 
WaUon,  SI  Iowa,  390,  4C  N.  W.  86^ 
"State  IT,  Ferry,  41  W.  Va.  Ml,  £4  S. 

E,  634. 

^People  y.  Baidwim^  117  GaL  4H  ** 
Pae.  tSS. 
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L    EXPEBT   TESTIMOWY, 

544  Limitations  of  the  subject* — The  attempt  will  not  here  te  made 
to  treat  the  general  subject  o£  expert  testimony.  That  is  an  independ* 
ent  and  well-defined  subject  connected  with  medical  jurisprudence 
onlj  by  the  fact  that  medical  men  constitute  a  large  class  of  wit- 
nesses by  whom  expert  testimony  is  given.  Even  those  principlea 
which  are  common  both  to  medical  expert  testimony  and  to  other 
expert  testimony  in  general  have  been  treated  as  belonging  to  the 
general  subject;  those  here  considered  being  only  such  as  are  spe- 
cially applicable  to  medical  testimony,  or  specially  affected  by  theiF 
application  to  such  testimony. 

545,  aualifications  of  expert*— That  a  person  is  a  practising  physi- 
cian is  generally  sufficientj  in  the  absence  of  conflicting  proof,  to 
qualify  him  to  give  evidence  aa  a  medical  expert*  Physiciana  and 
surgeons  are  presumed  to  be  acquainted  with  all  matters  pertaining 
to  their  profession^  and  to  be  competent  to  testify  concerning  them  ;* 
and  their  opinions  are  admissible  in  evidence  upon  questions  that  aro 
particularly  and  legitimately  embraced  in  their  profession  and  prac- 
tice.* It  is  not  necessary  that  the  medical  witness  should  be  a  spe- 
cialist, or  should  have  made  a  speciality  of  the  particular  disease  in- 
volved in  an  inquiry,  to  render  his  testimony  admissible  as  that  of 
an  expert;*  and  a  person  having  the  requisite  qualifications  is  not 


^lAvingaton  v.  Com^  14  Gratt.  592; 
Waahingt<>n  v.  Cole,  ft  Ala,  212;  DcPhue 
T.  f^tate,  44  Ala.  32  j  LouUviUe,  N.  A.  d 
€.  R.  Co.  V.  Wright,  116  Tnd,  378,  7  Am, 
St.  Hep.  432,  le  K  E.  145;  Olmsted  v. 
I? ere,  100  Pa,  127 ;  Co^ne  v.  Manhattan 
R.  Co.  42  N,  Y.  8.  R.  617.  16  N,  Y. 
Supp.  686, 

^Robinson  V,  Marino,  3  Wnsli,  434,  28 
Am.  St  Rep,  50,  28  Pac.  762;  Hatha- 
tOT</  V.  National  h.  JfW.  Co.  48  Vt,  335; 
LouUviUb,  N.  a.  d  €.  R.  Co.  v.  Wright, 
115  Ind,  378,  7  Am.  St.  Rep.  432,  Ifl  N. 
E.  145. 

'Hathatoay  v.  National  Ju  ln&.  Co,  48 
Vt.  336.  And  Bee  Bupreme  Tent,  K.  of 
Jf.  V.  Stensland,  20fJ  111.  124,  68  N.  E. 
1098. 

Dut  the  mere  fnct  that  a  person  waa 
m  rtf^lnrly  licensed  and  practising 
phy«ician  ia  not  atone  aafficient  to  qual- 


ify bim  to  give  an  opinton  &•  U>  the 
cause  of  symptoms  of  a  patient,  wh^rc, 
tinder  the  law,  a  c?ertain  clafis  of  phjii- 
cians  might  have  been  licenced  and  per- 
mitted to  practise  without  any  rtgmrd 
whatever  to  their  knowledge  or  learn^ 
log.  State  V.  Bimonitt  39  Or.  Ul,  65 
Pflc,  595, 

And  the  fact  that  a  witneaa  is  a 
physician  does  not  entitle  him  to  five 
an  opinion  as  to  the  possibilitiea  of  it- 
luminating  gns  caiiaing  de&tb,  and  iti 
effects  on  health.  Emerson  v,  LonrtU 
Gaslight  Co.  6  Allen,  146.  83  Am,  Dee. 
621, 

*Hathauja^  v,  Nationai  L.  Iti*,  Co.  41 
Vt.  335;  0*Neil  r.  Dry  Dock,  g.  B,  S 
B.  R.  Co.  27  Jonea  ft  S.  123,  U  N,  T. 
Snpp,  84;  Hardiman  7.  Browm,  161 
M&m.  585.  39  N,  £,192;  8i«h^n  v.  Fm- 
ple,  143  IlL  571,  32  N.  E,  431;  Yoiwiff 
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debarred  irom  giving  an  opinion,  in  the  absence  of  a  statutoiy  pro- 
Ubition,  bj  the  fact  that  be  is  not  a  practitioner,  licensed  or  other- 
wise;* and  hig  reputation  has  notliing  to  do  with  hia  competency.* 
Nor  will  the  opinion  of  a  physician,  offered  in  evidence,  be  rejected 
because  his  only  information  concerning  the  subject  was  derived 
from  bookB,  and  not  from  observation  or  experience;'  or  because  the 
information  upon  which  it  is  based  was  obtained  by  means  not  in 
common  use  with  the  profession,*  And  in  determining  the  qualifi- 
cations of  a  physician  as  an  espert,  the  extent  of  his  reading  in  his 
profession  may  be  considered^  aa  well  as  his  experience.*  A  phy- 
sician's own  opinion  as  to  his  qualifications  as  an  expert  is  not  con- 
trolling upon  the  conrt;^**  though  effect  will  be  given  to  it  in  connec- 
ticm  with  other  evidence  on  the  queation.^^    A  statute  providing  that 

▼,  Makepeace,  103  Mm»»  50-^  Becking^  mode  of  death  of  a  deceased  person,  m  it 

V.  phihbert  d  J.  Mfg.  Co.  129  Mo*  500*  proA^cwtion  for  hii  murder,  were  in  tlie 

31  H.  W.  957  J  Casiner  v.  Sliker,  33  N,  employ   of   insurance   companies    wliich 

J,  U  95;  Keltjf  V.  United  Btatea,  27  Fed.  had  polleieft  of  inBumnce  on  the  life  of 

613.     And  see  Horton^  7,  Qreef^t  ^  N.  C.  the  decetiaed«  may  go  to  their  crodlbil' 

M.  it  J,  hut  does  not  render  their  opinlans 

*Nfw  Ort^anM^  J.  d  G,  }i.  B.  Oq.  w.  incompeUnt     8Utte  v,  BaptixUt  26  La, 

AUbriifon,  38   Miss.   242,   75   Am.   Dec.  Ann.   134. 

9B;   Tullis  V.  Kidd,   12  Ala,  648;  8ton9  ^Whiieh&UM  ▼,   Triiimim-9   Im.    Uq.   T 

w.  Mmte,  83  Iowa,  186,  4fl  N.  W.  76;  Ins,  L.  J.  23;  People  v.  Pktlan,  123  Cal. 

Jt^hwtB  V.  jQknmfk,  6S  N.  Y,  613;  Feo-  551,  66  Pac.  424;  JoeJUon  v.  Boont,  93 

ph  V.  Hice,  169  N.  Y,  400.  54  N,  E,  48;  Ga.  662,  20  S.  E.  48;  Bimheri  v    Frople, 

8HU  V,  8peaJt*,  94  N*  C.  865;  State  r,  143  III.  671,  32  N.  E.  431 ;  Bardiman  t. 

M^rrimQn,  34   S.  C    IT*   12   S.   E.  619;  Brown,    162   Masa.   585,  39  N,    E.    192; 

gehnslian   ¥.  Btate,  41  Tex,  Crim.   Rep.  Btate  v.  W€ii>d,  53  N,  H.  4S4;  BUte  V, 

248,  53  S,  W.  976;  Haaon  w.  Fuller.  45  TerreH,  12  Rich.  L.  321. 

Vt»  29.     And  see  WoMhington  v.  VqU^  6  •  A    phyalcian  and  surgeon,  not  only 

Ala.  212,  fH  mi  liar   with    fractures,   but   with   the 

But    one    who    is    not  licenced  as  a  X-ray  process  of  determining  whether  % 

physician  is  prima  facie  incompetent  to  fracture  had    ever    existed,    ia  as  well 

exprr^s  a  medical  opinion;  and  his  tcs-  qualiflcd  to  express  an  opinion  as  to  the 

timony   should   be    re  Laired    with   great  existence  of  a  fracture  from  an  examina- 

cantiont   and   only   after   the   court    has  tion  made  in  this  way  as  are  ordinary 

become    fully    satisfied    that,   upon  the  experts  who  made  their  examination  by 

subject  «a  to  which   his  opinion   is  re-  means  more  commonly  used  in  the  pro- 

?uired,  be  is  fully  competent  to  speak,  fession.     Miller    v.    Dumon,    24    Waah. 

*eopU!  t.  Rioe,  169  N.  Y.  400,  54  N,  E,  648,  64  Pac.  804. 

48.  ^Hardiman  T.  Broam^  162  Maat.  585, 

And    the   fact   that  a   witneaa   was  a  39  N,  E,  192. 

member  of  a  board  of  health,  and  that  ^FredHcksGn  v,  8tat€,  44  Tex,  Crim. 

lie    was    a    dirigno^itician  of  eontngious  Rep.  288^  TO  S.  W.  754/ 

disimses  connected    with   the  contagious  "Ibid.;  Wehncr  v.  Lagerfcti,  27  Teju 

burfflu  of  the  board,  does  not  show  bjm  Civ.  App.  520.  66  S.  W.  221.     And  a«t 

lo  be  a  medical  expert  qualified  to  give  Stttfe  v.  Sht^tists,  89  K.  C.  643< 

an  opinion  in  an  action  for  personal  in*  And  a  practi-iing  physician  who  had 

juries:  and  the  exclusion  of  evidence  to  l>een  calle*|   to  see  a   few  cajics  of  ^mn- 

Ibat  effect  is  not  error.    Brouyn  v.  Third  shot  wounds,  but  testified  that  he  could 

A  I  c.  i?,  Co.  19  Miao.  504,  43  N*  Y,  Supp.  not,  by  lo^jking  at  the  wound  suffered  by 

1094.  the  decfaHcd,  tell  whether  it  wo*  made 

•ZMPAwe  v.  Btatm,  44  Ala.  32,  by  a  ride  hull  or  a  pistol  ball  i«  pompC' 

And  the  fact   that  physicians  giving  tent,  in  a  trial   for  the  murder  of  **ueh 

thetr   opinions    in    evidence   as    to    the  person,  to  describe  the  eliaracter  of  the 
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no  person  practiisiiig  physic  and  surgery  shall  testify  in  a  profesaional 
capacity  unless  lie  ^hall  have  received  a  diploma  from  some  incsorpo- 
rated  medical  society  or  eolIegOj  or  shall  be  a  member  of  aome  county 
medical  society  legally  organized^  applies  to  the  opinions  of  medical 
men  called  for  on  questions  of  science  and  skill  as  experts,  and  not 
to  the  testimony  of  medical  men  as  to  facts  upon  which  any  unpro- 
fessional witness  might  speakJ^  The  question  whether  a  physician 
is  competent  to  testify  as  an  expert  is  one  for  the  decision  of  the 
court,  and  not  for  the  jnry*^*  And  an  objection  to  teatimony  of  med- 
ical witnesseSj  that  it  is  incompetentj  does  not  raise  the  question 
whether  or  not  they  had  the  proper  qualifications  of  medical  experts 
required  by  law.** 

646.  Basis  of  the  opinion. — As  in  other  cases  of  opinion  evidence, 
the  opinion  of  a  medical  expert  must  be  founded  on  a  proper  basis 
of  fact,  and  is  not  admissible  unless  it  is  so  founded.**  It  may  be 
based,  however,  on  his  acquaintance  with  the  person  whose  condition 
is  under  investigation;**  and  a  physician  who  frequently  met  a  per- 
son, and  was  well  acquainted  with  him,  and  frequently  attended  him, 
has  sufficient  knowledge  to  form  an  intelligent  opinion  as  to  whether 
a  given  condition  resulted  from  illness  or  injury,*^  And  a  medical 
opinion  may  also  he  based  upon  a  medical  examination;**  and  though 
the  physician  was  called,  and  the  examination  made,  a  long  time  be- 
fore or  afterwards,  he  may  testify  as  to  the  condition  of  the  person 


wound,  but  not  to  give  hfi  opinion  ttmt 
the  wound  was  caused  by  a  rifle  ball, 
Frinre  v.  Slate,   H>0  Ala.   144,  46  Am. 

St.  Rep.  28,  14  So.  409. 

^Itlonfgomerjf  v.  jScoll,  34  Wis.  338, 

But  the  qualiHeation  of  a  physieian 
under  such  a  statute  may  properly  bo 
proved  by  oral  testimony  of  the  phyal- 
einn  himself,  without  producing  hit  di- 
ploma, or  proved  by  record  evidence  of 
the  incorporation  of  the  institution  or 
eoeiety  which  granted  it,  or  that  he  !» 
a  member  of  one  of  the  societies  defiig- 
nated  in  the  statute.  McDonald  y.  Asti- 
land,  78  Wis.  251,  47  N.  W.  434, 

^EmerBon  v.  Lowell  Gaslight  Co.  0 
Allen,  146;  Tutlis  v.  Kidd,  12  Ala,  648; 
Bridd  V.  gait  Lake  City  R.  Vo.  23  Utah, 
515.  65  Pflc.  486. 

And  the  decision  of  the  trial  court  as 
to  the  competency  of  a  medical  expert 
to  tej^tify,  though  not  conclusive,  win 
not  he  disturbed  unless  clearly  ahown  to 
be  erroneous  as  a  matter  of  law.  Ger- 
mania  L.  /n#.  Co.  t,  Lewin^  24  Colo.  43, 
m  Am.  St.  Rep.  215,  51  Fac  48B. 


Or  unices  a  palpable  abufie  of  diiere- 
tion  appears.  Budd  f.  Salt  Lake  Cilf 
R.  Co.  23  Utah,  515,  flS  Pac.  4S8. 

If  there  i»  any  evidence  to  aujitain  the 
eoDolueion  of  the  court  that  a  witneaa 
was  a  medical  expert,  it  is  ftnal.  and  not 
subject  to  review*  State  v,  Wilceyx,  132 
N.  C.  1 120,  44  S.  E.  625. 

"Peopte  V,  FitrreU  (Mieh.)  100  N. 
W.  264. 

^Sunt  V.  State,  9  Tex.  App.  166, 

^Omaha  d  R.  Valley  R.  Vo,  y.  Brady, 
39  Neb.  27,  67  N.  W.  767. 

^'iMuisville,  N.  A.  4  €.  R,  Oo,  w, 
Shirea,  1  OS  lit.  617.  And  see  Reinin^- 
haag  V,  Merchants'  Ltife  Asso.  U6  Iowa, 
364,  89  N,  W.   1H3, 

^Omaha  4  R.  Valley  H,  Co,  v.  Bmdy, 
39  Neb.  27.  67  N.  W.  767;  Bt&i0  v. 
Foote,  68  8.  a  218,  36  S.  E.  551  j  Gal- 
ve9tofi,  E.  d  8.  A.  fi.  Co.  v.  Baumyartm^ 
31  Tei.  Civ.  App.  253,  72  S,  W.  78.  And 
flee  Manufacturers*  Acd.  Indemnity  Co. 
V.  Dortfan,  22  L.  R,  A.  620,  7  C  C,  A- 
681,  16  U.  S.  App.  200,  58  Fed.  045. 

And  a  proper  foundation  is  laid  for 
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at  the  time  when  he  was  eaUed,*'  Kor  is  the  opinion  of  a  medical 
expert  rendered  incompetent  bj  the  fact  that  it  was  based  in  part 
upon  the  statements  of  the  patient,  or  injured  peraon;^**  though  it 
cannot  be  baaed  wholly  on  the  patieut^a  statements  privately  made  to 
the  expert**  And  the  opinions  of  medical  men  are  admitted  in  evi- 
dence aa  to  the  various  subjects  of  professional  skill,  though  the 
wituessea  founded  them^  not  upon  their  own  personal  obaervation^  but 
on  evidence  given  bj  other  witnesses;^*  and  such  opinions  may  be 
fouuded  also  upon  a  hypothetical  case.^^  And  where  the  medical  ex- 
pert has  not  made  a  personal  examination  of  a  patient,  the  proper 
practice  ia  to  put  the  question  to  the  witness^  citing  the  supposed  facts 


the  intrCKluetion  of  the  opmion  of  a 
niedicjil  witncsa  biii«cl  on  the  nature  and 
character  of  fracturea  of  a  skuU,  as  to 
whether  such  fractures  could  have  been, 
or  were  likely  to  have  been,  produced  or 
inaicted  ticcidentatly  by  falltng-  into  a 
Mink  or  bin,  wl^ere  it  appears  that  the 
phjiician  giving  the  opinion  had  seen 
the  skuUt  and  examined  the  fractures, 
and  seen  and  examined  a  model  of  the 
aink.     f>fii>i*  v.  State,  38  Md.  15. 

WiA.  371*  27  L.  R.  A.  365,  46  Am.  SL 
Eep.  849,  61  N.  W.  1 101  j  Feoria^  D,  d 
E*  R.  Co,  ¥,  Berrp,  17  III.  App,  47; 
W«9t  Ohicnpo  Street  R.  Co.  v.  Dough- 
«r||/,  110  111  App.  204,  ASirmed  in  209 
in.  241,  70  N.  E.  586;  LouinviUif,  N.  A, 
4  a  B.  Co.  Y.  Wright,  116  Ind,  378, 
7  Am.  SL  Rep,  432,  16  K.  E.  145;  8a- 
tine  d  E.  T.  R.  Co,  v.  Ewing,  7  Tex, 
Civ.  App.  S,  26  8,  W,  638. 

Ute  eflTect  of  the  lapae  of  time  ifi  for 
the  jury  to  consider.  Peoria,  D.  <£  E.  R. 
Co.  V.  hiirry,  17  111.  App.  47, 

And  the  knowledge  which  ft.  physician 
obtained  in  regard  to  ttie  condition  of 
an  injured  person,  within  a  period  of 
from  two  years  to  six  months  prior  to 
the  happening  of  the  accident  causing 
the  injury,  is  not  m  remote  as  to  be  in- 
admifffiible  for  itie  purpose  of  forming  a 
bailie  for  comparison  between  her  con- 
dition then  and  that  which  nhe  exhib- 
ited at  the  time  of  an  exiimi nation  lie- 
fore  triaL  Loudoun  \\  Eighth  Atre.  R. 
Co.  16  App,  Div.  152,  44  N.  Y.  Snpp. 
742. 

^Lommfitle,  N.  A,  4  O.  R.  Co.  w.  8ny^ 
d^,  1 17  Ind,  435,  3  L.  R.  A.  434.  10  Am, 
SL  Rep.  60,  20  H.  E.  284;  Louisville, 
N.  A.  4  t\  B.  Co.  V.  Fatt^ev.  104  Tnd. 
4IKi.  3  N.  E.  38!l.  4  N.  E.  OOH ;  Barber  v. 
ymriman,  11  Allen,  322;  Block  v.  Mil 
wa%^kee  Street  R,  Co.  89  VVii.  371,  27  L, 


R.  A.  365,  46  Am,  St,  Rep,  849,  61  N. 
W.  1101*  Curran  v.  A,  H.  Hiange  Co. 
08  Wis.  5^8,  74  N.  W.  377;  Quuife  T. 
Chicago  d  W,  W.  JT.  Co,  48  Wis,  613,  33 
Am,  Rep,  821,  4  N.  W.  658. 

*^Ronoit>ay  v.  Kamai  City  (Mo,)  82 
8.  W.  80, 

A  physician  cannot  give  to  the  jury, 
in  an  action  for  a  personal  injury*  as 
eifidence,  the  pliiintifi''B  history  of  the 
caj*e  aa  detailed  to  him  outside  of  the 
court  room,  or  hi  a  opinion  baaed  on  stuch 
bifltory.  Atchison,  T.  d  S,  F*  R.  Co.  v, 
/Vo^iCT-,  27  Kan.  463. 

^Newton  V.  Htate,  21  Fla.  53;  Slate 
T.  Baptiste,  26  La.  Ann.  134;  Balti- 
more City  Pass,  U.  Co,  t.  Tanner ,  90 
Md.  315.  45  AtL  188;  8taie  t.  Clark,  15 
S,  C.  403;  81,  Lof*i<  8.  W.  R.  Co,  v. 
ftatl  (Tex,  Civ.  App.  J  81  S,  W,  671; 
Morrison  v.  Siate^  40  Tex.  Crim,  Rep, 
473,  51  8.  W.  358, 

Contra,  in  North  Carolina,  Summer- 
tin  V,  Carolina  d  N.  W.  R,  Co.  133  N. 
C.  550,  45  S.  E.  898. 

And  a  deposLtion  of  the  plaintiff  in 
an  action  for  a  pergonal  injury,  in 
which  he  givts  a  fuU  and  particular  ac- 
count of  the  alleged  accident,  and  of 
the  reanlting  injury  and  disability,  aa 
well  as  of  precedent  illneeses  and  inju< 
ric»  for  a  series  of  years,  which  is  it- 
i*elf  admissible  in  evidence,  forms  a  suf- 
Heiisnt  bafii]^  for  the  opinion  of  medicaL 
experts  as  to  the  efToet  of  injuries,  and 
the  CAU.*e  of  the  injured  [H'r son's  condi- 
tion.     Cilman  V,  Strafford,  50  Vt,  723. 

'*Omoha  d  H.  Valley  R.  Co.  v.  Brady, 
m  Neb.  27,  67  N,  W.  707;  Perkins  f. 
Concord  R,  Co.  44  N,  H.  223;  Page  V. 
Nmo  York,  hi  Him,  123,  10  N.  Y.  Supp. 
826;  Morrison  v.  State,  40  Te^.  Crim. 
Rep.  47.3.  51  S.  W.  358.  And  «ee  \\m 
dell  T,  Troy,  39  Barb,  320, 
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hypothetieallj  upon  which  the  opinion  iB  wanted**  A  medical  ei- 1 
pert,  however,  cannot  give  an  opinion  based  on  nonexistent  facts,  or 
facts  ODnceming  which  he  had  no  knowledge  ;^^  and  he  cannot  testify  I 
to  an  opinion  formed  npon  information  derived  from  pri%^ttte  oon- 
veraation  with  another;**  or  upon  facts  pro%^ed  by  other  witne&sei, 
where  the  evidence  as  to  such  facts  is  conflicting,  since  that  wouU 
involve  a  decision  of  an  issue  for  the  jury.*' 

647»  Certainty* — To  entitle  medical  expert  testimony  as  to  appr^j 
bended  consequences  of  a  condition  or  injury  to  consideration,  the  I 
consequences  must  be  such  as  in  the  ordinary  course  of  nature  arc] 
reasonably  certain  to  ensue;  consequences  which  are  contingent  lu^j 
speculative,  or  merely  possiblej  are  incompetent.^*     And  the  poasilale 
effects  attending  the  progress  of  a  disease,  and  its  probable  duratioo, 
and  the  results  which  may  ensue  to  the  person  afflicted,  cannot  be 
givem^*     Kor  are  medical  witnesses  competent  to  testify  as  to  what 
results  are  likely  to  follow  from  an  injury.^'*    And  a  physician  can- 
not speculate  upon  the  difference  in  effect  of  an  injury  to  a  frail  per- 
son, and  an  injury  to  a  healthy  one  f^  and  he  is  not  competent  to  tes- 
tify on  an  issue  as  to  a  fractured  limb,  as  to  the  consequences  of  a 


Shires,  lOi  lU.  617;  Fag€  v.  State,  61 
Ala.  id, 

^Fatiersofir  t.  South  d  North  Ala.  B. 
Co.  Sg  Ala.  318,  T  So.  439. 

^Loui^^He,  ]^,  A.  d  G.  R.  Co.  v. 
SAIret,  108  111,  617. 

But  a  question  calling  for  the  opinjofi 
of  A  physician  was  not  objectionAble  be- 
cause  it  did  not,  in  terms,  call  for  an 
opinion  based  upon  exann nations  made 
by  him.  wlipre  the  court  had  informed 
the  witness  that  he  could  state  what  he 
saw  and  heardt  and  upon  that  he  could 
give  his  profess i final  opinion.  Johnson 
V.  Central  Vermont  R.  Co.  56  Vt.  707. 

And  il  was  competent  for  a  physicjan 
who  made  an  amputation  and  direeted 
an  aaai^tunt  to  disaect  the  leg  after  it 
was  removed,  to  testify  with  reference 
to  the  resulU  which  he  saw,  though  he 
had  not  hpen  present  during  the  time 
the  dissection  was  actually  in  progress, 
gi^inaeker  v,  BilU  Brog.  Co.  91  App. 
Div.  521,  S7  N,  y,  Supp.  33, 

"^Page  r.  State,  61  Ala.  16  j  0ulf,  C, 
d  S.  F.  R.  Vo.  V.  Bell,  24  Tex.  Civ.  App, 
579,  68  S.  W.  614. 

*8trohm  v.  New  YOTk,  L.  ^,  rf  W.  E* 
Co.  m  N.  Y.  305;  BriqfjJ9  v,  New  York 
a.  d  IT.  R.  R.  Co.  177  N,  Y.  5».  69  N.  K 
223;  People  v.  Uofjerg,  13  Abb,  Pr.  N.  S. 
370;  Feopte^s  GfSsHgkt    4    Coke    Co,  v. 


Porter,    102    111.    App.    461.     And  m 
Knights  of  Ftfthias  t.  Alien,  104  Tenn.  { 
623.  58  S,  W,  241, 

And  medjcal  expert  testimony  to  the 
effect  that   connumption    in   the   family  | 
of  the  father  or  mother  of  an  if^jured  I 
person  would  have  a  beariftg  <m  tlie  ea 
that,  in  the  courae  of  ^ean,  probably 
would  affect  it,  is  conjectural  and  tnad- 
missible,  without  first  laying  a  founda- 
tion by  showing  that  the  injured  person 
himself  was  consumptive*  or  reasonably 
certain   of   being   consumptive*     Voilint  I 
V.  Janesviite,  9y  Wis.  464,  75  H.  W,  SS*  ! 

^Htcenmm  v.  Brooklyn  H eights  R.  Qt.  \ 
15  Mise.  69.  36  K,  Y.  Supp,  44^;  Merili  1 
V.  InieruTban    Street    SL    Oo.  M  K-  T. 
Supp,  163. 

'^Atkins  V.  Manhaiian  Jt.  Co,  S7  Htm. 
102,  10  N.  Y,  Supp.  432;  Toser  v.  Nno 
York,  0.  d  H.  M.  R.  Co.  lai  H,  T-  61T, 
11  N.  E.  369,  Reversing  m  Htm,  I  DO; 
Johnson  V,  Manhattan.  R.  Co,  S2  Biul» 
111,  4  N.  Y.  Supp,  848;  Sttohm  v,  Nm 
York,  h.  E,  d  W.  R.  Co,  96  N.  Y.  Stmt 
Ruba  V,  Bchenet^ietd^  R.  Co.  85  App. 
Div.  1»9.  83  N,  Y.  Supp.  157;  Cothtit 
V,  Jtinesmtle,  99  Wi?i.  464,  75  N,  \\\  8H; 
Biggins  v,  t7«ile4  Traetion  Co.  89  K.  Y, 
Supp.   76. 

*^/firffro  R.  d  Nov.  Co.  r.  Hftfrtc^,  \ 
Wash,  446,  22  Ahl  St.  R«p,  im,  25  Pt& 
333. 
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hypothetical  second  fracture.**  Expert  testimony  as  to  future  conm- 
quecces  which  are  reasonably  expected  to  follow  an  injury,  however^ 
may  be  given  for  the  purpose  of  enhancing  the  damages  to  be 
awarded,**  And  a  physician  may  testify  as  to  what  results  will  fol- 
low with  reasonable  certainty,  from  conditions  observed  by  him.^* 
No?  does  the  uncertainty  of  a  medical  opinion  as  to  probable  future 
results,  founded  upon  present  conditions,  prevent  it  from  being  com- 
petent;" and  a  physician  may  testify  as  to  the  probable  length  of 
time  that  a  diseased  or  injured  person  will  live,  though  stating  that 
he  can  only  give  the  probability  from  the  history  of  other  aimilar 
casea.^*  Nor  is  the  opinion  of  a  physician  that  one  had  been  re- 
stored to  a  former  condition  speculative;*^  and  the  fact  that  a  per- 
son's condition  was  deemed  incurable  does  not  render  the  physician'a 
opinion  that  it  was  caused  by  an  injury,  incompetent  as  specula- 
tive,^* 

548,  Snbject-matttr  of  medical  expert  evidence;  general  roles, — Un- 
less the  opinions  of  physicians  and  surgeons  can  be  regarded  as  in- 
volving some  matter  of  medical  science  or  technical  skill,  they  are 
not  admissible  as  expert  evidence  ;^®  and  a  physician  or  surgeon  tes- 

^ Lin  coin  t.  Baratoga  d  8.  R.  Co.  23   thftt  A  p^rBOn  exhibited  syinptoms  wtiieh 

were  equAlly  charncterbtic  of  two  dif- 
ferent interna]  eon<!ition<i,  either  of 
which  cdnditioTiH  mrght  have  been  occa- 
Div.  287,  44  N,  Y.  Supp.  sioned  by  the  acetdent  for  which  auit 
waa  brought,  was  not  inadmii^ible  aim* 
ply  bectiuae  th«  witnemi  waa  unabt«  to 
say  with  certainty  which  of  the  inter- 
nal conditionii  Rctually  existed.     Quinm 


Wend.  425. 

'^Sirohm  v.  y^w  York,  L.  E*  d  W.  R. 
€q.  m  N,  Y.  305;  Btate  v.  Third  Am.  R. 
Co,  16  App 
615. 

»#*orrftf  r.  meh&U,  36  N.  Y,  S,  E.  72ft, 
12  N.  Y.  8upp.  922.  And  «ee  QoodHch 
▼.  FeopU,  3  Park.  Crim.  Rep.  622. 

And  a  physicinn  is  eompet^nt  to  give   t.  O^Ke^ffe^  9  App.  Div,  68,  41   N.  Y. 
an  opinion  as  to  th«  reaaonable  proba-    3^p<   ^'^^ 


bility  of  an  injured  person's  ultinmte 
recovery t  *i«  di»tingrui»hed  from  reason- 
Able  eertAihty  of  recovery.  Block  v. 
Milwaukee  Street  it.  Oo.  89  Wis.  371,  27 
L.  It  A.  :mb,  46  Am.  St.  Rep.  840,  61 
N.  W,  1101. 

But  the  opinion  of  a  medleal  witness 
aft  to  the  probabte  future  result  of  an 
injury    is    incompetent*    where    he    de- 


'^Alherti  V.  Vcyi>  York,  L.  E.  d  W.  H. 
Co.  IIB  N.  Y.  77.  6  L.  R,  A,  766,  23  K. 
E.  35. 

"Ctetfif  V.  Metropoliftm  Sirefsi  B.  Go, 
1  App.  Div,  207.  39  N.  Y.  Bupp.  130. 

^Jones  V.  fjiiix^  4  B,  Riv^  0o.  40 
Hun,  349. 

»/>««<rr<f  V.  Staff,  56  Mlai.  366;  Cook 
V,  State,  24  N.  J,  L.  843;  Allen  y.  8l 


dine«   to    my   that    such    a    result   witl    Lowm  TranHt  Co.  {MOp|  81  S.  W.  1142; 


ensue  with  reaaonable  certainty.  De- 
8ou€^  r.  Manhttitan  R.  Co.  39*  N.  Y. 
S.  R,  m  15  N.  Y.  Supp,  108. 


People  V.  Wright,  136  N,  Y,  625,  32  N. 
E.   029. 

But  a   question    aaked    a    physician. 


^Miieheil  v.  Tacoma  R.  d  Motor  Oo.    whether   in    hfs   experience   as   a  physi 
13  Wash.  560,  43  Pae.  528;  Matte^on  v.   eian,  or  in  hia  rc'ading,  he  ever  met  with 


ym&  York  C.  R.  Co.  62  Barb.  364 ;  .If a- 
Offr  v.  Thdrd  Ave.  R.  Co,  15  Jones  k  S. 


a  case  where  similar  conditioni  to  those 
in  the  case  in  hand  existed,  ii  not  aub- 


461 ;  Wallaoe  y*  Vaeuutn  Oil  Co.  128  N.  ject  to  objection  as  not  ealUn;^  for  medi- 

Y.   579,   27   N.   E.   956;   CHtes  v.   New  cal  testimony.     Btat^  v.  WMU,  76  Mo. 

Rir^hmond,  98  Wl«.  55,  73  N.  W.  322.  96. 
And   expert  evidence  of  a  physician 
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tif jing  as  such  cannot  give  bis  opinion  as  sucli  on  a  question  which 
the  jury  is  capable  of  answering  without  the  aid  of  professional 
akill  and  ©xperiencej**  such  as  tliat  of  proper  compensation  for  a 
personal  injury,*'  or  that  of  the  t^mpetency  of  another  ejq>ert  to  ex- 
press a  correct  opinion  ;^^  and  a  question  as  to  what  another  physician 
would  or  could  do  under  stated  circumstances  which  are  only  imag- 
inary is  incompetent  as  apeculative/^ 

The  opinion  of  a  witness  possessing  medical  skill,  however,  is 
admissible  whenever  the  subject-matter  of  the  inquiry  is  such  that  in* 
experienced  persons  are  likely  to  prove  incapable  of  forming  a  cor- 
rect judgment  upon  it  without  such  assistance,  or  when  it  ao  far  par- 
takes of  the  nature  of  a  science  as  to  require  previous  study  or  habit** 
The  questiou  as  to  what  is  a  matter  of  science  concerning  which  an 
expert  may  testify,  and  what  a  matter  of  common  experience^  is  al- 
ways one  for  the  court,** 

549.  Apparent  condition* — Whether  a  person  is  sick  or  diseased,** 
or  apparently  in  sound  health,*^  or  apparently  better  or  worse,**  is  not 
a  question  of  medical  skill,  but  one  which  may  be  determined  and 
characterized  by  a  person  of  ordinary  experience  and  observation; 
and  so  is  the  question  whether  a  limb  is  broken.**     The  manifesta- 


''Brmon  v.  State,  55  Ark,  seS.  18  S, 
W.  1051;  Kennedy  v.  People,  39  N.  Y, 
E45. 

"Muldraugrs  Hill  €.  d  a  Tump.  Co, 
V.  Maupin,  79  Ky,  101, 

"^TuUis  y.  Eidd.  12  Al«,  648;  Bir- 
mingham R.  d£  FJectric  Co.  v.  Ellardf 
135  Alft,  433,  33  So.  276. 

^Jennings  v,  Supreme  Couneil,  h.  A. 
Ben,  ilwro,  81  App.  Div.  76,  81  N-  Y. 
Supp.  90;  Btaie  v.  Pike,  66  Me.  lU; 
Root  V,  Boston  Elev.  R.  Co.  1S3  Maas. 
418,  67  N.  E.  365, 

And  the  question  whether  a  physidau 
in  refusing  to  consult  with  another 
physicifln  had  honorably  and  faithfully 
disehar^d  his  duty  to  the  medical  pro- 
fession 13  one  for  tlie  jury,  in  an  action 
]nvo!viiiir  it,  and  not  for  an  expert. 
Ramadgc  v.  Ryan,  9  Bing.  333,  2  Moore 
t  S.  4^1,  2  I^  J.  a  p.  N,  8.  7. 

And  an  interrogatory  addressed  to  a 
medical  witnese,  aa  to  wbe tiler  it  is 
good  medical  practice  to  eay  you  open 
a  thumb  to  ciat  off  a  neire  because  it  ia 
already  partly  cut  off,  is  improper;  the 
question  involving  no  medical  act  or 
practice  whatever,  but  only  a  reason  as- 
signed for  nn  «ct.  Twomblif  r.  Leach, 
11  Cush.  307. 

"CFfHJft  T.  Siaie,  24  N,  J.  L,  843;  C^le 


▼,  Fail  Brock  Coal  Co.  87  Hun,  584»  34 
N.  Y.  Supp,  572. 

**DiUard  v,  Biat€,  58  Miss.  368, 

"Dominiok  v.  Randolph,  124  Ak.  55T. 
27  So,  48  L 

And  whether  or  not  a  person  mad« 
the  same  complaint  the  day  previous 
that  she  had  made  years  before  is  * 
matter  nf  fact  to  which  anyone  ean  tes- 
tify without  reference  to  his  being  an 
expert,  and  not  a  conclusion  of  the  wit- 
ness. Birmingham  R.  S  Eteetrie  Co.  t. 
miard,  135  Ala.  433,  33  So,  276, 

And  testimony  that  an  Injured  p^ 
son  was  confined  to  his  bed,  and  unabk 
to  walk  without  aid.  in  a  matter  of  fact 
relating  to  the  physical  condition  of 
such  perflOTi,  and  not  a  matter  of  opin- 
ion to  be  testified  to  by  an  expert,  or 
with  reference  to  which  the  facts  upon 
which  it  is  based  must  be  dlaclot^d. 
Missouri,  K.  d  T.  R.  Co.  t,  WHghi^  IJI 
Tex.  Civ.  App.  47,  47  8.  W.  5«, 

""Baldi  V.  Mefropoiiian  fn*.  Ca.  I« 
Pa.  Super,  Ct.  599. 

■/Tmjj  V,  Second  Ave.  B.  Co.  75  Entu 
17,  26  N.  Y,  Supp,  t73, 

^Monigomery  v.  Bcoli,  34  Wia.  S3S. 

But  while  the  question  as  to  the  «f 
ft«t  of  a  fracture  and  amputation  a!  • 
limb  upon  the  injured  person '»  capacity 
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tiona  of  pain  and  suffering  are  a  matter  of  common  knowledge,^'*  And 
t'tetimoiiy  of  a  medical  expert  that  an  injured  person  was  a  physical 
and  mental  wrcekj  and  could  obtain  absolutely  no  enjoyment  of  life, 
13  incompetent  as  a  mere  general  conclusion,**  Nor  are  physicians 
experts  upon  the  question  of  the  soundness  of  a  slave.^^  But  physi- 
cians are  experts  as  to  diseases,  whether  in  slaves  or  in  others.*^  And 
the  question  as  to  what  certain  symptoms  indicate  is  a  matter  of  med- 
ical skill,  and  a  particular  subject  for  medical  testimony  f^  and  a  phy- 
sician may  be  asked  to  describe  the  symptoms  which  ordinarily  and 
necessarily  accompany  a  specified  trouble  or  injury.^*  And  while  it 
may  be  common  knowledge  that  one  coming  in  personal  contact  with 
another  infected  with  a  contagious  disease,  or  occupy iug  the  same  room 
with  him,  ia  exposed  to  it>  whether  or  not  upon  a  given  state  of  facta 
A  person  will  be  deemed  to  have  been  exposed  is  a  medical  ques- 
tion for  an  expert**  And  the  contagious  character  of  the  disease, 
and  the  length  of  time  its  poison  retains  its  vitality,  axe  also  medical 


I 
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to  perform  manual  labor  would  not  or^ 
dinnrily  be  one  for  a  wetlical  expert, 
if  an  artificial  limb  is  procured,  the 
conditions  reflultinff  from  the  u«e  of 
such  limb  will  be,  to  a  certaiti  extent 
at  teftst.  more  clearly  within  the  know  I- 
«lge  of,  and  be  Iwttcr  iinderatood  by,  a 
phyf^ician  than  b^  a  person  engaged  in 
the  ordinary  affairs  of  iHej  and  in  such 
«gifi«  a  metltcal  opinion  ia  warranted. 
Southern  l\  Co.  v.  Mall,  41  C.  C.  A. 
50.    100  Fed.  760. 

''Vhicfigo,  B.  <f  Q.  R.  Co,  v.  Jf or rin, 
112  111.  16.  1  N.  K.  Ill;  Ball  Y.  Austim., 
73  Minn,  134,  75  N.  W.  1120. 

But  the  opinion  of  a  medical  man  va 
to  whether  a  p<?rson  who  had  aulTered 
aft  amputaiion  of  a  band  and  arm  ex- 
perienced the  pain  of  an  imaginary 
band  and  arm  ia  within  the  rule  of  ad- 
miaeibility,  and  not  subject  to  objec- 
tion that  Huch  pain  is  imaji^nary,  and 
a  mere  delusion*  and  not  the  direct  or 
natural  result  of  the  injury.  Hicken- 
boitQm  V,  Delaware,  L.  d  W.  R.  Uo.  12E 
N,  V,  01.  25  N.  E.  279. 

'"Sterling  t.  Detroit  (Mich.)  10  Det. 
L,  N.  3efi,  96  N.  W.  086. 

"Hook  V.  Stowilt,  26  Ga.  704,  Bui 
«ee  Taium  v,  Mohr,  21  Ark.  349. 

^Sook  V.  StQt^nll,  20  Ga.  704 ;  Tatum 
V.  Mohr,  21   Ark.  34&. 

And  ft  pliysician  )»  competent  to  te^- 
iify  aa  to  hh  opinion,  in  an  action  for 
damagf^a  for  breach  of  a  warrrmty  of 
soundneM  of  a  slave,  that  in  future  the 
raltie  nf  the  fWTviri«*4  of  the  j^^ave  would 

Vol.  IIL  him.  Juh.— 37.  _ 


be  leuB  than  the  value  of  medical  at- 
tention she  would  require.  RoberiB  v. 
Fleming,  31   Ala.  683, 

**Quinn  v.    O'Keefe,   9   App.    Div.    68, 

41  N,   Y,   Supp.    116. 

^role  V.  Fall  Brook  Coal  Co.  67  Him, 
6S4,  34  N.  Y.  Supp.  672. 

A  physician  ia  competent  to  ^tve  an 
opinion  as  to  whether  the  presence  of 
flesh  on  a  woman  was  an  indication  of 
a  named  di»eafl€  or  trouble.  Benjamin 
V.  Uoltfoke  Street  R,  Co.  100  Maaa.  3, 
3«  Am.  St  Rep.  446,  36  N,  E.  05. 

And  a  question  in  a  prosecution  for 
bastardy,  on  the  aubject  of  a  proniiitur*; 
birth,  askinjET  a  physician  for  an  opinion 
as  to  the  maturity  or  immaturity  of  a 
child,  b««ed  upon  the  want  of  eyebrowi, 
hair^  and  toe  naits  at  its  birth,  la  a 
proper  one  to  address  to  a  medical  ex- 
perL  Daegling  t.  State,  50  Wia,  686, 
14    N.  W.   593. 

But  testimony  of  a  physidiiii  baaed 
on  the  treatment  of  an  injured  person. 
aa  to  aymptomi  dne  entirely  to  her  in- 
juriea.  Is  incompetent  aa  usurping  the 
functions  of  the  jury,  in  retjuiring  him 
to  decide  that  the  symptoms  arofie"  from 
the  injurieji.  .4ri:m«  v.  Manhattan  B. 
Co   57  Hun,  102.  10  N.  Y.  Supp.  432, 

**Hm%th   V.    Effiery^    \\    App.    Div,    10, 

42  N.  Y.  Supp.  268. 

Whether  in  a  particular  case  condi* 
tions  would  exist  for  the  communication 
of  contajfion  to  a  person,  rendering  Imu 
exposed  to  the  di«ease,  may  be  a  que*i' 
tion  of  medical  seienee  and  ikilL    Ibid. 
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quegtioiiB  presenting  subjects  for  professional  opinion;*^  and  so  mm 
questions  as  to  the  tendency  of  certain  conditions  to  produce  sick- 
nesSj^®  or  to  make  injury  more  probable, '^^  Nor  is  a  physiciaa 
incompetent  to  give  an  opinion  as  to  vital  spots  and  places  where 
it  is  dangerous  to  receive  an  injury  or  blow^**^  or  as  to  the  power  of 
resistance  of  a  skull,  and  as  to  the  force  requisite  to  break  it** 

550,  Cauie  of  existing  condition, — The  nature  and  extent  of  in- 
juries, and  the  present  condition  of  a  person  ill  or  injured,  are  ques- 
tions peculiarly  within  the  province  of  medical  skill  and  science,  and 
always  proper  to  be  addressed  to  an  expert*'*  And  a  physician  may 
give  his  opinion  based  on  such  condition  and  the  nature  of  the  in- 
jurieSy  on  the  question  as  to  the  causes  from  which  they  arose,**  and 


And  medical  e:cpert«  may  giv«  an 
opinion  based  upon  a  proper  baeii  «» 
to  when  and  inhere  a  person  contracted 
a  di9«i$e.  KUegel  v.  Aitken^  94  Wis. 
^32,  35  L.  E,  A.  249,  59  Am.  St  Rep, 
900,  eg  N.  W.  67. 

But  where  the  symptons  and  appear- 
atice  of  two  diseases  are  indigitrnguish- 
able,  a  physician  cannot  be  perinitted 
to  expreas  to  the  jury  his  opinion  that 
a  perfon  was  afflicted  with  one  of  the 
diseases,  where  the  opinion  la  founded 
in  part  upon  the  fact  that  that  disease 
existed  in  another  person;  since  the 
opinion  tbus  expressed  would  neces- 
sarily imply  the  further  opinion  that 
there  had  been  such  contact  between 
the  two  perions  as  to  lead  to  tbe  com- 
niunicatlon  of  the  disease;  the  ques- 
tion of  eontnet  not  being  the  flubject- 
niatter  of  a  profe^nional  opinion.  Moore 
V.  Stau^  17  Ohio  St.  521, 

''Eufaula  y.  Bimmon^i  S6  Ala.  515,  0 
8o.   47* 

*^Gulft  O.  d  B.  F.  R,  Co.  T.  Smrriettt 
80  Te^t,  73,  15  S,  W.  556. 

^Seba^tian  v.  State,  41  Tex.  Crim. 
Eep.  248,  53  S.  W.  S75. 

''Kennedy  v,  Feople,  3©  N,  Y,  246. 

And  the  opinions  of  competent  med- 
ical witness^  who  attended  the  autopsy 
of  a  child  killed  by  blows  on  the  head, 
that  the  injuries  to  the  head  could  not 
have  been  produced  at  the  same  time 
and  by  one  blow,  are  within  the  range 
of  ejcperience  of  medical  experts,  and 
are  competent  in  a  prosecution  for  th*- 
killing.     Com.  v.  Piper,  120  Mass.  IS5. 

"Afatteaon  v.  New  York  0.  R.  Co.  36 
N.  Y.  487,  91  Am,  Dec.  07;  Jone*  v, 
Utiva  rf  B.  Bii)er  H.  Co.  40  Him,  349; 
Vole  V.  FM  Brook  Voai  Do.  87   Hun, 


584,  34  N.  Y.  Supp.  572;  Tatum  t. 
Mohr,  21  Ark.  349;  Louiavitt^!,  N.  A,  4 
C\  R.  Co.  V.  Fak^ey,  104  Ind.  459,  3 
K  E.  389,  4  N.  E.  908;  Eriekmm  v. 
BmrhGT  Bro9.  83  Iowa,  307,  49  K.  W, 
838 ;  BobiiiBOti  w  8L  Louia  S  BuburbAn 
k.  Co.  103  Mo,  App.  110,  77  8.  W,  493  i 
Oliver  v.  Columbia,  N*  S  L.  R.  C<t.  && 
S.  C.  1.  43  S.  E.  307;  /on€»  J.  Whiit, 
11  Humph,  2e8. 

It  is  always  competent  to  ask  a  med- 
ical witness  what  observations  he  nude, 
and  what  was  the  condition  of  a  pa- 
tient he  was  called  upon  to  examine, 
without  reference  to  the  purpo«e  of  the 
examination,  though  the  purpo^  may 
exert  some  infiuenoe  on  the  credibility 
of  the  witness.  Lot^tttTtN^,  H.  A.  4 
C.  R.  Co,  V.  Falvey,  104  lod,  409,  S 
N.  E,  389,  4  N.  E,  908. 

And  an  expert,  competent  to  te*ttfj 
upon  the  general  sabjeet,  may,  aa  part 
of  hia  description  of  the  nature  luid 
symptoms  of  a  disease,  be  permitted  an 
request  of  either  party  to  state  wh« 
or  not  the  disease  was  difficult  to  d 
nose.  BoMi  v.  MeiropoUttin  I  ma. 
18  Pa.  Super.  Ct.  599. 

^Hunter  V.  Third  Acff.  H.  Co.  20  SlilG. 
432,  45  N.  Y.  Supp.  1044;  (7rt^f*  T. 
Utica  d  M.  R.  Go.  43  N.  Y.  S.  IL  83S. 
17  N.  Y.  Supp.  692;  MalteiHm  %\  Nmo 
York  C.  R,  Co.  62  Barb.  364,  Amrmed 
in  35  N.  Y.  487,  91  Am.  Dec.  67:  M^ 
Ciain  T.  Brooklifn  Ci<y  R.  Co.  lie  N.  Y 
459,  22  N,  E.  1062;  Stouter  ir.  Motthat^ 
tan  R.  Co.  127  N.  Y.  661,  27  K.  K.  805; 
Quinn  V.  O'Keeffe,  0  App.  Div.  68.  4i 
N.  Y.  Supp.  116;  Turner  v.  Kewhur^h, 
109  N.  Y.  301,  4  Am.  St.  Rep.  453.  Irt 
N.  E,  344;  /oAn«oft  t.  Sitam  Oauge  d 
Lantern  Co,  146  N.  Y.  152,  40  N.  E.  7T1 
Allirming  72  Hun,  &a6»  25  N,  Y,  Siipp. 
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aa  to  whether  they  were  produced  by  violence  or  disease,**  and  as 
to  whether  such  a  coBdition  oould  have  existed  if  described  circum- 
stanoea  had  taken  place,*^  such  opinions  not  being  objectionable  as 
speculative-**  And  such  opinions  may  be  founded  upon  personal  ex- 
atnination  and  observation;*'  or  they  may  be  founded  upon  a  state- 
ment of  the  nature  of  the  injury,  and  subsequent  symptoms,  and  pres* 
ent  pbyaical  oonditioD,  as  testified  to  by  others;**  or  upon  an  hypothe- 


I 


eg»|  nUr  T.  Wtw  York  €.  R.  Co,  49 
N,  y,  42,  10  Am.  Rep.  327  j  McDon4ild  t. 
Nmc  York,  0.  4  8t.  l^  B.  Co.  13  Mi»c. 
65!,  34  N*  Y.  Supp.  9^1;  Wa^n^  v. 
MeiropoUiun  8ireei  B.  Co.  7fi  App.  Div, 
591,  80  N.  Y.  Supp.  181 J  Patt^BOH  ▼. 
Hotiih  d  Norik  Ala.  B.  €a.  m  Ak.  318, 
T  So.  437;  CUttworth  v.  Ro%m,  166  III. 
114,  46  N.  E,  763,  Kankak^  v.  Siein- 
baeh,  m  IlL  App.  513;  Hlinms  0.  B. 
Co.  V.  Treat,  17fl  UK  576.  54  N.  E.  296; 
r^Qui^Ue,  N.  A.  d  C,  R,  Co.  w.  Wood, 
113  Ind.  544,  14  K.  E.  572,  16  N.  E. 
197;  f'^nt^tvania  Co.  v.  Frund^  4  Ind. 
App.  469.  30  N.  E.  1116;  Louisville, 
A\  A.  d  0^  iL  €o,  Y,  [Aims,  1)9  Ind. 
§6$,  6  U  R.  A.  133,  21  N.  E.  968; 
Mi^it  T,  Porter,  34  Iowa.  131;  Btaie  t. 
Morphy,  33  Iowa.  270,  11  Am.  Rep.  122; 
Baekra  >\  M aniline  120  Iowa,  562,  95 
N,  W.  198;  Fiahmtf  ▼,  FoM?«r#,  167 
Hem.  ei,  14  N.  E.  1074;  Do«^«  t.  8iaU, 

38  Md.  15;  l>«0(W  ▼.  Detroii  City  H,  Co. 
9S  MIeh.  412,  52  N.  W.  74S;  Bn^l  ir, 
P^lertwt.  44  Minn.  212,  46  N.  W,  331 ; 
Donnelly  v,  Bt.  Paul,  C.  R.  Co,  70  Minn, 
278,  73  N.  W.  157;  TuUh  v.  Rankin, 
ft  N.  D.  44,  35  L.  R.  A.  449,  66  Am.  St. 
Rep,  5S6.  OS  N.  W.  187;  State  v.  Ogdm, 

39  Or.  195.  65  Pac.  449;  Com.  r.  VroM- 
mire,  156  Pa.  308,  27  AtK  40;  Eastt^  v. 
Smiihern  B,  Co.  59  8.  C.  311,  37  S.  E. 
9ZBt  Staie  t.  Ohile*,  U  S,  C.  338,  22 
S.  E.  339;  Temas  C  H.  Co,  ▼.  Bumeit, 
m  T^.  536,  16  a  W.  320;  Galveston, 
a.  d  8.  A.  B,  Co.  V,  Baumgartmi,  31 
Tex,  CiY,  App.  253,  72  8.  W.  78; 
MiMtmiri,  K.  d  T.  R.  Co.  t.  Crimcell 
{Tex.  Civ.  App.)  76  8,  W.  388;  Taylor 
▼.  filaiiJ,  41  Tp3£.  Crim.  Rep.  14«,  51  a 
W.  1106;  Fo#6ttr^  V.  f-Mfni^v.  86  Wh. 
278,  66  N.  W.  480;  Carihnm  v.  ^inte, 
78  WU.  560,  47  N.  W,  629:  Smaller  v, 
Appleion,  75  Wii.  IB,  43  N,  W.  826; 
Blook  T.  Milwaukm  Blr^i  R,  Co.  89 
Wii.  375,  t7  L,  R.  A.  365.  46  Am.  St 
Rep.  849,  61  N.  W,  1101. 

Aod  a  physician  may  give  an  opinioti 
that  the  condition  of  the  lung*  of  a  per- 
•an  foimd  dead   in  ihallov  water  waa 


what  it  would  have  been  if  he  had 
fallen,  and  heen  stunned  in  the  water. 
Manufacturert'  Acci.  Indemnitjf  Co.  v» 
Dorqan,  22  L.  R.  A-  620,  7  C.  C,  A. 
581,'  16  IL  S,  App.  290,  58  F«d.  046. 

Aiid  whether  a  pernon'a  injurioa  were 
enhanced  bj  reason  of  a  naturul  cSe- 
feci  in  an  injured  limb,  and  the  tea* 
sona  for  the  opinion,  are  proper  nub* 
jecta  for  the  testimony  of  a  medical  ex- 
pert; and  the  fact  that  that  waa  one 
of  the  Bointa  in  isAue  doea  not  render 
th*5  evidence  incariipetent.  Nebonne  v. 
Concord  B.  Co.  66  N,  H.  296,  44  Atk 
521. 

^Maiteaoti,  r,  Tfrni?  fork  O.  B.  Co,  3S 
N.  Y.  487,  91  Am.  Dee.  67;  Jon^  T. 
Uti^  d  B.  River  B.  Co.  40  Hun»  349; 
Knii^htM  of  Pjfma9  V.  AlleHf  104  Tenn, 
623,  58   S.   W.  241, 

*^Di^on  V.  State  (Ala.)  36  So.  784; 
Birmingham  B.  d  Electric  Co.  v.  Sliard^ 
135  Ala.  433,  33  8o.  276)  Uaviland  v. 
Manhattan  H.  Vo.  40  N.  Y,  a  R.  773, 
15  N,  Y,  Supp.  898. 

^McClain  v.  Brooklyn  Ctly  R.  Co.  116 
N.  Y.  459.  22  K.  E,  1062;  Hurloif  w. 
New  York  d  B.  Brewmff  Co.  13  App. 
Div.  167,  43  N,  Y.  Supp.  259. 

"jrcfTteifi  V,  Brooklyn  City  R.  Co.  116 
N.  Y.  459,  28  N.  E.  1062;  8tai4  V, 
Chiles,  44  S.  C,  338,  22  S.  E.  339;  U^ 
ingaton  v.  Com.  14  Oratt.  692;  Denv^ 
d  R.  a.  B.  Co.  V,  -BoUer,  49  L,  R,  A.  77^ 
41  €.  C.  A,  22.  100  Fed.  738. 

^Donnislly  t.  Bt.  Paul  City  R.  Co.  70 
Minn.  278,  73  N.  W.  157;  lAPing^ton  w. 
Cam.  14  Gratt.  592. 

But  a  question  asking  for  the  opin- 
ion of  a  medical  witness  as  to  the  cause 
of  a  particular  difltculty  under  which  a 
patient  wma  laboring  at  the  time  the 
witness  made  the  examination  ia  im- 
proper, where  it  i»  not  ao  framed  a*^  to 
eonnne  the  witnes*  in  giving  an  opin- 
ion  to  the  facta  he  had  pemonally  tea* 
tified  to,  and  to  exclude  all  other  in- 
fluences or  knowledge  which  he  mny 
have  had.  Bitohcock  r.  Bur  get  t,  38 
Mich.  601. 
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sis  stating  the  facta  of  the  case  upon  which  an  opinion  is  desired*" 
And  a  physician  may  properly  give  an  opinion  as  to  the  cause  of  ] 
ft  change  in  condition  between  two  different  periods  or  examina- 
tions;^" o?j  as  to  whether  there  might  have  been  an  in  jury  which 
would  account  for  the  change,  besides  the  injury  in  question  ;^^  and  a 
medical  opinion  as  to  whether  a  deacrihed  cause  would  produce  ex- 
isting conditions  is  competent. '^^ 

A  physician  cannot  be  asked  his  opinioBj  however,  as  to  what  pro- , 
duced  the  condition  of  a  patient  as  he  observed  it,  where  the  facts 
of  such  condition  are  not  stated^*     And  an  opinion  that  an  injuiy 
resulted  from  a  certain  designated  act,  which  is  the  one  upon  which 
the  action  is  based,  as  distinguished  from  an  opinion  that  certain 
causes  would  produce  certain  results,  is  improper  as  usurping  tfan. 
province  of  tiie  jury.^*     The  examination  of  a  medical  expert  in  a  i 
personal  injury  case  is  always  as  to  what  was  the  condition  of  the  pa- 
tient after  the  injury;  and  he  is  not  called  upon  to  state  whether  that 


•Filer  v.  New  Yorh  O.  R,  Co.  4&  N.  T. 
42,  10  Aid.  R«p.  327;  Misaourit  K.  d 
T.  R.  Co.  V.  Hawkt  30  Tex.  Civ.  App. 
142,  m  B,  W.   1037, 

And  wh«!D  on  appeal  the  hypothesis 
doe»  not  appear,  the  question  aaking 
foT  the  opinion  is  not  subject  to  ob- 
jection that  it  caUs  upon  the  witness 
to  determine  a  <juoHtion  bclongmg  to 
the  jury.  Mi^(mri,  K.  d  T.  R.  Co.  v, 
Haa^k^  30  Tcju  Civ.  App.  1^,  69  8.  W. 
1037, 

^Muttestm  V.  NmD  York  C,  R.  Co.  35 
N.  Y.  487,  01  Am.  Dee.  67. 

^'Frivss  V,  New  York  C,  d  S.  R.  B, 
Co.  67  Hun,  205,  22  N.  Y.  Supp.  104, 

And  a  physician  testifying  from  per- 
»onal  observation  as  an  expert  may 
properly  state  that  he  did  not  discover 
any  perceptible  change  in  a  person  ex- 
amined,  from  her  condition  at  a  pre* 
viouB  eicami  nation.  Knom  v.  Wheektck^ 
S6  Vt.  191. 

"/Uiuowi  0.  B.  Co.  V.  Treat,  75  111. 
App.  327;  D&an  v.  Sharon,  72  Conn, 
ae?,  45  AtL  963;  Baltimore  Citjf  Pass. 
R.  Co.  V.  Tanner,  SO  Md.  315,  45  Atl. 
188;  Graves  ¥.  Battle  Creek,  95  Mich. 
266,  19  L.  R.  A.  641,  35  Am.  St.  Rep. 
561,  54  N.  W.  757;  Botoe  v.  gl.  Paul, 
70  Minn.  341,  73  N.  W.  184;  Anthonjf 
V.  Smith,  4  Boaw,  503;  Conrad  v.  El- 
lingtmi^  104  Wis,  367,  80  N.  W,  456. 

And  a  physician  who  had  dei^cribed 
Ihe  nature  of  itn  injury  may  give  an 
opinion  in  a  prosecution  for  the  hom- 
ieide  as  to  whether  tha  club  with  which 


it  was  shown  the  accused  strticfc  th« 
person  killed  could,  by  one  blow,  pro* 
duce  the  result  which  he  described  bj 
a  witneaa.  People  V.  Roger*,  13  Abh. 
Pr.  N.  S.  370. 

^Van  Deueen  T.  Newcomer,  40  lOdu 
90 ;  Matteson  v.  New  York  C.  R^  Co,  © 
Barb.  364. 

'Vofie*  V.  Portland,  S8  Mich.  598.  1ft 
L.  R.  A.  437,  50  N.  W,  T31  j  Qr^gor^  t. 
Neu>  York,  L.  E.  d  W,  R,  Co.  55  Hun, 
303,  8  N.  Y,  Supp.  525;  Itiinms  C.  R. 
Co.  V.  Bmith,  208  111.  608,  70  N.  E.  62$; 
Brant  v.  Lyoiw,  60  Iowa,  172,  1 4  H.  W. 
227;  Eiaer  v,  Bouihem  R.  Co  67  S.  C, 
410,  46  S.  E.  47;  Eojiler  v.  gottfk^n  R. 
Co.  60  S.  C.  311,  37  S.  E,  938;  TfdP^ 
eier9'  Ins.  Co.  v.  Thornton^  119  Ga.  4fi5, 
46  N.  E.  678. 

But  the  opinion  of  a  physteiaii  in  an 
fiction  for  the  death  of  a  child  from 
heart  disease,  alleged  to  hare  tieen  pro- 
dueed  by  fright  aufl'ered  from  ejecUoa  ] 
from  a  railvvay  train,  as  to  whether  j 
frig^ht  would  produce  heart  trouble,  if 
eoinpc-tent,  and  not  objectionable  u 
utvurpiuj?  the  fuQctiotia  cif  the  jury. 
iUinois  a.  R.  Co.  T,  Latimm^,  120  IIL 
163,  21  N,  E,  L 

And  in  Donnelly  T.  8i.  Pnul  City  !L 
Ca.  70  Minn.  278,  73  N,  W.  157.  the 
diBtinction  between  a^in^  a  siediea] 
expert  whetiier  in  hia  opinion  certain 
ctiuse^  miR-ht  produce  certain  results 
and  asking  htm  whKber  in  hi»  opinion 
they  did  produce  audi  re^uJt^  wm  n-  ^ 
pudiated. 
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cotidition  is  the  conaequence  of  the  injury,^*  Nor  is  the  opinion  of  an 
expert  as  to  the  seriousness  or  the  trivialitj  of  an  injury  oompetentj 
when  it  is  feasible  to  elicit  the  facts  upon  which  the  opinion  is 
based.  ^® 

651.  Cause  of  death. — The  opinions  of  medical  experts  as  to  the 
causae  of  death  are  always  adinissible  when  such  cause  is  involved 
in  doiiht,  and  there  are  no  witnea^a  to  the  occurrence.'' '  And  where 
death  might  have  resulted  from  different  causes,  an  expert  may  give 
his  opinion  as  to  which  cause  produced  the  result  ;^^  and  he  may  also 
give  an  opinion  m  to  bow  the  injuries  were  inflicted;^®  and  as  to 
whether  or  not  they  were  inflicted  before  death  f^  or  that  they  could 
not  have  been- inflicted  in  a  designated  way;*^  or  as  to  the  length  of 
time  since  death  took  place.*^  Such  opinions  are  admissible  when 
founded  either  on  pergonal  knowledge  of  the  facts  of  the  case,  or 
upon  a  statement  of  the  case  as  testified  to  by  others  ;**  and  they  may 


I 


I 


^Page  r.  Nmo  York,  57  Hua,  123»  10 

^Sioothoff  \\  Brookli^n  ff eights  R.  €q, 
50  App.  Div.  SS5.  64  K  Y,  Supp.  243. 

^8imm  V.  State,  108  Ala.  27,  18  So. 
T3lt  Supreme  Tent,  K.  of  M.  v.  Bteti^- 
l4tnd,  206  111.  126,  fiS  N.  E.  1098;  State 
V,  Tippet,  M  Iowa,  840,  63  N,  W.  446; 
State  V.  VreiiJihaw,  32  ta.  Anti.  406; 
Pmple  V.  Foterf,  64  Mich.  148,  31  N.  W. 
94;  O&nnettp  V.  8t.  Paul  U.  H.  Co,  70 
Minn.  2TS.  73  K,  W.  157;  People  r. 
Bmhiim,  100  N  Y.  402,  55  N.  E.  11; 
Com.  V,  Crositmire,  156  Pa.  304,  27  Atl. 
46;  Powell  v.  State,  13  Tex.  App.  244; 
Bhtlitm  V.  State,  34  Tex.  663;  Wright  v. 
Hardy,  22  Wif».  34S;  Boi^le  v.  State,  61 
Wt«.  440.  21  N.  W.  289. 

And  fl  dencription  of  a  wound  enured 
by  A  blow,  ftnd  tlie  opinion  of  a  aurgeoii 
RH  to  wliHlirr  it  wa*  siiflicipnt  tO  ciiuac 
death,  is  propt'T  t4»stimony  in  a  proaecu* 
tian  for  the  killing.  Perhin*  v.  Siate^ 
&  Ohio  C.  C.  5JI7,  3  Ohio  C,  D.  202, 

"^People  V,  Hare,  67  Mich,  565,  24  K. 
W.  845;  State  v.  Pike,  65  Me.  Ill; 
State  V.  HorrU,  63  N.  C.  1 ;  Ruprem'^ 
Tent  A',  of  .W.  V.  »^fensiund,  206  IN.  124, 
m  X.  E.  1098 J  State  v.  Wifcoj,  132  N. 
C,  1120,  44  S.  E.  625. 

And  &  physiciafTt  ealled  an  a  witneHS 
In  an  actimi  for  damag^a  for  injuries 
received  tlirouffh  the  t^xplosion  of  a 
Ktcamboat  boiler,  is  competi^nt  to  tes- 
tify as  to  wbat  would  hav^  bwn  the  in- 
dicationii  if  a  person  wort?  snflPocat^yl 
and  ftfterwanlH  fell  overboard,  though 
there  wn*t  no  tnidcnw  of  the*  person  in 
question    having    fallen    overbo^rdt   ex- 


empt tbat  she  was  found  in  the  water. 
Erickson  v.  SmitK  2  Abb.  A  pp.  Dec.  »J4. 

"Cow*,  T,  Orossmire,  156  Pa.  304,  27 
Atl.  40;  Ebos  v.  State,  34  Ark.  526. 

'^People  V.  Foley,  64  Mich.  148,  31 
N.  W.  94. 

And  A  duly  qualified  pbyHieian  la  com- 
petent to  g-ive  an  opinion  aa  to  wbether 
or  not  the  body  of  a  deceased  person 
had  been  moved  after  deatb.  State  ▼* 
Merriman,  34  S.  C.  Ifl,  12  S.  K  610. 

^State  V.  Johmon,  66  S.  C.  23,  44  8. 
E.  58- 

But  whether  the  deatli  of  a  persKin 
whoae  body  ahows  only  certain  de- 
scribed bmiaeR  and  injitries  could  have 
been  causerl  by  colliHion  with  a  railway 
train  is  a  matter  of  common  observa- 
tion, and  not  ft  subjei?t  of  expert  teati- 
mony.  H ether  v.  People,  186  111.  550, 
58  N.  E.  245. 

"Htate  V.  Morteneen,  Efl  Utah,  312,  73 
Pac.  562,  633. 

**mnneUy  v.  St.  Faml  VUg  R.  Co.  7ft 
Minn.  278,  73  N.  W.  157;  Page  v.  State, 
61   Ala.  16. 

In  State  r.  Bofcman,  78  N.  C,  56^, 
however,  it  was  held  that  the  opinion 
of  a  pbysicion  a«  to  the  caui^ie  of  death 
was  not  eompetent  in  a  prosecution  for 
murder,  where  it  was  based  upon  thi* 
statements  of  other  witneftsei  mm  (o  eir- 
eumstanceft  immediately  preceflin^ 
denth,  and  tbe  appearance  of  the  drj 
ceased  after  death,  as  dlRtin^iiRhed 
from  a  hypotheti<:nl  Cft»e>  or  knowIrrTm* 
po«i^e^sed  by  the  witnesa  blm^df  to 
which  be  tcbtified. 
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be  based  ott  Uie  previoua  condition  of  the  person  and  the 
condition  of  the  body,**  or  upon  the  condition  and  position  of  the 
body,  and  the  pathological  condition  of  its  internal  organs  after  deith 
as  aacertained  by  examination^**  , 

Physicians  and  surgeons  may  likewise,  upon  facts  testified  to  ^^ 
ther  by  themsekes  or  by  others^  give  their  opinions  as  to  wbetbarlff 
particular  blow  or  injury  would  be  adequate  to  catise  death  ;**  ot  evi^i 
whether  such  injury  was  the  actual  cause  of  death  in  the  particit^H 
case/^     And  physicians  who  had  examined  a  person*s  wounds  b^^ 
fore  and  after  death  may  give  an  opinion  as  to  whether  an  instrument 
identified  as  the  one  ujaed  was  such  as  to  produce  death  when  used  in 
the  manner  described***     And  a  physician  may  properly  testify  that 
be  knows  no  disease  which  would  produce  death  with  certain  d^^ 
scribed  symptoms.*^     But  a  physician  cannot  he  asked  whether  tl^| 
testimony  and  described  auti>psy  were  auch  aa  to  enable  a  physician 
to  tell  the  cause  of  death  with  any  certainty ;  the  question  should 
cite  the  scope  and  ciiaracter  of  the  autopsy.***  And  whether  a  deoeaj 
person  might  have  killed  himself  by  falling  on  his  own  knife  is 
a  question  of  medical  science,  but  an  ordinary  question  of  fact*' 

652,  Future  effect  of  injury  or  disease* — PhysiciaDa  and  surj 
may  testify  as  to  the  probable  result  of  known  injuries  upon  the 
and  life  of  the  person  injured,**  and  as  to  the  probable  duration  of 


^People  r.  Foley,  64  Mich.  148,  31 
N.  W.  94;  Stfw<W  V.  State,  lOS  Ala.  27, 
is  So,  73L 

"Boyte  T.  State,  fll  Wis.  440.  21  N, 
W.  289;  State  r.  Tippsi,  94  Iowa,  $46. 
e3  N.  W.  445, 

'*Livingaton  v.  Vom*  14  Gratt*  592  j 
Lotyelady  v.  fitste,  14  Tex.  App.  645, 

'^Lixnng^ton  f.  Com.  14  Gratt.  592. 

And  pbyHioians  who  had  made  a  post- 
mortem examination  of  a  deceased  per- 
son ma  J  testify  a«  to  whether  a  clot 
of  blood  which  they  found  could  have 
existed  a  designated  number  of  hours 
without  cau fling  death.  State  v.  Fike, 
m  Me.  111. 

^Waiie  V.  State,  13  Tex.  App.  169. 

'^People  V.  FoUy,  U  Mich.  148,  31  N. 
W,  94. 

^Manufaciurera^  J^opl,  Indemnity  Co. 
y,  Dorganj  22  U  R.  A.  620,  7  0.  C, 
A.  681,  H  U.  S-  App.  200.  58  Fed.  94fi. 

"Sto^e  ¥.  BTodley,  34  S.  C.  136,  13 
8.  K  a  15. 

^Barr  T,  Kan^tu,  121  Mo.  22.  25  S, 
W,  562;  RoUnaot^  v,  St.  Louk  if  B.  R. 
Vo.  103  Mo.  App.  110,  77  S.  W.  493: 
EtHinaville  d  T.  B,  B^  Co.  v.  Crialf  118 


Ind.  446.  2  L,  It  A.  450,  9  Am.  St. 
865,   19  N,  E.  310;   Lmti*viUf,  N\  A 
e.  R.  Co.  T.  Wood,  lia  Ind.  544,  II 
E.  572,  16  N.  E.  197;   PennmyleaniA 
V,   Frufid.   A    Ind,   App.    469,   30   N. 
lUtS;    Willinms  v.  Stale,  64  Md.  3S4,] 
Atl.   8ST;    l^anqu^m-ihii   r.   Greem   Ti 
88  Mich,  207.  50  N.  W.  130;  PeopU 
Hare,   57    Mich.    ftOS,    24    N.    W.  $i 
Clegg  v.  MetroftoUlan  Street  R.  Co. 
App,   Div,   207.    37   N.    Y,   8app.    i; 
Magee  x.  Troy,  48  Hun,  383,    1   N, 
Supp.    24;    Stet>er   t,    New    York    (7. 
H.  /?.  R.  Co.  7  App.  Div.  392.  39  N. 
Supp.  944 ;  Jonex  v.  VUm  ft  B.  Ri^ff 
Oo.  40  Hun.  340;  i^^iler  r.  A'«i*  fork 
R.  Co.  49  N.  Y.  42,  10  Am,  Rt-jj    3i 
Wend^n  V.  Troy,  39   Barb.  329;   Mni 
\\  New  York  0.  d  H.  R.  E.  f7o.  20  Ai 
Div.  161,  46  N.  Y.  Supp.  847;   WM 
V,  Jamentown,  19  App.  Div.  43!!.  HO 
Y.  Supp.  05;   lAncolm  r,  Sarntnga  S 
JZ.    Vo.    23    Wend.    425;    Ff^rMMsit 
Cohen  BofUir  Wre^kinp  Co.  Jll  App. 
413,    86    N.    Y.    Supp.    mil    McCut 
KnoxtnUe  Burntuffht    146    Fa.   580. 
Atl.  439;  StemhHd^  V<  Bouikerm  If.  i 
65  3.  a  440|  43  8.   E,  968;   Oi»Mr 
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iujuriesj**  and  as  to  tlie  probability  that  the  injury  will  cause  fu- 
ture pain  and  auffering,"^  as  well  as  the  effect  of  the  injury  upon  the 
future  ability  to  work  or  attend  to  other  affairs  of  life  of  the  person 
injuredj^^  and  as  to  ultimate  curability,  or  probable  recovery,**  or 

CQlumbia.  N.  d  L.  R.  Co.  65  8,  C.  I,  N.  W.  202;  LGuisfAUe,  N,  A.  d  C.  R.  Co. 

4S  8*  E.  307;  Sabitw  d  E.  T   B.  Co.  r.  v.  WHght,  115  Ind.  378,  7  Am.  St.  Rep. 

Mwing,  7   Tei.   Civ.   App,   8,   2ft  S.   W.  432,  16  N*  E.  146;  Indiarmpolis  v.  Gm- 

438;   EouMfim   El^eiric  Co.  t.   McDade  ion,  m  Ind.  224;  Muldraugh's  Hill  *?> 

(Tex,  Civ.  App,)   79  8.  W.  100;  Abboi  d  €.  Turttp,  Co,  v.  Mavpin,  70  Ky.  lOl; 

»*  DiMnnell,  74  Wis.  514,  43  N.  W,  405.  Buel  v.  New  York  V.  R.  Co,  31  N,  Y. 

And  a  phjdeiwn  wlio  testified  in  an  314,  ti8  Am.  Dee*  271 1  Fainter  v.  War- 

adJon   for   personal    injurien*   that   the  rem  Street  R.  Co.  206  Pa.  574,  63  L*  R. 

in jnripa  might  be  *eriou«»  should  be  p*r  A.    507*   6fl   Atl,   49;    Haddock   v.   Salt 

mitted    oti    crofi»- exam  illation    to    ibite  Lake  C^ty,  23  Utah,  521,  65  Paa  491; 

whether    or    not    he    regnrded    them   as  John^Qn  v.  Central  Yermonl  B.  Co*  56 

permanent,  for  the  purpose  of  making  Vt,  707. 

bis  itateincnt  more  definite,    ColUns  v.  And  a  quest  ion  addreaaed  ta  a  med^ 

Jvnesmlle,  lt)7  Wifi.  436,  S3  N.  W.  095.  ical  witness  iti  aa  action  for  a  petMinal 

"Afefiot  V.  £>*CTrt«eJ/,  74  Wis,  514^  43  injury,  as  to  the  effect  of  the  injury  on 

N.  W.  496;  Chimgo,  R.  L  d  P.  R.  Co.  the  person**  ability  to  do  heavy  work, 

T    Archer,  46  Neb,  907,  65  N.  W,  1043;  basti  on  what  the  witnea*  had  le-arnwl 

Consolidated  Traction  Co.  v,   Lambert-  of  his  condition  there  that  day,  thou  la 

«ofi*  59  N.  J.  L,  297,  36  Atl.  100;  Pfau  be  construed  to  call  for  an  opinion  hiiB^ 

V,  Alltrto,  23  MJBC,  (593,  62  N,  Y.  Supp.  upon   what  he   had   learned   at   the  ex- 

8S;  RhtTi^M  V.  Royal ton^  40  N,  Y,  S,  R,  aniinationfl    that    he    had    testified    be 

692,  15  H,  Y,  Supp.  944;  Walliic«  v,  Vae-  made,  and  ie  not  ohjectionahle  aa  eall- 

uMm  Oil  Co.  128  N,  Y.   579»  27   N.   E,  inpr  for  an  opinion  baaed  upon  what  h<? 

956;  Barkley  v,  Ne^o  York  C.  d  H^  R.  R,  might    have    heard    of    his    condition, 

Co.  35  App,  Div.  228,  54  N,  Y,   Supp,  Johnson  v.  Ctmiri^l  f^fnont  /E,  Co,  56 

766;  Ayrm  v,  Delatcare,  L.  d  W.  R,  Co.  Vt.  707. 

158  N.  Y,  255.  53  N,  E.  22 ;  E^riekson  v.  But  the  opinion  of  a  physician  aa  to 

Barber  Bro9.  83   Iowa,  3B7,  4&  N,  W,  whether  au  injury  to  a  fw^raon'g  hand 

838.  would    impair    hU    uaefuineas    for   any 

And   whether  or  not  injuriei  caused  akilled  occupation,  or  occupation  requir- 

by  railroad  accidents*  are  more  serious  ing  ita  quick  and  ready  uii€p  is  incom- 

than  other  injuries  cxbibiting  the  same  petent    aa    involving    no    question    of 

external  appearance  ia  a  proper  subject  tcience  or  tkilL     Kline  v,  Kaneu*  City, 

for   the  opinion    of  a   medical    expert  Bt.  J.  d  C.  B.  B.  Co.  50  Iowa,  656. 

Taylor  v.  Grund  Trunk  R.  Co.  48  N,  H,  ^Gri^irpold  v.  New  York  C.  d  S.  R,  B. 

304,  2  Am.  Rep,  229,  Oo.  115  N,  Y,  61,  12  Am,  St  Rep.  775, 

"ffofmcin  V.  r^fl*on  Street  R,  Co.   114  ^1    N,  E.  726,   Affirming  44  Hun,  236; 

Mich,   208,   72   N.   W.  202;   WilkinM  T,  Filmr  v.  Neic  York  V.  R.  Co.  49  K,  Y, 

MiMouri  Vallev   (Iowa)  06  N.  W.  869;  42,   10  Am.  Rep.  327;   Pfau  v.  Alteria, 

Buel  V.  New  York  C.  R.  Co.  31  N,  Y*  23  Mise,  603,  52  N.  Y.  Supp.  gS ;  RUne^ 

314.  S8  Am,  Dee  271;   Stever  w.  New  v,  Royalton,  40  N,  Y.  S,  R,  662,  16  N,  Y, 

TorJfe  C.  d  B.  R.   R*  Co.  7  App.  Div,  Supp.  944;  Matte^on  v.  New  York  C7.  R. 

392,  39  N,   Y,   Supp,  944,  Co.  36  N.  Y.  487,  91  Am.  D^.  07 ;  Wilt 

But    mefiiial    testimony    desired    to  v,    Vickere^  8   Wattfl,  227;   Feieriton  v, 

impresa    upon    the   minds   of   the   jury  CAtea^o,   M,  d  8t.  P.  R.  Co.  38  Minn, 

reaulta  which  might  arise  from  a  shock  511,  3fl  N.  W,  185;  Skelton  v.  8i,  FatU 

to    the   ner^ciufl    system    alone,    without  Ciiy  B,  Co.  88  Minn,  192,  92  N,  W,  060; 

peraonni  injury,  or  a  fright  in  conjunc-  Jackeon  v,  Boone,  93  Ga,  662,  20  8,  F;. 

tion  with  Huch  as  might  naturally  arise  46;    Kriokmm  v.  iJarfter  Broa.  83   lowii, 

from    the   alleged    physical    in  juries,    ia  3ft7,  4ft  N.  W.  838;  MoOo^em  v.  Rays, 

not  proper  expert  testimony  in  an  ac-  75  Vt  104,  53  AtL  326;  Blovk  v.  Mit- 

ti<m     for    the    injuries.       itavnard    v.  icaukre  8irei*t   R.  Co,  89  Wis,  371,  27 

Oregon  B.  Co.  41  Or,  63,  72  Pac,  590.  L.  R.  A,  3«5,  46  Am.  St,  Rep.  849,  61 

■lSpnpi37/irM  Con«ol  /?,  Co,  v,  HVf*<?A,  N.  W.  1101. 

155  in.  511,  40  N,  E.  1034;  ffolman  w.  And   a  physician   who  knew  the  age 

Umion  8irmt  B.  Co.  114  Mich,  208,  72  and  condition  of  an   injured  person   is 
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permanency  of  the  effects  of  the  injuiy,*^  and  as  to  the  liabilitj 
that  the  injured  person  will  be  snbjeet  to  other  dangers  resithii^H 
from  tlie  injury;**  such  opinions  not  being  objectionable  is  speci^^ 
lative^  since  that  which  happens  in  the  natural  and  ordinarj  ooufie 
of  events  may  be  assumed  to  happen  with  reasonable  certainty.** 

Likewise  the  question  whether  a  described  accident  was  capable  a^_ 
producing  certain  physical  results  is  a  proper  one  for  a  medical  eal^| 
pert;'  and  a  physician  may  give  his  opinion  as  to  the  probabUi^  of 


qtmlified  to  express  an  cppinicm  fts  to 
wh»t  ber  failure  to  r&cover  from  ber 
injuries  for  a  stat^  pericxj  would  in- 
dicate aa  to  their  character.  Erit^on 
V,  aor&er  Bros.  83  Iowa,  3lS7,  4a  N,  W, 
838 

'LomiMmiU,  W.  A.  d  €.  R.  Co,  t. 
B^OmppU^  12  Ind,  App,  301,  38  N.  K 
1107  J  liohU*^Ue  d  E.  Gravel  Rmd  Ca. 
V,  Oaus€,  76  Ind.  142,  40  Am.  Rep.  224  j 
LouisvitU^  N.  A.  4  €.  R,  Co,  v»  Fatvmf^ 
104  Ind.  400.  5  N,  E.  389,  4  N.  E.  908; 
Peoria,  D.  i£  E.  R.  Co.  v.  Berry,  17  IlL 
App,  47;  Taium  r,  JloAr,  21  Ark,  349; 
JEofrWf  w.  Lowell,  11  Gray.  420;  Ra- 
nalds V.  Niagara  Falls,  SI  Him.  353» 
30  K.  Y.  Supp.  064;  Buel  V.  Ntfw  York 
€.  R.  Co.  31  N,  \\  314,  88  Am.  Dec  271  j 
Magee  v.  froj^,  48  Hun,  383,  1  N.  Y* 
Supp.  24;  Wald^n  r.  JameMownt  79 
App.  Div.  433,  80  N.  Y.  Supp.  65,  Af- 
firmed in  178  N.  Y.  213,  70  N.  E.  46«; 
Voyfte  V,  Manhattan  R-  Co.  42  N*  Y. 
S,  R,  617,  16  N.  Y.  Supp.  686;  Mai 
feion  V.  Netr  York  C*  R.  Co.  35  H-  Y, 
487,  91  Am.  Dec,  07 ;  Etfin§er  V,  Brook- 
lyn Heights  R.  Co,  13  MiflC.  389.  34  N. 
Y.  Supp.  239;  Mahi^  r.  New  York  C 
£  IL  R.  E.  Co,  20  App.  Biv,  101,  46  K. 
V,  Supp.  847;  JdoDofiafd  v.  New  York, 
C.  4  8i.  L.  R.  Co.  13  Mif«c  651,  34  N. 
Y,  Supp,  921 1  New  York,  0.  «f  8t  I.  R. 
Co.  V.  h'ttl^,  13  Ohio  C.  C.  704,  6  Ohio 
C.  D.  304 1  Ctilf,  C.  d  S,  F.  H,  Co.  v. 
Harriett,  80  Tex,  73,  15  S.  W.  556; 
aalvesion,  H,  d  8.  A.  R.  Co.  v.  Baum^ 
garten,  31  Tex.  Ciy.  App.  253,  72  S.  W. 
78;  Jones  v.  While,  11  Humph.  268; 
Bndd  V.  SoH  L<ike  Citv  R.  Co.  23  Utah, 
515,  65  Pac,  486;  Curran  y.  A.  H. 
Stattge  Co.  98  Wi3.  598.  74  N.  W.  377; 
Reed  v.  Penmglvania  R.  Co^  66  Fed. 
184;  Cunninaham  t.  New  7orJb  C*  <f 
H,  R.  R.  Co.  49  Fed.  439. 

And  the  opinion  of  a  physiciAti  that 
a  person  was  pprmanrtitly  disfibled  is 
not  rendered  ineompelent  by  the  fact 
that  he  did  not  state  what  ©ould  have 
caused  the  condition  described.     Illinois 


f  Ifvl  Co.  T.  Dalae,  103  HI.  App.  98,  Af- 
firmed in  201   II L  150,  6«  N.  E.  245. 

And  a  hvpothetical  questian  a*ked 
medical  expert  in  an  action  for  pei 
injuries,    in    answer    to    wbieb    he 
pressed    the   opinion   that   the   in;i 
would  be  permanent,   is  not  fubject 
objection  that  the  question  omitted  ai 
mention  of  an  improvement  in  some 
the    functions   of    the    injured    urm* 
which  the  physician  had  te»U6f«l.  wheJ* 
he    had    also'  testified    that    there   haH 
l>een    very    little    improvement    in    tl 
gross  use  of  the   arm.       Comh  v.  Tk\ 
Am,  R.  Co,  20  App.  IMf,  501.  47  N. 
Supp.  366, 

^Monigomerif  v.  Sooii,  34  Wii,  33l!i 
Seilif  w.  Erie  Teleo,  S  Telepk.  Co.  31 
Minn.  321,  25  N.  W,  706, 

Whether  a  woman  who  had  suffered 
personal  injury  would  ever  be  able 
bear  children  is  a  question  of  roedi^ 
i*ci<»nce  upon  which  the  opinion  of 
medical  expert  is  competent.  Kinf 
Second  At»e.  R,  Co,  75  Him,  17,  26 
Y.  Supp.  973. 

^I^udoun  Vr  Eighth   A^.    R.  Co.  h 
App.    Div.    152,    44    N.    Y.    Supp,    74l| 
Stever  v.  A  etr  York  C-  d  B\  R.  R.  Vi 
7  App.  Div,  392,  39  K.   Y-   Supp, 
MoClain   v.   Brookhn    Cily   R.   Co. 
N-  Y,  459.  22  N.   t,   1062";   Grutu^otd 
New  York  C.  d  H.  R.   R.  Co    44  Hi 
236,  115  N.  Y.  61,  12  Am.  St.  Ecp.  77 
21    N.    E.    726;    RevnoUs    y.    Niafm 
Falh.  81  Hun.  353,  30  N.  Y.  Supp. 
Pelerson  V.  Chioago,  M.  d  St.  F,  R, 
38  Minn.  511,  39  N,  W.  485.     And 
supra,  ft  547. 

An  opinion  by  a  medical  erpert  thi 
injuriei  will  prove,  with  a  fair  d*^< 
of  certainty*  to  be  permanent,  is  not  li 
competent  for  want  of  certaJnty,  Kd\ 
\r  United  Trartitm  Co.  88  App,  IWi 
283,  85  N.  Y.  Supp.  9. 

^Quintt  V,   O'A'eeife,   0  App.  Di¥. 
41   N.  y.  Supp.  116;  Br»iamin  y,  ff< 
ffokv  Si  reel  R,  Co.  IflO  Haaa.  3,  39 
St.  Rep,  446,  35  N-  K.  95, 
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the  recurrence  of  a  condition  resulting  from  an  injury,*  and  as  to 
the  probable  necessity  for  future  medical  attendance.^  And  the 
opinion  of  a  physician  may  be  given  as  to  what  will  be  the  result 
of  a  disease  in  the  natural  and  ordinary  course.*  But  it  would  seem 
that  opinions  as  to  the  possible  future  development  of  diseases  at 
present  nonexistent,  as  distinguished  from  the  effects  of  a  present 
condition,  are  incompetent^  And  an  opinion  as  to  the  possible  or 
probable  results  of  an  injury  is  speculative  and  incompetent* 

663.  Character  and  effect  of,  and  inferences  from,  wounds. — The 
opinions  of  physicians  and  surgeons  as  to  the  location,  character,  and 
probable  consequences  of  wounds  are  competent  evidence  in  a  prose- 
cution for  homicide,  or  assault  with  intent  to  kill.*^  And  this  is  the 
rule  whether  based  upon  observation,  or  upon  a  description  of  the 
wounds  by  other  witnesses.*  And  a  surgeon  is  competent  to  express 
an  opinion  as  to  whether  or  not  a  wound  is  a  mortal  one,^  and  as 

And  80  is  the  question  as  to  the  pro-  haiian  R.  Co.  62  Hun,   111.  4  N.  T. 

gressive  character  of  such  results.    Magee  Supp.  848. 

T.  Troy,  48  Hun,  383,  1  N.  Y.  Supp.  24 ;  But  ^rmitting  a  medical  witness  to 

Balizman  y.  Brooklyn  City  R.  Co,  73  testify  m  a  bastordy  case  involving  an 

Hun,  567,  26  N.  Y.   Supp.  311;    New  issue  as  to  premature  birth,  that,  in 

York,  C.  d  8i.  L.  R.  Co.  v.   EUie,  13  case  the  child  in  question  had  been  a 

Ohio  C.  C.  704,  6  Ohio  C.  D.  304.  seven     months'    child    and    had    been 

And  a  physician  shown  to  be  com-  treated  in  the  same  manner  as  the  evi- 

Setent  to  testify  as  an  expert  may  give  dence    tended    to    show    this    one    was 

is  opinion  as  to  whether  a  still^m  treated  at  its  birth,  the  chances  of  its 

dbild   would    have   been   bom   alive   if  survival  would  have  been  greatly  against 

medical  assistance  had  been  received  in  it,  is  not  reversible  error.     People  ew  rel. 

time.    Western  U.  Teleg.  Co.  v.  Cooper,  Sullivan  v.  Johnson,  70  111.  App.  634. 

71  Tex.  607,  1  L.  R.  A.  728,  10  Am.  St.  ^People  v.   Kerrains,  1   Thomp.  &  C. 

Rep.  772,  9  S.  W.  698.  333;  People  v.  WilUon,  109  N.  Y.  346, 

^Filer  y.  New  York  C.  R.  Co.  49  N.  Y.  16  N.  E.  640;    Von  Pollnitz  y.  State, 

42,  10  Am.  Rep.  327 ;  Penny  v.  Rochea-  92  Ga.  16,  44  Am.  St.  Rep.  72,  18  S.  E. 

ier  R.  Co.  7  App.  Div.  696,  40  N.  Y.  301;  Batten  v.  State,  80  Ind.  394;  Staie 

Supp.  172.  V.  Morphy,  33  Iowa,  270,  11  Am.  Rep. 

•Martin  v.  Southern  P.  Co.  130  Cal.  122;   State  v.  Crose,  68  Iowa,   180,  26 

286,  62  Pac.  616;  Kendall  y.  Albia,  73  N.   W.   62;   State  v.   Porter,  34   Iowa. 

Iowa,  241,  34  N.  W.  833.  133;  Page  v.  State,  61  Ala.  16;  State  v. 

In  Wisconsin,  however,  the  contrary  Wilcox,  132  N.  C.  1120,  44  S.  E.  626; 

rule  is  positively  stated.    Crouae  v.  Chi-  Robinson  v.   State    (Tex.  Crim.   App.) 

eago  d  N.  W.  R.  Co.  104  Wis.  473,  80  63  S.  W.  869. 

N.   W.   752;   Selleck  v.  Janesville,   104  And   a  medical   expert  is  competent 

Wis.  670,  47  L.  R.  A.  691,  76  Am.  St.  to  testify  as  to  the  general  or  probable 

Rep.  892,  80  N.  W.  944.  consequences  of  a  wound  caused  by  the 

*Alb€rti  V.  New  York,  L.  E.  d  W.  R.  bite  of  a  person,  not  confining  the  opin- 

Co.  118  N.  Y.  77,  6  L.  R.  A.  766,  23  N.  ion    to    the    danger    of    the    particular 

£.  35.  wound     in     question.       Rhinehart     v. 

K!legg  v.  Metropolitan  Street  R.  Co.  Whitehead,  64  Wis.  42,  24  N.  W.  401. 

1  App.  Div.  207,  37  N.  Y.  Supp.  130.  'Von  Pollnitz  v.  State,  92  Ga.  16.  44 

•Gregory  v.  New  York,  L.  E.  d  W.  R.  Am.  St.  Rep.  72,  18  S.  E.  301 ;  Page  v. 

Co.  55  Hun,  303.  8  N.  Y.  Supp.   525;  State,  61  Ala.  16. 

Huba   V.   Schenectady   R.   Co.   85   App.  ^Batten  v.  State,  80  Ind.  394 ;  Sims  v. 

Div.  199,  83  N.  Y.  Supp.  157;  Bellemare  State  (Ala.)  36  So.  138;  State  v.  Wood- 

V.  Third  Ave.  R.  Co.  46  App.  Div.  567,  ward,  84  Iowa,  172,  50  N.  W.  885;  Liv- 

01  N.  Y.  Supp.  981 ;  Johnson  y.  Man-  ingston  y.  Com.  14  Gratt.  592. 
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to  die  nature  of  the  instrument  which  would  produce  such  a  wound/* 
and  as  to  whether  a  wound  wms  inflicted  hefor©  or  after  daath;^^ 
and  a  physician  or  surgeon  may  give  his  opinion  as  to  the  probable 
cause  of  a  wound/ ^  and  as  to  the  amount  of  force  necessary  to  cause 
it*'  The  cause  of  the  particular  wound  in  question,  however,  is  a 
question  for  tlie  jury,  and  not  one  upon  which  an  expert  may  ex- 
press an  opinion.**  And  so  is  the  question  whether  a  wound  was  ao^ 
ci  den  tally  or  purposely  inflicted,'^  And  opinion  evidence  in  a  prose- 
cution for  homicide,  as  to  the  manner  in  which  the  killing  was  done, 
is  mere  speculation  with  reference  to  a  matter  about  which  the  jury 
is  as  competent  to  judge  as  the  witnesses^  and  is  not  proper  expert 
testimony-^'    Nor  is  the  position  of  the  parties  to  a  combat  at  the  time 
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^8tate  T,  Bet/mour,  94  Iowa,  6{(9»  63 
N.  W.  601 ;  Slate  v.  Morphy,  33  Iowa, 
270»  11  Am.  Rep.  122;  8tat^  v.  Knight, 
43  Me.  11;  BtaU  y.  Pike,  65  Me.  Ill; 
Willmms  r.  State,  64  Md.  3S4,  1  AtL 
887;  State  V.  Breaux,  104  I^fl.  640,  20 
So.  222 1  Territory  v.  Egan,  3  Dak.  119, 
13  N,  W.  5G8;  Eask  v.  State,  61  Ala. 
S9l  Littleton  v.  State,  128  Ala.  31,  29 
So.  390;  People  v,  Wong  Chue^f,  117 
Cal.  i;-24,  49  Pac.  833 ;  State  v.  Wilcoj;, 
132  N.  a  1120,  44  a  E.  625;  Sebastian 
Y.  State,  41  Tex.  Crim,  Rep.  248,  53  S. 
W.  875;  Banks  v.  State,  13  T<^X,  App. 
182;  Bowers  v.  State  (Wis.)  99  N.  W, 
447.  And  aee  Caleb  v.  State^  39  MiBi. 
72L 

But  where  death  \n  produced  by  the 
skull  bone  hating  pressed  in  upon  the 
brain,  the  question  aa  to  what  kind  of 
Aft  instrument  was  usied  in  eaufling  the 
injury,  and  as  to  wh<?ther  It  was  blunt 
or  sharp,  in  one  which  can  be  aa  well 
decided  by  the  jury  as  by  an  expert, 
and  an  opinion  by  an  eitpert  on  that 
subject  is  incompetent.  Wilson  v.  Peo- 
ple, 4  Park.  Crim.  Rep.  619, 

^People  V,  floTfl,  57  Mich.  506,  24  N. 
W,  843. 

And  a  phyaicion  who  performed  an 
operation  upon  an  injured  peraoii,  who 
afterwardi  died,  ia  competent  to  tea- 
tify  that  he  found  perforations  in  the 
bowel  a  of  the  wounded  man  made  by  a 
bullet  in  its  passage  through  his  etom- 
aeh,  and  that  death  waft  the  result  of 
the  wound,  and  not  of  the  operation. 
Hunter  v.  State,  30  '^ejt.  App.  314,  17 
S.  W.  414. 

^Uoh\nH€m  V.  Jfari«o,  3  Wash.  434, 
2S  Am,  St  Rep.  50»  28  Pae.  762;  Stute 
V.  Morphtf,  35  Iowa,  270,  U  Am.  Rep. 
122;  State  V.  Breaux,  104  La.  540,  29 
So.  222 ;   People  t.  Hart,  57  Mich,  505, 


24  N.  W.  843*  Gardiner  T,  Ptfopltf,  « 
Park.  Crim,  Rep.  143, 

And  the  fact  that  a  body  wms  found 
in  a  sink  or  btn^  with  several  wounds 
on  the  head,  one  of  which  involved  a 
fracture  of  the  skull  \  and  that  a  crow- 
bar, found  in  the  buildin|r,  fitted  the 
depression  in  the  skull  caused  by  the 
fracture,— ia  sufficient  to  lay  the  fomi- 
dation  for  the  admissibility  of  the  eii- 
dence  of  experts  as  to  how  and  by  what 
means  the  injuries  were  inflieted.  Davis 
V,  State,  38  Md.  15. 

^People  V.  Fish,  125  N>  Y.  lU,  26 
N.  E.  319. 

But  where  the  question  i»  whether  a 
wound  and  fracture  found  on  the  head 
of  a  person,  and  described  by  the  ci^* 
amining  phy&ician,  was  oeeasjoited  1^ 
accidentally  falling,  the  fact  tbat  some 
other  part  of  the  skull  might  or  mlfht 
not  have  been  fractured  by  ac?eident  t?Sds 
in  no  way  to  enlighten  the  jury  in  a  prot- 
eeution  for  the  murder;  and  evidence 
of  physicians  as  to  such  fracture  is  im- 
matt'rial.     Da  in*  y.  State^  38  Mil.  15. 

^*Pettple  Y.  Hare,  67  Mich.  50,5.  24  N. 
W.  843;  Bt^ie  v.  RtUnshar^er^  74  Iowa* 
106p  37  N,  W.   153. 

A  medical  expert  may  give  his  opio^ 
ion  haaed  upon  the  eicamination  of  a 
wound,  as  to  whether  or  not  m  eertain 
club  could  have  been  the  iostruniFne 
used;  but  he  cannot  be  asked  as  to 
whether  it  was  the  id^tleal  dub  which 
produced  it.  Siaie  y.  Sv^mour,  04 
Iowa,  699,  63  N.  W.  eOl. 

'^Treat  v.  Merchants'  lAf^  4«M.  109 
111.  431,  64  N.  E.  992.  Oonfrv.  8t9$9 
V,  Knight,  43  Me.  11. 

''Steaffald  v.  State,  24  TVx.  App.  207. 
5  B,  W.  853;  Hut^i  V.  SlaU,  9  Tex.  A^p, 
160. 
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m  Uow  was  stnicky  or  a  wound  made,  a  subject  for  expert  opinion  ;^^ 
and  an  opinion  as  to  the  relative  positions  of  a  person  shot  and  iJie 
person  doing  the  shooting,  at  the  time  the  shot  was  fired,  based  upon 
the  location  and  nature  of  the  wound,  is  incompetent^^ 

A  duly  qualified  medical  expert,  however,  who  examined  the  body 
of  a  deceased  person  shortly  after  the  infliction  of  a  wound  causing 
his  death,  may  give  an  opinion  as  to  whether  it  was  produced  by  a 
near  shot,  or  one  fired  from  a  distance.^^  And  a  physician  and  sur- 
geon of  experience  who  had  seen  many  gunshot  powder  marks  and 
powder  bums,  and  knew  of  his  own  knowledge  the  distance  between 
the  discharged  weapons  and  the  bodies  fired  upon,  is  sufficiently  qual- 
ified to  give  an  opinion  as  to  the  distance  at  which  a  certain  pistol 
would  produce  powder  marks  on  the  skin;*^  though  the  rule  would 
be  different  if  the  witness  did  not  appear  to  be  thus  properly  quali- 
fied as  an  expert  on  powder  marks.^^  And  a  physician  making  a  postr 
mortem  examination  of  a  person  killed  by  a  blow  upon  his  head  is 
competent  to  give  an  opinion  as  to  the  direction  from  which  the  blow 
was  delivered.^^    And  a  medical  expert  may  give  his  opinion  as  to 

^Perkins  v.  State,  6  Ohio  C.  C.  697,       ''State  y.  Aebell,  67  Kan.  398,  46  Pac. 
8  Ohio  C.  D.  292;  Broton  v.  State,  66    770. 

Ark.  693,  18  S.  W.  1061;  Kennedy  v.  ^People  v.  Hawee,  98  Cal.  648,  33 
PeopU,    39    N.    Y.    246;    Thompaon    v.    Pac  791. 

State,  30  Tex.  App.  326,  17  S.  W.  448;  And  where  a  physician  is  called  as 
People  y.  Farley,  124  Cal.  694,  67  Pac.  an  expert,  in  a  prosecution  for  murder 
571.  by    shooting,    to    show    the    effect    of 

From  the  form,  nature,  extent,  depth,  powder  marks  from  a  pistol  at  short 
length,  width,  and  direction  of  a  wound  range,  his  experiments  and  the  cloth 
being  given,  and  its  precise  location,  used  are  competent  evidence.  Sullivan 
with  a  general  statement  of  the  amount  v.  Com,  93  Pa.  284. 
of  force  requisite,  and  the  probable  *^People  v.  Lemperle,  94  Cal.  46,  29 
shape  of  the  instrument  with  which  it   Pac  709. 

was  inflicted,  the  jury  can  judge,  as  And  the  cminion  of  a  physician  in  a 
well  as  the  expert,  as  to  the  probable  prosecution  for  homicide,  as  to  the  dis- 
position of  the  person  when  the  blow  tanoe  at  which  the  pistol  used  would 
was  given.  Kennedy  v.  People,  39  N.  produce  powder  marks  on  the  skin,  is 
Y.  246.  immaterial,    where   it   appears   that   a 

^People  V.  Hill,  116  Cal.  662,  48  Pac  shot  passed  through  a  coat,  vest,  shirt, 
711;  People  v.  Smith,  93  Cal.  446,  29  and  undershirt.  People  v.  Hatoee,  98 
Pac  64;  People  v.  Milner,  122  Cal.  171,  Cal.  648,  33  Pac  791. 
54  Pac  833;  Cooper  v.  State,  23  Tex.  ^Hopt  v.  Utah,  120  U.  8.  430,  30 
331;  Williame  v.  State,  30  Tex.  App.  L.  ed.  708,  7  Sup.  Ct.  Rep.  614;  Ter- 
429,  17  S.  W.  1071.  Contra,  State  v.  ritory  v.  Egan,  3  Dak.  119,  13  N.  W. 
Merriman,  34  S.  C.  16,  12  S.  E.  619.  668;    Perry  v.   State,   110  6a.  234,  36 

But  though  the  opinion  of  a  physician    S.  E.  781 ;  Gardiner  v.  People,  6  Park, 
as  to  the  relative  positions  of  two  per-    Grim.   Rep.   143. 

sons,  one  of  whom  shot  the  other,  is  In  McKee  v.  State,  82  Ala.  32,  2  So. 
incompetent  in  a  prosecution  for  the  451,  however,  it  was  held  that  where  a 
homicide,  its  admiRsion  is  harmless,  wound  is  susceptible  of  description,  it 
where  there  is  no  question  as  to  the  is  properly  left  to  the  jury  to  determine 
killing  by  the  shooting  of  a  pistol.  Peo-  from  what  direction  the  blow  came; 
pie  V.  Hill,  116  Cal.  562,  48  Pac.  711:  and  the  opinion  of  the  witness  as  to  the 
People  V.  Lemperle,  94  Cal.  46,  29  Pac.  direction,  based  upon  the  appearance  of 
709.  the  wound,  is  incompetent. 
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the  range,  after  entering  the  body,  ofn  shot  which  caused  death,  tak- 
ing into  eonsideratiou  the  bone,  muscle,  and  other  substauoes  through 
which  it  had  to  pass.^^ 

554.  Proof  as  to  blood  itains. — Stains  of  blood  found  upon  the  per- 
son or  clothing  of  a  deceased  person  are  recognized  as  an  ordinary  in* 
dication  of  bonneide,  and  are  competent  evidence  of  its  commission 
even  in  the  absence  of  proof  that  the  stains  were  in  fact  blood 
stains;^*  constituting  primary  and  legitimate,  and  not  secondary,  e^- 
deuce  of  homicide  ;*°  its  weight  being  a  question  for  the  jury***  And 
the  witness  need  not  be  a  chemist  or  physician  or  expert  to  enable  him 
to  testify  that  certain  spots  or  stains  were  in  fact  blood  spots  or  blood 
stains;®^  and  inferences  as  to  the  relative  positions  of  two  combatants, 
based  upon  the  appearances  of  blood  stains,  are  within  the  domain  of 
common  experience,  and  not  a  matter  of  acienoe,^^  In  a  case  resting 
upon  circumstantial  evidencej  however,  proof  of  apparent  blood 
spots,  without  chemical  analysis,  does  not  warrant  the  legal  presnmp* 
tion  that  the  substance  was  bloody  becauae  of  the  similarity  of  stains 
made  by  other  substances  j^*  and  where  an  effort  is  made  to  distin- 
guish between  human  blood  and  that  of  some  animal,  the  question  is 
one  of  science  requiring  the  application  of  great  skill  and  knowledge^ 
upon  which  the  testimony  must  be  that  of  an  expert**     An  invesd- 


"Sfdif?  V.  Keene,  100  N.  C.  50fl,  6  S. 
E.  91;  Com.  v,  LeiiaiT,  3  Brewnt  (Pft.) 
249;  RtMh  v.  State,  01  Ala.  Sfl.  Contra, 
Hardin  v.  State,  40  Tex.  Crim*  Rep.  208, 
48  S.  W,  fl07. 

And  a  person  not  &  phyaiciaa  or  iur- 
geon  or  expert  cantiot  give  an  opinion 
upon  fluch  »  question,  thouj^h  he  liad 
bwn  in  the  wur,  and  had  seen  the  rang*' 
of  bnlJi*  in  a  Inr^^  numtw*r  of  gunshot 
wounds,     ftii^h  v.  State,  Gl  Ala,  HO. 

*'p€Opif  V.  Qon-alez,  35  N.  Y.  49; 
Peoph  V.  Bell,  49  Cal.  485;  Dillard  v. 
mate,  58  Misfl.  368;  Com.  v,  Crm«mire, 
15ti  Pa,  304,  27  AtL  40. 

*  People  V.  Gonzalez,  35  N.  Y.  49. 

■H'om.  V,  CrossmirGf  156  Pa.  304,  27 
Atl.  40, 

"Ureertfield  V,  People,  86  N.  Y.  75  -,  30 
Am.  Rep,  636;  Feofile  v.  Deacons,  109 
N.  Y.  374,  16  N.  K  676;  People  v.  Oon- 
«aJfff,  36  N.  Y.  49. 

The  teHtimony  of  a  chemist  who  had 
analjzod  blood,  and  that  of  an  ohaerv- 
er  who  had  simply  reeo^i^ed  it,  be- 
long  to  the  mme  legal  grtule  of  evi- 
denoe,  though  Uie  on ^  might  be  entitled 
tg  (rreater  weight  than  the  othor ;  the 
^xclTi*?ion  of  i^ither  would  he  illegnL 
People  V.  Gonzale:;,  36  N.  Y.  49. 


'DiUard  v.  State,  58  Mias.  aflS;  Com. 
V,  Sturtivantj  117  Masa,  122,  19  Am. 
Rep.  40L 

And  a  witness  familiar  with  blood, 
and  who  had  ejc^mined  blood  Btainti 
upon  a  coat,  with  a  lens,  when  they 
were  fresh,  may  testify'  that  the  ap 
pearan<:e  indicated  that  the  blood  csn>e 
from  below  upwards,  although  he  w&t 
not  an  expert,  and  had  never  eiperi- 
mented  with  blood  or  other  Huid^  in 
this  respect.  Com,  v.  Sturtivunt^  117 
Masa.  122,  19  Am.  Rep.  401. 

But  a  medical  wjtnesa  is  competeni 
to  testify  a^  to  w^hether  or  not  a  inaD 
standing  at  the  hip  of  a  recumbent  per- 
^n,  and  striking  blows  on  the  person^^ 
head  and  forehead  with  an  asie,  would 
not  newftsarjly  be  spattered  with  blood. 
Bram  v.  United  gtate^,  163  U.  8.  53* 
42  L.  ed.  668.  18  Sup.  Ct,  Rep.  183. 

''Dillard  V.  State,  58  Miss.  368. 

^Peopie  V.  Deacons,  109  N.  Y.  375,  16 
N.  E.  076 J  Sttite  v.  Knight.  43  Me,  IL 

And  the  opinion  of  a  physician  in  a 
prosecution  for  murder,  on  the  prob- 
able length  of  time  neeesj^ary  for  n  clot 
of  blood  to  ncqiiire  the  consi5tenry  in 
which  it  w*af*  found,  and  tlve  leni^i^K  of 
time  it  would  take  for  deeoca position  to 
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gatioti  or  exammation  bj  experts  of  the  clothing  or  person  of  on© 
accused  of  murder,  for  the  purpose  of  the  diseovery  of  the  preaencse 
or  absence  of  blood  stainSj  is  not  incompetent  and  improper  as  a 
violation  of  the  constitntional  provision  that  no  person  in  any  crim- 
inal  case  shall  be  compelled  to  be  a  witness  against  himself,  where  the 
exinninutiiiii  \vm  vohintarily  submitted  to.** 

555.  Ptool  ai  to  poisoning. — A  medical  exammation  and  chomical 
analysis  are  more  important  in  cases  of  alleged  poisoning  than  symp- 
toms; and  proof  of  symptoms  of  poisoning — especially  when  unsatis* 
factory  and  unreliable — will  not  warrant  conviction  for  poisoning,  in 
the  absence  of  chemical  analysis,  and  application  to  the  stomach  and 
its  contents  of  approved  tests  for  the  discovery  of  poison.*^  And 
physicians  may  testify,  in  a  prosecution  for  poisoning,  to  a  chemical 
analysis  made  by  them  of  the  stomach  of  the  deceased,  and  to  the  testa 
applied  for  detecting  the  existence  of  poison,  though  they  are  not 
professional  chemists,  and  have  no  experience  in  the  analysis  of  poi- 
son;** but  a  chemical  analysis  for  the  purpose  of  discovering  poison 
would   be  of  less    weight  if  conducted  by  persons  without  prac- 

rtical  experience,  than  if  conducted  by  practical  chemists  whose  con- 
pusjons  were  based  upon  experience,  as  well  as  upon  study.**  The 
question  of  the  condition  of  the  stomach  of  a  peraon  alleged  to  have 
been  poisoned  is  likewise  one  involving  skill  and  sciencej  and  a  proper 
subject  for  expert  testimony.**  But  specialists  of  experience  are 
'wt  in*  is  competent;  and  it  i»  within  testify  that  they  did  not  see  Any  othor 
the  i^roper  diAeretion  of  the  court  to  evidence  of  Jisea^  than  the  conditions 
fK^rmit  it  to  b«  given  on  r*?direet  ex-  descriljed  by  thorn,  and  that  they  did 
aTDinatjofi  of  a  witness*  Siatt  Y*  War-  not  discover  any  natural  cwnae  of 
rcrt,  41  Or.  S48,  69  Pac,  679,  deiith,     Peopie  T.   Benkam,    l&O    N.    V. 

And   a  physidan  who  had  exiimirted    402,  55  N.  K.   U. 
the  body  of  a  deceased  person,  and  the        **tf(aie  v.  B inkle,  6  Iowa.  380, 
fturroiindingf  at  the  pJace  where  it  was        The  weight  which  should  be  given  to 
found,   may   testify   on   an    issue  at*   to    <*vid©tiee    of    physiciflns    who    made    un 
whether   or   not   death   was   occasioned    autopsy  in  an  alleged  case  of  murder  by 
by  siiicide,  as  to  the  position  in  which    poison   depends   largely    upon   the   qb^ts 
the  body  muAt  have  lain  for  the  blood    with   which   the  various  organs  of  the 
to  take  the  course  from  the  wound   it    body   were   otamtned.      Peopie  ▼.   Ben- 
did,     Din9m&re  V,   Stai^,   «1    Neb,   418,    ham,  160  N.  Y.  402,  56  H,  1.  11, 
85  N-  W,  445,  But  to  permit  a  consideration  by  the 

^^ fare  V.  Baker,  33  W,  Va.  319,  10  S,  jury  in  a  prosecution  for  poison ing,  of 
K,  639.  And  see  State  ^.  Knight,  43  a  chemical  analyBts  of  the  stomaeh  of 
Me,  n,  the  person  poisoned,  it  is  not  necessary 

*Vo^  V.  State,  6  Fla.  591.  65  Am.  Dec.  that  it  should  be  kept  continuously  un- 
B19.    And  see  People  v,  Benh^m,  IftO  N.    der     lock     and     key,     or     continuously 


y,  402,  55  K,  E.  IL 


sealed  up;   it  is  sufTictent  If  it  sppcars 


*^State  V,  Binkle,  I!  Iowa,  380  j  8ta$e  that  it  was  the  identical  stomach,  and 

▼,  Cole,  ff3  lowR,  ess,  17  N,  W.  183.  that  no  foreign  suhstance,  such  as  poi- 

And   physiciani^   called   as   witnesses  son,    could    have    reached    it»     State   v. 

in  a  prosecution  for  murder  by  poison,  Cook,  17  Kan-  3ft2. 
may,  £»ftcr   describing  discoveriefi   made        ^Ftate  v.  Cole,  63   lowa^  697»   17   N, 

by  them  in  an  autopay,  be  perinitted  to  W,  163, 
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alone  oompetent  to  testify  as  to  the  effect  of  particular  drugs  on  the 
humaB  system;**  though  medical  experts  may  properly  testify  as  to 
the  effect  of  poisons  from  information  derived  from  the  writings  of 
standard  authors  on  the  subject^^  And  one  who  had  made  a  chem* 
ieal  analysis  of  the  stomach  of  a  person  alleged  to  have  heen  poisoned 
may  testify  as  an  expert  concerning  the  effect  of  stxycbiuii  upon  the 
human  stomach  and  upon  the  human  system,  where  he  is  a  chemist 
and  toxicologist,  though  not  a  physician  and  surgeon.** 

556.  Tlie  qnestion  of  sham  or  pretended  injury  or  diie&se.^ — A  phy- 
sician or  medical  expert  who  had  examined  or  treated  a  person  claim- 
ing to  be  ill  or  injured  is  competent  to  give  an  opinion  from  tie  gen- 
eral appearance^  actions,  and  looks  of  the  patient,  and  from  his  ex- 
amination and  statements,  as  to  whether  or  not  his  trouble  or  injury 
was  imaginary,  feigned,  or  reaL^*  And  an  opinion  of  a  medical  ex- 
pert that  physical  defects  found  upon  exaininatioB  of  the  person  are 
such  that  they  could  not  have  been  produced  by  simulation  is  compe- 
tent, and  clearly  within  the  domain  of  expert  testimony/**     A  phj- 


"JSTtefff  T.  Parry,  41  W,  Va.  Ml,  24  S. 
K  634;  Polk  v.  State,  36  Ark.  117; 
Soquet  V.  8taU,  72  Wis.  659,  40  N.  W. 
301,  Contra,  Steheri  Y.  PeopUf  143  IlL 
571,  32  N.  K  43L 

But  a  practising  physician  wlio  is  a 
gfradu&te  of  a  eolTege  of  medicine  and 
surgery  in  competent  to  express  his 
opinion  as  to  whether  a  ^ven  ciiae  is 
one  of  poisoning'  or  not;  though  it  did 
not  appear  that  he  had  ever  treated  a 
person  who  had  been  poisoned,  or  had 
ever  seen  one  treated,  the  weight  of  his 
testimony  being  a  queatioti  for  the  jury. 
People  V,  ThackeTf  109  Mich.  fi52.  66  N. 
VV.  562. 

•^Carter  ¥.  State,  2  Ind.  617;  People 
V,  Benham,  160  N,  Y.  402,  55  N.  E.  11, 
And  see  Hoard  v.  Feck,  50  Barh.  202; 
Mutual  L.  Im.  Co,  v,  Tillman,  84  Itex, 
31,  ID  S.  W.  294. 

And  a  generally  isompetent  practi- 
tioner of  medicine  who  has  made  a  ipe- 
cial  study  of  toxicology  is  competent  to 
testify  aa  an  expert  with  reference  to 
poisoning  from  a  eyanid  thouje^h  he 
never  attended  a  patient  suffering  In 
that  way.  Qenn^nia  L,  /n*.  €o.v.  Rosm 
LewCn,  24  Colo.  43,  eWS  Am*  6t  Rep. 
215,  51  Pa«.  488. 

And  the  opinion  of  a  medical  practi- 
tioner of  long  ex|jerienee  in  the  prac- 
tice of  hif  profession,  that  a  death  waa 
caused  by  arsenical  poisonings  is  not 
rendered  incompetent  h^  an  admission 
on  bis  part  that  bis  opinion  wai  baaed 


in  part  upon  the  fact  tBat  tber©  wa* 
arsenic  in  the  house  of  the  deceaaed 
person;  the  admission  going  to  hia 
credit,  and  not  to  hia  oompetency. 
Mitchell  V.  State,  68  Ala.  417* 

"State  V.  Cook,  17  Kan,  392. 

**  Br  Of  on  v.  Third  Ave.  R.  Co.  10  Miic. 
504,  43  N.  Y,  Supp.  1094;  Chicago,  JL 
L  d  T.  B.  Co.  r.  Boifle9,  11  T«i.  C^t. 
App.  522,  33  S.  W.  247;  MoGrmo  ▼,  fit. 
Louis,  B.  F,  c£  T.  R.  Go.  (Tex.  Cit. 
App.)  74  S.  W,  818;  Quaife  t.  ChieagQ 
df  ft?.  W.  Je.  Co.  48  Wia.  613,  33  Am. 
Ren.  821,  4  N.  W.  658. 

And  an  opinion  by  a  physician  baaed 
upon  actions  and  looks  of  a  patient,  and 
what  she  said,  is  not  in  coin  patent,  where 
the  witness  had  sworn  that  he  eomJd 
find  nothing  in  her  phyiiical  csonditjoa 
that  indicated  the  existence  of  pain, 
upon  the  theory  that  his  opinion  could 
only  be  an  opinion  on  the  veracity  of 
his  patient.  Quaife  ¥.  Vhimgo  d  \',  W. 
R.  Co.  48  Wis.  513,  33  Am.  Rep.  82L  4 
K.  W.  668. 

And  a  question  asked  a  phyaidan  in 
an  action  for  a  pergonal  injury,  if  it 
was  not  possible  for  a  peraoct  to  sinia' 
late  complaints  of  severe  pain  so  sj  to 
deceive  a  phyHician,  does  not  constitute 
an  attack  on  the  plaintifTs  character. 
Chioago,  R,  L  d  T.  R.  Co.  v.  Boyleg,  II 
Tex.  Civ.  App.  622,  33  S.  W.  247. 

^Earrold  v.  Winona  d  Si.  P.  B.  Co. 
47  Minn.  17,  4»  N.  W.  389;  Mis*omr% 
K.  4  T.  R.  Co.  ▼.  Wright,  19  Tei.  Cin 
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sician  is  not  oompetent,  however,  to  give  his  opinion  that  a  plaintiff 
in  an  action  for  a  personal  injury  was  shamming  before  the  jury,  a 
physician  being  no  better  qualified  on  that  subject  than  the  jurors.^^ 
And  a  medical  expert  cannot  give  his  opinion  on  the  question  whether 
or  not  a  person  claiming  injury  or  illness  is  a  malingerer.^^  And 
an  opinion  that  a  person  was  simulating  .pain  or  suffering  is  incom- 
petent, when  based  upon  personal  acquaintance  with  such  person,  or 
some  other  reason  not  within  the  range  of  expert  testimony.^'  Xor 
can  such  an  opinion  be  based  upon  mental  process ;  to  be  admissible 
it  must  be  founded  on  physical  condition  either  as  seen  or  de- 
scribed.** 

567.  The  qneition  of  weight — ^As  in  case  of  expert  evidence  general- 
ly, the  jury  is  the  judge  of  the  weight  to  be  attached  to  the  opinions 
of  medical  experts.*'  Jurors  are  not  controlled  by  medical  opinions ; 
the  medical  expert  cannot  be  put  in  the  place  of  the  jury,  and  allowed 
to  decide  the  case.*'  Such  opinions  are  to  be  considered  in  connection 
with  the  other  evidence,  and  given  just  weight ;  but  the  jury  must  de- 
termine for  itself,  from  the  whole  evidence,  the  question  at  issue  ;*^ 
and  their  value  must  be  made  to  depend  upon  the  agreement  or  non- 
agreement  of  the  facts  assumed  as  their  basis  with  the  actual  facts  of 
the  particular  case,*'  and  upon  the  opportunities  of  the  witness  to  ao- 

App.  47,  47  S.  W.  56;  Chicago  Union  the  jury  to  the  conclusion  that  a  med- 

Traction  Co,  y.  Fortier,  205  111.  305,  68  ical  opinion  must  prevail  in  the  absence 

N.  E.  948.  of  contradictory  testimony,  without  re- 

*K^ole  V.  Lake  Shore  d  M.  S,  R,  Co,  gard  to  testimony   introduced   for  the 

96  Mich..  77,  54  N.  W.  638.  purpose  of  impeachment,  is  erroneous. 

^Broum  v.  Third  Ave.  R.  Co.  19  Misc.  Miller  v.   Mutual  Ben,  L.  In9,  Co,  31 

504,  43  N.  Y.  Supp.  1094.  Iowa,  216,  7  Am.  Rep.  122. 

"H^hicnqo,  R.  I.  d  T.  R.  Co.  v.  Boylee,       '•Delafield  ▼.  Parish,  25  N.  Y.   115; 

II  Tex.  Civ.  App.  522,  33  S.  W.  247.  Bandera  v.  State,  94  Ind.  147;  Goodtoin 
And  testimony  of  a  physician  that  he  v.  State,  96  Ind.  550;   Re  Blakely,  48 

would  not  have  treated  a  patient  if  he  Wis.  294,  4  N.  W.  337;  Travelers'  Ine. 

had  believed  that  he  was  simulating  is  Co.  v.  Thornton,  119  Ga.  455,  46  S.  E. 

incompetent  and  improper,  though  not  678;  State  y.  Owen,  72  N.  C.  605. 

such  as  would  ordinarily  require  a  re-  *^Ooodwin  v.    State,    96    Ind.    550; 

Tersal.    Ibid.  State  v.  Johnson,  66  S.  C.  23,  44   S. 

**Chioago  Union  Traction  Co,  v.  For-  E.  58. 

Her,  205  111.  305,  68  N.  E.  948.  The  question  of  the  effect  upon  the 

*^atum  V.  Mohr,  21  Ark.  349;  W<ish-  weight  of  a  medical  opinion  as  to  the 

ington  v.   Cole,  6  Ala.  212;   People  v.  existence  of  a  fracture,  of  the  fact  that 

Phelan,  123  Cal.  551,  56  Pac.  424;  Mil-  it    was    formed    from    an    examination 

ler  V.  Mutual  Ben.  L.  Ins.  Co.  31  Iowa,  made  by  the  X-ray  process  of  determin- 

216,  7  Am.  Rep.  122;  Siehert  v.  People,  ing  whether  a  fracture  had  existed,  is 

143  111.  671,  32  N.  E.  431 ;   Roberta  v.  one  for  the  jury.     Miller  ▼.  Dumon,  24 

Johnson,  58  N.  Y.  613;   People  v.  Ben-  Wash.  648,  64  Pac  804. 

ham,  160  N.  Y.  402,  56  N.  E.  11 ;  State  '•Woodward  v.  Iowa  L.  Ins.  Co.  104 

V.  Wilcox,  132  N.  C.  1120,  44  S.  E.  625.  Tenn.  49,  66  S.  W.  1020;  Clark  ▼.  Btate^ 

And  an  instruction  which  will  lead  12  Ohio,  483,  40  Am.  Dee.  481. 


592 


QUESTIONS  DiSTlKCTlVELY  LKGAL. 


II  SST 


quire  skill  and  knowledge  and  the  use  he  made  of  them  opportuni- 
ties.** 

Wherij  however^  the  case  eoneerna  a  bighlj  specialized  branch  of 
the  medical  art,  with  respect  to  which  a  layman  eould  ha\ie  no  knowl* 
edge,  the  court  must  be  dependent  upon  expert  testimony;  and  in 
such  cases,  in  the  absence  of  such  evidence^  it  is  improper  to  auhmit 
the  case  to  the  jury.^''  And  evidence  of  medical  and  scientific  pe^onSj 
physicians,  surgeons,  and  chemists,  by  whom  a  body  had  been  in- 
Hpected  and  examined  either  at  the  time  of  its  discovery  or  shortly 
after,  and  their  opinions  with  reference  to  it,  are  competent  and  of 
great  value  in  a  prosecution  for  homicide,  in  establishing  the  corpm 
delicti.^^  But  such  opinions  can  only  he  regarded  as  scientific,  so 
as  to  be  entitled  to  additional  weight  so  far  as  they  relate  to  physical 
man,  and  his  diseases,  and  their  means  of  cure,**  And  where  a  med- 
ical opinion  is  given  by  a  physician,  it  becomes  a  proper  subject  for 
cross-examination  for  the  purpose  of  ascertaining  his  qualificatioii^ 
and  fairness  and  impartiality,  and  the  consequent  weight  to  which 
his  opinion  ia  entitled  f^  and  for  this  purpose  he  may  be  asked  as  to 
his  experience  and  reading  in  similar  cases,^*  and  as  to  his  treatmetil 


^State  V.  Wilcom,  132  N.  C.  1120,  44 
S.  K  625 ;  RoborU  v.  Johnson,  58  N.  Y. 
613;  Pcopies  V.  Benhnm,  160  N,  Y.  402, 
55    N*    E.    1 1 J    Washington    v.    Vole,    fi 

It  is  a  self -evident  fact  that  a  physi- 
cian who  has  seen  J  examined,  and 
treated  a  phjrsjcal  injury,  if  he  h  flkil- 
M,  i»  better  qua^Liflcd  by  reason  of  his 
superior  information  to  judge  of  the 
character  and  extent  of  the  injury,  that* 
one  who  form 8  his  opinion  from  a  mere 
verbal  deaeription  of  the  injury;  anil 
an  admisMon  to  that  effect  secured  from 
a  phybician  on  cross-examination  can- 
not be  said  to  be  prejudicial*  Robinson 
V.  m.  Louis  d  Suburban  H.  C?0.  103  Mo. 
App.  110,  77  a  W,  493. 

^'Ewinff  V.  Ooode,  7S  Fed.  442.  And 
see  Clark  v.  8taU,  12  Ohio,  483,  40  Am. 
Dec.  481. 

And  while  the  opinion  of  a  phyaician 
an  to  the  length  of  time  a  difjease  has 
exifltedj  predicated  upon  the  present 
symptoma,  ia  not  equal  in  value  to  posi- 
tive proof  of  the  fact  of  its  exijstonce, 
such  an  opinion  based  upon  persona]  ex- 
amination should  not  be  discredited  by 
the  court,  by  a  charge  that  the  teati- 
mony  of  physicians  is  matter  of  opin- 
ion only,     Bennett  v.  Fail,  26  Ala.  605. 

^Fitim  V.  Stats,  43  Misa.  473. 


''Dela field  v.  Parish,  25  N,  Y.  llfi; 
Carpenter  v.  Calvert,  83  III.  62;  J?* 
Btakelf^,  48  Wis.  294,  4  NI  W.  33T. 

And  a  medical  opinion  in  a  case,  bear- 
ing upon  the  degree  of  eerebral  diseue 
indicated  by  apoplery,  paralyaia,  1<iii  of 
speech,  convulsions,  and  other  ptiytieal 
symptoms,  ib  to  be  regarded  as  the  opia- 
ion  of  an  expert;  but  »o  far  aa  it  rests 
upon  evidence  going  to  show  a  want  (rf 
intellect*  directly,  and  not  merely  astht 
result  of  disease'  it  derives  little,  if  any* 
additional  force  from  the  proft'saioDAl 
education  of  the  witness.  Dfkffield  v. 
Parish,  26  N.  Y  115;  Be  SUtM^,  4S 
Wis,  294,  4  N.  W,  337, 

^Barr  y.  Kansas  City.  121  ilo.  22.  25 
S.  W.  562 J  Birmingham  R.  d  EUetric 
Co.  V.  KUfird,  135  Ala.  443,  33  So.  27«. 

**RoteeU  v.  /.on^lf,  11  Gray.  420; 
Btate  V,  Chiles,  44  S.  C,  338,  22  S.  I. 
33ft;  McOovern  v.  ffayjt,  75  Vt.  104,  S3 
Atl.  326. 

And  a  question  addressed  to  a  med- 
ical expert  on  crosH-ejcamination.  where 
he  had  tc^stified  in  chief  as  to  hysteria 
and  its  causes,  and  stated  that  the 
plaintiff  had  the  appearance  of  an  hyt- 
terical  person,  as  to  whether  a  patient 
ia  any  more  responsible  for  an  hyster- 
ical condition  than  any  other  cottditicm* 
is  proper*  it  being  competent  to  teat  his 
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of  the  patient  and  the  nature  of  the  ease  in  hand.^"^  Nor  is  it  im- 
proper on  eroi^g-examination  to  ask  physicians  who  attended  an  in- 
jured peraon,  bj  whom  they  were  sent  and  paid,"*  And  it  may  be 
sho^Ti  that  a  medical  expert  charged  or  expected  to  receive  greater 
oompensatioo  tiian  the  fees  allowed  by  lawj  and  that  he  is  in  tie  em- 
ploy of  one  of  the  litigants  regularly  or  frequently  as  an  expert 
witness.''^  Wliere  physicians  testify  as  to  matters  within  their  per- 
sonal knowledge,  their  testimony  is  to  be  weighed  like  that  of  other 
witnesses;**  and  they  may  be  impeached  in  the  same  way,*** 

558.  Expert  evidence  as  to  other  particular  subjects* — For  further 
instances  and  examples  of  medical  expert  testimony  see  arUe,  chap- 
ter xrx,j  Malpractice^  §§  516,  617,  518;  chapter  xxi.,  Aboetion, 
§  525  J  chapter  xxiv,.  Identification,  §  639;  chapter  xxv.,  Sor- ' 
VTVOESHIP,  §  640;  chapter  xxvi,,  Rape,  §§  643,  644;  and  see  infra, 
this  chapter.  As  to  expert  evidence  of  insanity,  see  volume  i*,  chap^ 
tar  zx,,  aubd.  tti. 

n,  Mebicax  Books, 

559*  Tiie  general  rules  as  to  admissibility, — ^The  general  mle  !a 
that  text-books  on  medicine  and  surgery,  though  standard  aiitiiority 
on  the  subject,  cannot  be  read  to  a  jury  as  independent  evirtenw  of 
the  opinions  or  theories  therein  expressed  or  advocated,***  except  for 


krtowM^  «a  to  li3rat^riA,  Birmingham 
R.  d  Eieciric  Co!  v.  Ellard,  135  Aim* 
433.  33  So,  276. 

'Baitan  V.  Stitt€,  SO  Ind.  304. 

**Chicago  City  R.  Co,  T.  CarroU,  206 
IJL  318.  m  N.  k  1087. 

^Chimgo  Cit^  It  Co.  v.  Hand^,  WB 
Uh  81,  69  N,  E.  017. 

And  where  a  phjsiciaiit  called  to  give 
eTidenoe  as  to  injuriet  Buffered  by  a 
person,  testiflfNl  that  he  refused  to  come 
to  court  tinii!  he  had  been  paid,  and 
the  plaintifTfl  attorney  sent  him  a 
cbeck,  he  may  be  required  to  st-ate  how 
mucb  he  w&s  paid;  and  refu-iiil  to  re- 
quire thii  cannot  be  deemed  to  have 
h6^n  harmlesii,  wbere  the  verdict  was 
not  incoRsifierable.  and  the  witncuHe* 
had  te«tifled  with  much  empha^jU  as  to 
permanent  resuiti  of  tlie  injury* 
Br&im  w.  Iniemrban  Street  R.  Go,  87 
N.  y.  8upp.  46  L 

^Woodtoard  v,  Jmj^  L.  InM.  €o*  104 
Tenn.  49,  66  S,  W.  1020- 

"i/iaooufi,  K.  d  T,  iL  Co,  t,  Oriitpell 
(Tex.  Civ,  AppO   78  S,  W.  3S8, 

■Fort  Bkiktf  V,  Foitf^r^  53  Neb.  28,  73 
Vol.  UL  Mi».  Jti.— 38. 


K,  W.  2&5;  Pmph  V.  (lotdmtMim,  76  Cal. 
328,  ID  Pac.  161:  dtUnghtfr  r,  Mt^rkei 
Street  R.  Co.  67  Cal,  13,  66  Am.  Rep. 
713,  6  Pac.  869;  Johmtan  v,  Richmond 
d  D.  R.  Co.  06  Ga.  685,  22  S.  E.  B94; 
Qaattlehaum  y.  State,  119  Ga,  433,  48 
8.  E.  677;  Gate  v.  Racior,  5  111.  App. 
481-  Carter  t.  8taU,  2  Ind.  617;  State 
V,  Peieriton,  110  Iowa,  647,  82  N.  W, 
329;  Stexcart  V.  Equitable  Mut,  lAf0 
A*so,  110  Iowa,  528,  81  N.  W.  782; 
State  r,  Baidmn,  36  Kan,  h  12  Pac 
318;  Dain^  v.  State,  38  Md.  15;  Ware  y. 
Ware,  8  Me,  42;  Com.  v,  M^zynski, 
149  Mam.  68,  21  N.  E,  £28;  C?om.  t, 
WiUan,  I  Gray,  338 ;  People  t,  Miltard^ 
53  Mich.  63,  18  N-  W.  662;  People  v. 
Hall.  48  Mich.  482,  42  Am.  Rep.  477,  IS 
N,  W.  M5;  Fra9f^  v,  Jennison,  42 
Mich.  20fS.  3  N.  W.  882 ;  Tinker  v.  Don- 
ald, 60  MUs.  460,  45  Am.  Rep.  416;  ff* 
Jfa*on,  60  Hun.  46,  14  N.  Y,  Supp,  434; 
Harrie  t,  Pafioma  R.  Co.  3  Bofjw.  7; 
Foq<fctt  y,  Fiseher,  23  App.  Di>r,  207.  48 
X/V.  Supp,  741;  Huffman  v  CUek,  77 
N.  a  66 1  MWfH»  V.  EaJil^M,  46  N,  C. 
(1   Jones,  h.)    387.  62  Am,  Dee.   171; 
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the  purpose  of  discrediting  a  witness  who  bases  hia  testimony  npoa 
them.**^  Nor  can  a  witness  be  allowed  to  read  from  his  owd  works 
to  support  his  testimony**^  And  a  question  as  to  whether  his  Tiews 
are  sustained  by  authorities  is  incompetent,  as  indirectly  exiling 
for  atatamenta  from  medical  books.**  Kor  can  he  testify  as  to  state- 
ments made  in  medical  books;**  and  the  fact  that  an  expert  had 
read  a  book,  and  answered  questions  with  relation  to  it^  does  not  ren- 
der the  book  itself  admissibK*®  A  mere  objection  that  a  medical 
work  is  im  material,  however,  is  insufficient  to  raise  any  question  on 
appeal;**  and  the  admission  of  such  books  is  not  reversible  error, 
where  both  parties  had  the  benefit  of  the  evidence,  and  the  question 
of  aduusaion  was  not  raised  in  the  trial  court *^ 

660.  The  contrary  rule, — The  rule  has  been  adopted  by  some  of  the 
eases  that  tlie  opinion  of  an  author  as  to  liie  contents  of  his  works 
is  better  evidence  than  the  mere  statement  of  an  opinion  by  a  witn^a 
testifying  to  his  recollection  of  them  from  former  reading,  and  Uiat 
standard  works  are  admissible  as  evidence  of  the  autbor^s  opinion 


Lttfg  T.  Drake,  1  Ohio  St.  287 ;  State  v. 
0*BTien,  1  R.  L  336;  Boehringer  v.  A. 
B-  Richfirds  Medicine  Co.  9  Tex.  Civ* 
App.  284,  29  S,  W.  508;  milling  v. 
Thorp,  M  Wis.  523,  41  Am.  Rep.  60.  11 
N.  W.  906;  Ujiion  P.  R.  Co.  v.  Yaics, 
40  L.  R.  A,  &53,  25  C-  C,  A.  103,  49  U. 
S.  App.  241,  70  Fell.  584 1  Reg.  v.  Tay- 
lor, 13  Cox.  C.  C.  77;  Darbif  v,  Omelejf, 
30  Eng.  L.  Si  Eq,  618,  I  HurUt,  &  N. 
12,  25  L.  J.  K\ch.  N.  S.  227 »  2  Jur.  N. 
S,  497  i  Ci^llier  v.  Himpsoii,  5  Car.  &.  P. 
73. 

Medicine  ib  not  to  b«  oonfiidered  aa  aji 
exiict  science,  but  rather  &s  an  inductive 
science  based  on  data  subject  to  change 
from  time  to  time,  Oaliagher  v.  Mar* 
ket  Street  R,  Co.  tl  0*1.  IZ,  50  Am. 
Rep.  713.  6  Pac.  869. 

'"People  V.  Uolden^on,  76  Gal.  328,  19 
Pac.  161;  People  v,  Vanderhoof^  71 
Mich,  158,  39  N.  W.  28;  BaU  v.  Miir- 
dock,  114  Mich.  233,  72  N.  W,  150. 

"Jfifl-  V.  Si<iv^es.  44  N.  Y.  S.  R.  300, 

17  N,  Y.  Stipp.  775. 

And  a  report  of  ft  single  cafi«  which 
had  occurred  in  the  practice  of  a  phy- 
sician, proposed  to  be  testified  to  bj 
the  phy&icinn  in  ati  action  on  a  war- 
ranty of  soundn<*sa  of  a  slave,  is  objec- 
tion able  under  the  rule  that  medical 
books  ciinnot  lie  read  in  evidenoe,  Par- 
ker V.  Johnston,  25  Ga.  576, 

-/yinJt  V,  Sheldon.  45  N.  Y.  S.  R.  105, 

18  N.  Y.  Supp.  815;  P&M  T.  Troy  di^ 


B^  Co.  81  App.  Div,  30ij  81  N,  Y.  Supp. 
46;  People  v.  Ooldemon,  76  Cal.  328,  I» 
Pac.  161. 

And  coaniel  cannot  be  pcmiitted  to 
read  to  an  expert  what  haA  been  s^id 
by  a  physician  of  high  authority  on  t 
question  involved,  in  a  medJeal  jounui. 
uid  then  ask  him  whether  h^  concurred 
in  the  viewi  there  gi^eiL.  Biai€  w^  €ok- 
m€m,  20  S.  0.  44L 

^Rc  Mmon,  60  Hun,  46,  14  N.  T. 
Supp,  434 ;  Boiilc  v.  State,  57  Wis.  47£. 
46  Am,  Rep.  41,  15  N,  W.  827;  Batv 
V.  Siate,  38  Md.  15;  Bailp  ▼,  Krettts 
mann,  141  Cal.  619,  75  Pftc  104. 

And  a  itatement  in  a  medical  book 
cannot  be  placed  before  the  jury  bj 
reading  therefrom  to  the  witness,  tm4 
then  asking  him  whether  there  was  a 
case  reported  eimJlar  to  the  one  re*d. 
Marsh4sU  v.  Brown,  50  Mjcb.  148,  15  N. 
W.  55. 

And  refuaal  to  permit  medical  wit- 
nes-^e^  to  answer  questions  &a  to  whether 
certain  medical  works,  namfng  them. 
were  standard  authorities,  is  not  error, 
where  no  previooa  mention  of  theta  wa* 
made.  F&m  v.  Peninsular  Whiie  Lmd 
d  Col&r  WorkM,  84  Mich.  676,  48  N,  W. 
203, 

*8taie  T.  0*Brim,  7  R.  I.  336. 

""State  T.  Sexton,  10  8-  D.  1^.  72  N. 
W.  84, 

^Kreusdger  v.  Chicago  S  Jf.  W.  K. 
Co.  73  Wia.  158,  40  N.  W.  651. 
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upon  questions  of  medical  skill  or  practice.^®  Under  this  rule  medi- 
cal books  may  be  read  to  the  jury  in  connection  with  a  proper  ex- 
planation of  the  terms  used,^^  and  skilled  physicians  and  surgeons  are 
competent  to  testify  as  to  who  are  standard  authors,  and  as  to  what 
treatment  they  prescribe.^®  And  a  statutory  provision  that  historical 
works,  books  of  science  or  art^  etc.,  when  made  by  indifferent  persons, 
are  presumptive  evidence  of  facts  of  general  notoriety  and  interest, 
does  not  make  inadmissible  any  such  evidence  which  was  before  ad- 
missibleJ^  But  such  books  have  not  the  weight  of  legal  authorities, 
except  so  far  as  the  views  expressed  in  them  on  the  subject  in  ques- 
tion have  been  recognized  and  sustained  by  judicial  ruling.^'  The 
United  States  circuit  court  of  appeals  however,  has  refused  to  fol- 
low the  state  courts  of  Iowa  in  the  adoption  of  the  above  rule,  hold- 
ing that  a  statute  of  that  state,  making  books  of  science  or  art  pre- 
sumptive evidence  of  facts  of  general  notoriety  or  interest,  does  not 
include  medical  works  so  as  to  make  them  evidence  of  the  opinions 
or  theories  therein  expressed.^' 

661.  Opinions  founded  on  books. — ^Though  medical  and  scientific 
books  are  not  deemed  admissible  in  evidence,  opinions  of  medical 
experts  are  not  rendered  inadmissible  by  the  fact  that  they  were  in 
0ome  degree  founded  on  books  as  a  part  of  their  general  knowledge.^^ 

^Bowman    ▼.    Wood»,    1    G.    Greene,  tween  medical  or  surgical  authoritlefl  as 

441;    Merkle   ▼.    State,    37    Ala.  139;  to   the   mode   of   treatment   or   proper 

Bales  y.  State,  63  Ala.   30;    Stouden-  course  to  be  pursued  in  a  designated 

meter  v.  Williameon,  29  Ala.  55S;  State  case  may  be  snown  by  the  evidence  of 

▼.  We$t,  Houst.  Crim.  Rep.  (Del.)  371.  competent     physicians     and     surgeons. 

Under  this  rule  evidence  of  a  med-  Ihid. 

leal  expert  as  to  whether  delusion  or  ^Ibid. 

transitory  mania  is  a  condition  recog-  ^State  v.   Weei,   Houst.   Crim.  Rep. 

nised  by  medical  authorities,  offered  for  (Del.)  371. 

the  purpose  of  proving  that  the  theory  But  the  admission  in  evidence  in  an 

in  question  is  taught  by  the  authorities,  action    for   malpractice,    of    a   medical 

Is  not  admissible,  since  the  works  them-  book,  objected  to  because  an  old  edition, 

selves  would  be  the  only  competent  evi-  and    because    the    practice    had    since 

dence  of   what   they  teach;    though   it  changed,  is  not  prejudicial  error,  where 

might  be  admissible  on  cross-examina-  the    evidence   dearly    shows    what   the 

tion  to  test  the  accuracy  of  his  knowl-  modem  practice  is.    Peck  v.  Hutohin- 

edge.     State  v.   Winter,  72   Iowa,  627,  eon,  88  Iowa,  320,  55  N.  W.  511. 

34  N.  W.  476.  '•Union  P,  R,  Co.  v.  Yates,  26  C.  C.  A. 

•Merkle  v.  State,  37  Ala.  139;  Bales  103,  40  L.  R.  A.  563,  49  U.  8.  App.  241, 

V.   State,  63  Ala.   30;    Stoudenmeier  v.  79  Fed.  584. 

Williamson,  29  Ala,  568.  '*Melvin  v.  Easley,  46  N.  C.  (1  Jones, 

But  a  jury  to  whom  passages  from  a  L.)    387,   62   Am.   Dec.    171;    Carter  v. 

scientific  work   had  been   read   as  evi-  State,  2  Ind.  617;  State  v.  Baldwin,  36 

dence  cannot  bo  permitted  to  take  the  Kan.  1,  12  Pac.  318;  Finnegan  v.  Fall 

book    with    them    into    the    jury    room  River  Oas  Works  Co.  169  Mass.  311,  34 

when  they  retire  for  deliberation,  where  N.  E.  523 ;  Wehner  v.  Lagerfelt,  27  Tex. 

the    portions    read    were    not    marked.  Civ.  App.  520,  66  S.  W.  221 ;  Collier  v. 

State  V.  Gillick,  10  Iowa,  98.  Simpson,  5  Car.  ft  P.  74. 

^Brodhead  v.  Wiltse,  35  Iowa,  429.  It  is  not  improper  for  a  medical  wit- 

And  whether  there  is  a  difference  be-  ness  to  give  the  source  of  his  opinion, 
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Medical  witnesses  are  not  confined  to  opinions  derived  from  their 
own  observation  and  experience/*  and  may  be  asked  for  their  best 
opinions  according  to  the  beat  authority  j^®  and  they  may  refer  toea^e^ 
on  record^  without  reading  them,  to  support  their  opinionaJ^  But 
the  judgment  or  opinion,  in  order  to  be  admissible,  must  be  that 
of  the  expert  himself,  and  not  merely  that  of  the  author  repeated  by 
him/*  On  this  question  see  also  discussion  as  to  qualifications  of  ex- 
I>ertaJ* 

562,  Use  of  books  in  examimng  witnesses. — Counsel  may  use  the 
statements  in  medical  books  or  medical  joui-nals  of  physicians  of  high 
standing  for  the  purpose  of  framing  questions  to  be  asked  medical 
experts  as  to  their  ovm  opinions.®**  And  a  medical  witness  may  re- 
fresh his  recollection  by  reference  to  standard  authorities  prepared 
by  persons  of  knowledge  and  ability,®*  But  the  opinion  which  he 
gives  must  be  his  own,  independent  of  that  expressed  in  the  work" 
And  books  referred  to  by  a  medical  expert  cannot  be  used  to  support 
his  testimony.*^  Nor  can  such  books  be  admitted  in  evidence  on 
cross-examination^  where  their  introduction  is  not  for  the  purpose 
of  direct  contradiction  of  something  asserted  by  the  witness,  but  sim- 


Htid  to  state  that  all  wrften  and  an- 
thoiitEes  on  the  subject,  so  far  as  he 
knowt*,  support  hia  position.  BtaU  v, 
Baidicin,  3ti  Kan.  1,  12  Pac  318. 

".Sftffic  V.  TerreU,  IS  Rich.  L.  321; 
Marshall  V.  Itroim,  50  Mich.  14R,  IS  N, 
W.  55;  Taylor  v.  Qrand  Trunk  R.  Co.  48 
N.  H.  S04.  2  Am.  Rep.  229;  State  v. 
Wood,  53  N.  H.  484. 

^Pierson  v,  Boag,  47  Barb.  243. 

^Eealif  V.  Vimlia  d  T,  R.  Go.  101  Cal. 
585,  36  Pac.   125, 

But  an  expert  witneas  testifying  as 
such  that  he  agrees  with  the  Rutbor  of 
a  work  upon  medical  jurispnulence  dan- 
not  be  handed  the  book^  and  asked  to 
read  a  certain  paragraph  pointed  out 
therein.  Com.  r*  Sturtivant^  117  Maaa. 
122,  19  Am,  Rep,  40L 

^State  V.  Baldwin,  36  Kiin.  1,  12  Pac. 
318  J  IVeftf*^  V.  Lugerfeltt  27  Tex.  CW. 
App.  520.  m  a  W.  22  L 

In  Kath  y.  WUconain  O.  R.  €o. 
rWia,)  90  N.  W.  217,  and  Soquet  v. 
State,  72  Wis.  659,  40  N.  W.  391.  it  was 
held  that  an  expert  medical  witne&a  can* 
not  state  an  opinion  based  upon  what 
be  learns  entirely  from  medical  works, 
unaiipporteti  by  pr^tctlcivl  experience  of 
his  own;  but  that  tbe  rule  goes  no 
further* 

"^Supra,  i  545, 

"^BtatB    V.    Vohtjwn,    20    S,    C.    441; 


Tompkim  v\  Weat,  56  Conn.  478,  Ifi 
Atl,  237;  Connecticut  Mui.  L.  im.  Co, 
F,  Elih,  80  111,  516.  And  see  JTeif  t. 
Lowreif,  122  Ind,  233.  7  L.  R.  A.  90,  17 
Am.  St.  Rep.  355,  23  N,  E.  156. 

It  is  not  improper  to  Mtm  oounift 
to  incorporate  quotations  from  medioi] 
works  as  part  of  hi«  qu^tioDs  ad* 
dressed  to  experts  to  t€»t  their  techni^l 
knowledge.  TfiUiant*  r.  NaUy^  20  Ky. 
L,  Rep.  244,  46  S.  W.  874. 

"State  V,  Baldicin,  36  Kan.  1,  12  Pac 
318;  Busman  V.  Click,  77  N,  C.  55; 
Union  P,  R.  Vo.  v.  rafea,  40  L,  R  A. 
553,  25  C.  a  A.  103,  40  U.  8.  App.  34!. 
70  Fed.  584. 

And  an  engraving  however  made  n^av 
he  u^ed  by  a  medical  witness  to  illuj- 
trate  hm  meaning;  but  when  offered  ti 
a  part  of  a  medtcal  book,  or  as  the  work 
of  some  distinguished  rawlical  man^  it 
should  be  excluded,  since  that  would 
give  it  undue  importjince  to  tbe  jury. 
(Jrdivap  V.  Baffncs.  50  N,  H,   150. 

^SMe  V.  Baldwin,  36  Knn,  K  18  Piie. 
318;  Huff  man  v,  Olii^k,  77  N".  C  55, 

^Gallaghm-  v.  Market  Rfreet  ff,  Cd, 
67  Cal.  l'3,  56  Am.  Rep.  713.  6  Pae  smi 
State  V.  Wintrr,  72  Iowa.  627.  U  K 
VV.  475;  £Nitt*  v.  State,  38  Md  15;  F<« 
V  PenintuJar  White  head  d  f^&t&r 
Worka,  84  Mich.  676.  48  N.  W.  203 
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plj  to  prove  a  contrary  theory,**  And  counsel  cannot^  on  crosa-exani- 
mation^  call  the  attention  of  expert  witnesses,  testifying  to  their  own 
opinions,  to  certain  medical  works,  and  read  therefrom  to  the  jury 
to  contradict  them.** 

Evidence  as  to  what  was  said  in  a  medical  hook,  however,  may  be 
contradicted  hy  producing  the  book;**^  and  reference  to  books  of  ap- 
proved authority  is  proper  on  cross-exaniinationj  in  order  to  test  the 
learning  of  a  witness*®^  And  medical  men  may  be  asked  on  cross- 
examination  whether  they  have  read  particular  medical  books  ;**  and 
whether  they  agree  with  the  authors  of  such  books;**  and 
whether  the  books  do  not  contain  statements  contrary  to  the 
viawa     expressed     by     the     witnesses.*^      But     quesUonB     as     to 


**Bloomingion  ¥.  BhtiH^k,  110  HL  219» 
&1  Am.  Rep.  fi70;  Datnt  w.  8i4iHt,  38 
Md.  15  J  Muafarland'a  Trial,  8  Abb.  Pt. 
K,  8,  67;  Mitchell  v.  Leeeh  {S.  C.)  48 
a  K  290. 

And  a  witnesSi  who,  on  direct  eiam- 
i nation^  gives  certain  medit^l  opinione, 
aind  «titt«0  they  they  tsonform  to  the  au- 
thority of  mediiml  worki,  cajiiiot  b* 
a^kcd  on  ero#a-ejcn.mi  nation  to  rcftd 
f^tatcmcnta  from  medical  work*,  and 
then  be  ae^ked  if  he  a^ees  wfth  them, 
where  the  extract*  do  not  contradict 
hia  evidence,  but  are  evidently  intended 
lo  Bustain  the  theory  of  the  crows  ex- 
ftailnli^  party,  Fiaher  v.  Bouthem  P. 
Jt  Co.  m  Cal.  599,  26  Pae.  894. 

^Butl  ¥.  Murdock.  114  Mieh.  233,  72 
N-  W.  150;  Knoll  v.  StaU,  55  Wis.  24&, 
42  Am.  Rep.  704,  12  N.  W.  360 

And  a  medical  book  is  not  rendered 
ftdmi^nible  in  a  prosetnition  for  homi- 
dde  by  the  fact  that  coimaet  for  the  ac- 
ctwcd  cea.^ed  to  crofts-examine  a  med- 
iffti  witncf^i^,  upon  the  ground  that  he 
might  afterwards  quote  tbe  book 
aninut  him.  Si^t^  v.  0*Brimi,  7  R.  L 
330. 

'*p9QpU  ▼.  MiUard,  63  Mich.  63.  18 
N.  W.  6«2;  Ripmt  t,  BUiel  30  Wii. 
ai4;  E^ntow  P.  R.  Vo.  r.  Tate*,  40  L,  R. 
A.  653,  25  C.  a  A.  103,  4fi  U.  S>  App. 
24K  79  Fed.  684. 

"Hm*  v.  Lnwrt^f,  122  fnd.  233,  7  L, 
R.  A.  90,  17  Am.  St  Rep.  355,  23  N.  E. 
156  J  Cronk  v.  Waba&h  R.  Co.  Uowa) 
m  H.  W,  881;  State  V.  Wintrr,  72  Iow»p 
C127.  34  N.  W.  475;  Hutskinam  v,  JRfaie, 
15*  Neb.  262,  27  N.  W.  1 13;  Sate  %\  Etch- 
tm-ff,  )05  Tenn.  333,  52  L.  R.  A.  §94, 
09  a  W.  1020. 

And  to  A«k  a  medieval  expert  who  hai 
iH^en  bin  opinion  npon  a  seicntiflc  ouea- 
iion,  and  utated  that  it  was  bajieo  on 


medica]  autboritiea,  to  «t4ite  what  the 
medical  atilhorities  bold  upon  thai 
question,  ia  within  tbe  legitimate  scop© 
of  croftaeitanjination,  and  not  anbjeet 
to  objection  that  the  t^atiinony  ©onsi^sts^ 
not  of  the  opinroti  of  the  witncaws,  but 
of  that  of  medical  authors.  Buti^hin- 
Bon  T  State,  19  Nek  262,  27  N.  W.  113; 
Bt&te  Y.  Winter,  72  Iowa,  627,  34  N.  W. 
476. 

"Dardy  v.  Ouselejf,  36  Eng.  L.  k  Eq, 
518,  I  Hurlst  AN.  12.  25  L.  J.  Exch. 
N.  S.  227,  2  Jur.  N.  B,  497;  Clark  v. 
Com.  Ill  Ky,  443,  63  S.  W.  740. 

^Connecti<mt  Mui,  h.  Ina.  Co.  w.  El- 
lit,  89  III.  516. 

'*Ciark  V.  Com.  Ill  Ky.  443,  63  S.  W. 
740;  State  v.  Wood,  53  N.  H.  4S4. 

And  a  physician  wbo  has  fitAted*  on 
direct  examination,  biB  knowledge  of  m 
particular  subject .  which  waa  derived 
merely  from  reading  and  studying  med* 
ical  authoriLic-'*,  may  be  crosa'examined 
as  to  bi*  general  reading,  not  by  put- 
ting  books  before  him,  but  by  inquiriea 
whether  he  had  not  found  particular 
theories  laid  down,  eon6icting  with  th© 
theory  ho  bad  advanced  as  the  result 
of  hia  reading.  State  t.  Wood,  53  N. 
H.  434. 

But  refusal  to  permit  a  witness  who 
had  given  bis  opinion  lu  to  the  sanity 
of  anfither  to  answer  the  question 
whether  he  bad  reiui  an  aLTticle  in  a 
jmimut  on  insanity*  in  which  de^ig^ 
nftted  statements  were  made,  and  whtf h- 
or  the  same  accords  with  bin  knowledge 
and  Pit  peri  en  ee.  is  not  an  abuse  of  dis- 
cretion, where  the  anfswer  would  huyo 
l^pen  a  mere  reitcTatiori  in  another  form 
*if  an  opitiinn  he  had  iilready  expressed. 
State  V.  Winter,  12  Iowa,  627,  34  N.  W. 
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extracts  from  medical  works  claimed  to  have  been  read  should 
be  strictlj  limited  to  the  one  purpose  of  testing  the  competency  of  the 
witness  aa  an  expert  and  the  value  of  his  opinion."*  And  great  care 
should  be  taken  bj  the  court  to  confine  the  questions  %vithin  reRson- 
able  liniitSj  and  to  see  that  quotations  read  are  so  fairly  selected  as 
to  present  the  author's  views  on  the  subject  under  examination,** 

563.  Use  of  books  in  argument.— Three  different  theories  of  law  ex- 
ist as  to  the  proper  use  to  be  made  of  medical  books  in  argument 
When  statements  of  a  medical  book  are  a  part  of  the  evidence,  the 
right  of  counsel  to  read  them  to  the  jury  in  argument  is,  of  course,  ab- 
solute.*^ But  where  this  is  not  the  case,  the  prevailing  rule  would 
seem  to  be  that  medical  and  scientific  works  cannot  be  read  to  the 
jury  by  counsel  in  argument  though  they  are  standard  works  of  es- 
tablished authority;**  and  failure  to  restrain  counsel,  who,  in  his 
address,  reads  and  comments  on  such  a  book  as  evidence  in  tike  cause, 
is  not  a  waiver  of  error.*^  But  it  will  be  presumed  on  appeal  that 
medical  works  read  in  evidence  against  objection  were  read  for  some 
legitimate  purpose,  where  the  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence.*''  By  another  class  of  cases,  however^  the 
rule  is  laid  down  that  extracts  from  medical  works  which  have  been 
accepted  by  the  profession  as  authority  may,  when  pertinent,  be  read 
to  the  jury  by  counsel  as  a  part  of  the  argument,*^  but  this  is  per- 


k 


"Fifffter  r.  Southern  P.  R.  Co.  89  Cat 
399,  20  Pac.  894. 

^aonnectiihit  MuL  L.  Ins,  €q*  v.  BUia^ 
S9  JJL  616. 

Refusal  to  allow  ooun&el  to  read  ]q 
fiur rebuttal  certain  portions  of  a.  med- 
ical tre*ti&e  to  discredit  and  contra- 
dict an  expert  who  has  testified  for  the 
other  Bide  ia  not  error*  wliere  It  does 
not  appear  that  the  expert  predicated 
hia  opinion  upon  the  theorj  of  that 
treatise.  People  v.  Ooldensonj  It  Cal. 
^8,  19  Pac,  161. 

«JffeoJI  r.  People,  141  Bh  195,  30  N. 
E.  329. 

**Aahworih  r,  Kiiiridga,  12  Cuah. 
193,  59  Am.  Dec.  178  j  Waahburn  y. 
Citddihy,  8  Gray,  43i>;  Com.  v.  Brown, 
121  Mas«.  89;  Com.  v,  SturHimnt,  111 
MftBB.  130,  19  Am.  Rep.  401;  People  v. 
Wheeler,  60  Cal.  6S1,  44  Am.  Hep.  7Q; 
Qu^tttebaum  v.  State,  119  Ga.  433,  46 
S.  E.  677;  Re  M^son,  60  Hun,  46,  14  N, 
Y.  Supp.  434;  Huffman  v.  CNrfc,  77  N. 
a  5riT  fiurt  w  State,  39  Tex,  Crim.  Rep. 
397,  39  L.  R.  A.  305,  40  S,  W.  1000,  43 
S.  U.  344;  Qneen  v,  Crouoh,  1  Coat,  C. 
C.  94. 

The  reason  for  the  rule  that  medical 


books  cannot  be  read  in  arfrument  h 
that  they  are  not  evidencse ;  and  that  tli« 
statements  therein  are  hearsay,  and 
want  the  aanetion  of  an  oath.  Atk* 
toorih  V,  Kittridget  12  Cush.  193,1 
Am.  Dee,  178;  People  r.  Wh«ei«r,1 
CaL  581,  44  Am.  Rep,  70. 

^Melvin  V.  Eaale^,  46  K,  C.  (1  Joaci 
t^  387,  82  Am,  Dec.  171. 

•*/?ipon  V.  Biitel,  30  Wis.  814, 

And  a  verdict  in  a  prosecution  for 
rape  is  not  yitiated  bj  the  fact  thai 
certain  books  on  the  Buhject  of  rape 
had  been  inadvertently  left  on  the  table^ 
and  were  consulted  by  the  jury  durlni^ 
tbeir  deliberntrons,  in  the  absence  of  evi- 
dence aa  to  their  contents,  or  that  they 
influenced  the  jury.  People  v.  Draper, 
1  N.  Y,  Grim.  Rep.  139. 

^ State  V.  Boyt^  48  C^nn.  320;  L^f 
V.  Drake,  1  Ohio  St.  286 ;  Btm$e  t,  d^ 
man,  20  S.  C.  44  L 

But  refuel  to  permit  Odnnael  to  reao 
extra ctn  from  a  medical  work  ««  part 
of  hin  nddresB  to  the  jury  je  not  revcr* 
flihle  error,  wnere  it  does  not  appear 
that  such  extra  eta  had  any  relevancv 
to  the  caupte  on  trial,  begg  t.  Drake,  I 
Ohio  St.  286, 
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mitted  to  be  done  only  by  way  of  illustration,*®  And  where  counsel 
reads  medical  books  to  the  jury  in  his  argument,  the  court  should 
instruct  the  jury  that  such  books  are  not  evidencei  but  simply  theo- 
ries of  medical  men.'*  There  is  still  another  class  of  cases  in  which 
the  practice  of  permitting  coimsel  while  addressing  the  jury  to  read 
extracts  from  medical  or  scientific  works  as  a  part  of  his  argument 
is  regarded  as  resting  entirely  within  the  sound  discretion  of  the  trial 
judge,^**  which  discretion  will  not  be  revised  on  appeal,  unless  it  is 
made  plainly  to  appear  that  it  has  been  abused.^^^ 

HL    PhYSIOAX  exhibition^  examination^  and  INSPSOnON. 

S64.  Competency  generally. — ^The  exhibition  of  the  injured  or  dis- 
eased member  or  portion  of  the  human  body  may  be  permitted  in  a 
proper  case  for  the  purpose  of  showing  its  actual  condition  and  the 
probable  causes  of  such  condition,^  or  of  enabling  a  medical  witness 
to  make  his  description  and  explanation  of  such  condition  more  in- 
telligible;' though  a  jury  should  not  be  permitted  to  determine  for 


"^Bayle  y.  State,  57  Wis.  472,  46  Am. 
IU».  41,  16  N.  W.  827. 

It  would  be  an  abuse  of  privilege  for 
counsel  to  make  the  right  to  quote 
from  medical  books  as  a  part  of  bis  ar- 
gument a  pretense  for  getting  improper 
matter  before  the  jury  to  be  used  as 
evidence.  Legg  v.  Drctke,  I  Ohio  St. 
287. 

•Foe  V.  People,  40  Dl.  410;  Harvey 
T.  Btaie,  40  Ind.  616;  Cory  v.  Sileoa,  6 
Ind.  89. 

«*f7nioii  P.  R.  Co.  V.  Tatee,  40  L.  R. 
A.  553.  26  C.  C.  A.  103,  40  U.  S.  App. 
241,  79  Fed.  684;  Wade  v.  DeWitt,  20 
Tez.  308;  Croee  v.  State,  11  Tex.  App. 
84;  Hudson  v.  State,  6  Tex.  App.  566, 
32  Am.  Rep.  603;  Luning  v.  State,  1 
Chand.  (Wis.)  178,  2  Pinney,  216,  62 
Am.  Dec.   153. 

^Oroea  v.  State,  11  Tex.  App.  84; 
Hudeon  v.  State,  6  Tex.  App.  565,  82 
Am.  Rep.  608. 

^Hesa  V.  Lovorey,  122  Ind.  226,  7  L.  R. 
A.  00,  17  Am.  St.  Rep.  366,  23  N.  E. 
166;  Lomsville,  V,  A.  d  C,  R.  Co,  v. 
Wood.  113  Ind.  644,  14  N.  E.  672,  16  N. 
E.  197;  Swift  d  Co.  v.  O'yeill,  88  111. 
App.  162;  West  Chicago  Street  R.  Co, 
V.  Grenell,  90  111.  App.  30;  Plummer  v. 
Milan,  70  Mo.  App.  430;  Orscheln  v. 
Scott,  00  Mo.  App.  362;  Nebonne  v. 
Concord  R.  Co,  68  N.  H.  206,  44  Atl. 
621 ;  Crete  v.  Hendricks,  2  Herdman 
(Neb.)   847,  00  N.  W.  216;  MoNaier  v. 


Manhattan  R,  Co.  22  N.  T.  8.  R.  840, 
4  N.  Y.  Supp.  810;  Winner  v.  Lathrop, 

67  Hun,  61  i,  22  K.  Y.  Supp.  616;  Hiller 
V.  Sharon  Springs,  28  Hun,  344;  Fow- 
ler V.  Sergeant,  1  Grant,  uas.  366;  Mis- 
souri, K,  d  T,  R,  Co.  V.  Moody  (Tex. 
Civ.  App.)  70  S.  W.  866;  Temas  Mid- 
land R.  Co.  V.  Brown  (Tex.  Civ.  App.) 

68  S.  W.  44. 

And  allowing  the  plaintiff  In  aa  ac- 
tion for  personal  injuries  to  cohibit 
her  actual  condition  to  the  fury  1^ 
lying  on  a  lounge,  with  her  physidan 
attending  her.  when  her  testimony  is 
taken,  and  allowing  her  daughter  to 
weep,  are  not  grouncb  for  revered.  Bel- 
leok  V.  Janaaville,  100  Wis.  157,  41  L. 
R.  A.  563,  60  Am.  St.  Rep.  906,  76  N. 
W.  975. 

And  the  fact  that  a  plaintiff  in  an 
action  for  a  personal  injury  exhibited 
his  injured  limb,  and  by  its  movements 
illustrated  its  defects,  of  his  own  voli- 
tion and  upon  request  of  his  counsel, 
without  requirement  of  the  court,  does 
not  affect  the  legal  aspect  of  such  ac- 
tion MB  evidence.  Arkansas  River 
Packet  Co.  v.  Hobhs,  106  Tenn.  29,  58 
S.  W.  278. 

*Mulhado  v.  Brooklyn  City  R,  Co.  80 
N.  Y.  370. 

And  an  expert  physician  and  surgeon 
testifying  in  a  prosecution  for  murder 
after  examination  of  the  body  of  the 
deceased  may  be  permitted  to  exhibit 
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tliemselves  as  to  the  propriety  of  a  physician'a  treatxneiit  by  personal 
inspection.*  And  the  exhibition  of  sections  or  portions  of  the 
human  bodyj  though  not  in  itself  evidence^  may  be  permitted  in  the 
tiiscretion  of  the  courtj  where  it  might  serve  to  illustrate  a  purpose, 
and  assist  the  jury  in  understanding  expert  testimony  ;*  and  the  nile 
is  the  same  with  reference  to  an  exhibition  of  the  bonea  of  deceased 
peraons."  And  the  exhibition  to  the  jury  of  a  human  aknll,  for  the 
purpose  of  explaining  the  nature  of  an  injury,  ia  not  objectionable.* 
Not  is  an  X-ray  photograph,  taken  by  a  physician  having  skill  as 
auchj  and  in  taking  such  photographs,  showing  a  fracture  or  other 
injury,  proved  to  be  an  accurate  representation  of  the  oondition  in 
question,  incompetent^  And  such  exhibitions  are  not  subject  to  ob- 
jection that  they  tend  to  excite  sympathy  or  prejudice.®  And  the 
exhibition  of  a  weapon  or  instrument  which  the  evidence  tends 
to  show  caused  the  injuiy  is  competent;*  and  so  is  the  eshibition 
of  surgical  instruments  by  which  an  operation  was  performed,^" 

But  refusal  to  permit  a  section  of  the  human  body  to  be  exhibited 
was  not  an  abuse  of  the  discretion,  where  it  was  of  doubtful  utility 
and  offensive  in  its  nature  and  the  testimony  was  reasonably  intelh- 
gible  in  itself***  And  an  exhibition  of  an  injury  to  the  jury  in  an 
action  for  damages  therefor  should  not  be  permitted,  if  not  made  for 


t©  th#  jury  engraved  plates  of  parts  of 
tbe  human  body,  and  pJirtfi  of  skeJeton, 
in  order  to  iliustratc  hia  testimony  in 
describing  the  wounds,  for  the  purpose 
of  rendering  his  testimony  more  intel- 
ligible. State  V.  Knight,  43  Me.  11. 
'Carst^is  V,  Hanselman,  61  Mich.  42fl, 

I  Am.  St  Eep.  606,  2S  N,  W.  i69. 

But  tbe  principle  that  a.  jury  must 
not  be  permitted  to  decide  a  case  on 
their  private  knowledge  only  psciudes 
evidence  which  i»  not  produced  at  tbe 
trial,  and  is  not  violated  by  tbe  exhi- 
bition  of  tbe  injured  leg  of  the  plain- 
tiff to  tbe  jury  in  an  action  for  dam- 
ages for  a  personal  injury,  ffitler  r, 
SAoron  Springs,  28  Hun,  344. 

*Kfiowfea  V.  Crampion,  66  Conn.  336, 

II  AtL   593. 

'State  V.  Wieners,  00  Mo.  13;  WiU 
liams  V.  ^ally,  20  Ky.  L.  Kep.  244,  45 
S.  VV.  874. 

'McNaier  v.  Manhattan  R.  Co.  22  N* 
Y.  B.  R.  840,  4  N.  Y.  Supp.  310;  Gar* 
diner  v.  People,  6  Park.  Crim.  Rep.  155. 

And  the  fact  that  the  deeeasd  had 
an  exeepdingly  thin  skull  is  competent 
and  important  in  a  proBeeutjon  for 
ni an t5 laughter,   in   estimating  the   char- 


acter and  prohabl#  cffeet  of  blowr 
thown  to  have  been  given  bj  the  de^ 
fehdajtt  to  the  deceased.  State  v.  Fkih 
lips   (Iowa)   8&  N.  W.  1092, 

And  a  physician  testifying  m  a  wit- 
ness in  a  prosecution  for  murder  may 
be  permitted  ta  examine  the  skull  of 
the  person  killed,  m  eourt,  to|f?ther 
with  the  broken  gun  found  beside  such 
person's  dend  body,  &nd  explain  frac^ 
tures  in  the  skull  and  marks  on  it  and 
»how  the  fit  of  parts  of  the  gunlock  and 
flight  In  indentations  or  fractures  in 
the  skulL  Gardiner  v.  People,  §  P4rk* 
Grim*  Rep*  155. 

^Miitef  v,  Dumon,  24  Waah.  648*  W 
Pac*  804;  Bruor  v  a^U,  m  Tenn.  303. 
41  S*  W,  445;  Alherii  v,  Ne%o  York,  L. 
E.  ^  W.  R.  Co,  118  N*  Y,  n,  «  L,  R, 
A.  766,  23  N,  E.  36, 

■OrtcAelw  V.  Bcott,  90  Mo.  App,  352; 
mate  V.  W\ef%er&,  66  Mo.  13* 

^Territory  v.  Egoit^,  3  Dak,  lift,  13  N, 
W.  568;  People  ▼.  Jforote*  {Q^i.\  IT 
Pae,  470* 

"ilfc?l^aiV  V-  Manhattan  R.  €0.  22  S. 
Y,  B.  R.  840,  4  N.  Y.  Supp.  310. 

^Knowles  v.  Crampion^  65  Conn.  33 Sj, 
11  AtL  5U3. 
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tlie  piiri>ose  of  establishing  some  designated  fact  material  to  the  iB- 
sue.^^    Where  an  iiijtired  person  voluntarilj  exhibits  his  injuries  to 
I  ill©  jury,  the  opposing  party  is  entitled  to  have  medical  experts  aelect- 
f^  by  him  make  an  examination  for  the  purpose  of  testifying.^^ 

665,  Power  to  compel  in  divorce  and  criminal  cases. — For  the  pur- 
pose of  protecting  the  rightful  sucees-^ion  ti>  the  property  of  deceased 
peraotis  against  fraudulent  claims  courts  of  chancery  in  actions  for 
divorce,  and  annulment  of  marriage,  have  exercised  the  right  to 
compel  (M)rapulsory  physical  examination  by  physicians  in  deter- 
mining claims  of  impotence  and  other  similar  questiona  as  affecting 
the  validity  of  marriage;  the  right  resting  upon  the  interest  which 
the  public,  as  well  aa  the  parties,  have  in  the  question  of  upholding  or 
dissolving  the  marriage  state,  and  upoD  the  necessity  of  such  evidence 
to  enable  the  court  to  exercise  ita  jurisdiction,'*  And  an  order  for 
the  examination  of  the  defendant's  person  by  physicians  in  such  a 
case  ift  a  matter  of  discretion  with  the  chancellor;  and  the  exercLse 
of  that  discretion  cannot  be  revised  on  error  or  appeal,'*    But  a  phyar 


^N€h&tme  V.  Coneord  R,  Co.  68  N.  R. 
2£Jfl,  44  Atl.  62  L 

And  a  wjineBii  in  an  a«2ti<m  for  &  p^r- 
oovml  injury  couM  wot  be  ptrmitted  to 
exhibit  hi»  injured  limb  to  the  jury  for 
the  purpose  of  flhowin§^  that  the  injury 
w«a  similar  to  thut  suffered  by  the 
plaintifT,  and  that  his  injury  bad 
Wled,  with  a  view  of  disproving  a 
dabn  that  the  plaintiff**  injury  was 
permanent,  and  would  permanently  dis- 
able him  from  attending^  to  his  busi- 
nee*;  the  court  having  pennitted  lib- 
eri.1  eiEamination  of  the  witness,  and  al- 
lowed all  proper  iestirnony  tending  to 
contradict  the  plaintiff.  Grand  Lhdge 
BrGih^hood  of  R.  TTainmen  v-  Ran- 
dolpK  186  TIL  80,  57  N.  E.  882. 

"CAtcwKjo,  H.  I.  d  T.  R,  Co.  -v.  Lang* 
Aim.  m  Tex.  709,  50  R  W.  674,  61  S. 
W,  331,  Affirming  19  Tex.  Civ.  App. 
fi«S*  47  S.  \V,  1027,  48  S.  W.  610. 

»-f7ni^  P.  B.  Co.  V-  Baigford,  141  U. 
S.  260,  35  L,  ed.  734.  11  Sup.  Ct,  Rep, 
imO;  MoQuigan  v.  Dclav^re,  h.  4  W. 
R.  Co.  120  N.  Y.  60,  14  L.  It  A.  46ft,  26 
Am,  St,  Rep.  507,  29  N.  E.  235;  Devrnt^ 
b^ffh  V.  DevanhagK  5  PaifC«,  654,  2S 
Am.  Dee,  443-  Anonymous,  80  Ala.  291, 
7  L.  IL  A.  426,  18  Am,  St.  Rep,  116,  7 
So.  100;  Sti^g  ▼.  Bdg^ogmbe,  32  L,  J. 
Prob.  K.  8.  153.  3  SwAbcy  &  T.  240,  9 
Jut,  N,  S,  608,  8  L.  T,  N,  a  643^   12 

UWk.  Rep.  10;   B v.  C ,  32  L, 

J.  Prob,  N,  a  135;  B ▼,  h ,  16 


V,  0- 


32  U 


Week.  Rep-  943;  C^ 
J.  Prob.  N,  S,  12. 

Where  impotency  is  niad«  a  ground 
for  annulling  a  murringe  by  atatute, 
the  power  exists  in  a  court  havin|^  ju- 
risdiction of  auch  a  case  to  compel  a 
phywical  oxamination  of  a  partj'  to  as- 
certain ita  existence,  altliough  the  stat- 
ute doei  not  provide  for  it.  LeBarron 
V.  LeBarron,  35  Vt,  3rt5. 

So.  a  writ  rfe  ventre  fntptdfrufo 
ultould  be  ordered  in  a  caae  where  the 
child  In  question,  or  children,  would  be 
entitled  to  a  uum  of  money  to  be  raided 
under  a  trust  for  a  number  of  janr^  out 
of  real  estate.  Re  Btakemorei  14  L.  J. 
Ch.  N.  8.  336. 

**Anonymous,  36  Ala.  226. 

And  where  the  answer  in  a  «ult  to 
annul  a  marriage  on  the  ^ound  of 
physical  incapaeity  of  the  defendant  ad- 
mits preaent  incapacitj,  but  denies  that 
it  ex]Bt«d  at  the  time  of  the  marriage, 
and  the  nature  of  the  incapacity  is  such 
as  to  render  a  surgical  examination  of 
the  defendant  neoessarj,  in  connect io& 
with  a  p^^rsonal  examination  on  oath  aa 
to  the  commencement  and  progresa  of 
the  diseafM^  whieh  created  the  incapaci- 
ty, the  court  will  direct  the  defendant 
to  submit  to  such  an  ejcami nation,  al- 
though she  had  been  previously  exam^ 
ined  ex  parte,  without  oath,  by  her  own 
me<ij»il  nttendanta.  NeioeU  v*  NmoeU^ 
9  Paige,  26. 
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leal  examination  in  an  action  for  a  decree  of  nullity  of  marriage, 
based  on  alleged  impotenoej  will  not  be  granted  eKoept  on  the  clearest 
proof  of  sincerity  and  ne<^ssitj — especially  where  the  partiea  are 
advanced  in  years*^*  With  refereoee  to  criminal  cases,  however,  com- 
pulsory phyaical  inspection  or  examination  ia  effectually  prevented 
by  (X)nstitutional  provisions  that  no  person  shall  be  compelled  in  a 
eriminal  case  to  give  evidence  against  himself  J*  And  it  has  been 
doubted  whether  in  cases  of  rape  and  cognate  offenses  the  coiirt  has 
the  power  to  make  an  order  compelling  the  inspection  of  the  person 
of  the  prosecutrix  in  the  event  of  her  refusal  to  submit  to  examina- 
tion ;  it  has  been  suggested  that  if  such  examination  can  be  compelled 
in  any  case,  it  is  a  matter  of  judicial  discretion,^  ^  But  the  constitu- 
tional  provision  against  compelling  a  person  in  a  criminal  case  to 
give  evidence  against  himself  does  not  apply  to  an  investigation  or 
examination  by  experts  of  the  clothing  or  person  of  one  accused  of 
murder,  for  the  purpose  of  ascertaining  the  presence  or  absence  of 
blood  stains.^*  And  the  rule  was  settled  in  early  times,  tiiough  dow 
apparently  in  disuse,  that  on  a  plea  of  pregnancy  by  a  woman  charged 
with  a  crime  punishable  with  death,  the  question  should  be  tried  by 
a  jury  of  matrons,  acting,  if  desired,  with  the  assistance  of  a  sur- 


geon.^** 

^*Srigg$  T.  Morg<m  2,  Hagg.  Consist. 
Rep.  324. 

And  A  divorce  will  not  be  granted  to 
a  hue  band  on  the  g^round  that  hia  wife, 
at  the  time  of  the  marriaget  was  phys- 
ically and  incurably  iiK^pacitated  from 
enter lEig  into  the  marriage  statet  where 
three  physician b  testified  from  profes- 
sional examination  that  her  diseaae  waa 
incurable,  and  two  other  physicians  te«^ 
tified  that  on  a  subsequent  examination 
by  them  they  found  her  to  be  entirely 
cured.     Anonymous ^  35  Ala.  226. 

"StuU  Y,  HMghi,  117  Iowa,  650,  60 
L.  R.  A,  437,  U  Am>  St  Rep,  323,  91 
K.  W.  055  J  People  v,  MoCoy,  45  How. 
Pr,  216;  Fmpls  v,  8toui,  3  Farlc.  Grim. 
Hep.  670, 

But  the  mere  fact  that  the  person  ex- 
amined waa  in  custody  does  not  show 
compulsion  as  against  evidence  of  posi- 
tive aABcnt*  People  T.  BtouU  3  Park. 
Grim.  Rep.  670. 

And  the  evidence  of  a  physiejan  as  to 
the  condition  of  the  wounded  head  of  a 
person  charged  with  murder  is  not  ren- 
dered objectionable  as  being  compulsory 
evidence  by  the  defendant  ng^ninst  him- 
self hj  the  fact  that  hks  head  had  been 


shaved  for  the  purpose  of  medical  at- 
tendance, where  it  appears  that  be  vol* 
untariiy  permitted  the  shaving,  and  t*i* 
eJtami  nation  could  have  been  inad« 
without  It.  Btate  w.  rettoCon,  ISft  Mo, 
354,  60  8*  W,  743. 

And  the  fact  that  a  physical  exam* 
ination  by  a  physician  waa  compulsory, 
and  without  the  consent  of  the  person 
examined,  does  not  reader  the  infortna- 
tion  obtained  by  the  physician  in  com* 
petent  as  a  privilege  comoiunicatioa. 
State  V.  RMght,  117  Iowa,  650,  50  U  K. 
A.  437,  04  Am,  8t.  Eep.  3£3,  01  N.  W. 
035. 

'^McGuf  V.  8mte,  m  Ala.  147,  le  Ao. 
St.  Rep.  25,  7  So,  35. 

""State  V.  Baker,  33  W,  Va,  310.  10  a 
K  039. 

*8tate  V.  Arden,  1  Bay,  487 1  Reg.  v. 
Wycherhy,  8  Car.  &  P,  262. 

If  a  jury  of  matrons  called  In  a  mur- 
der case  to  ascertain  the  condition  of 
the  accused  wish  to  have  the  evidence 
of  a  surgeon  before  they  give  their  ver- 
dtct,  they  should  return  into  the  court, 
and  the  surgeon  should  be  examined  aa 
41  witness  irt  open  court.  Bm$,  T* 
Wychtrley,  8  Car.  &  P.  202. 
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566.  Compulsion  in  case  of  persoBal  injury. —  In  civil  suits  generally, 
— especially  io  the  United  States, — the  prevaiUng  rule  would  seem 
to  be  that  a  physical  examination  before  trial  cannot  be  compelled 
in  the  absence  of  a  statutory  enactment  permitting  it.^^  But  such  ex- 
I  aminations  in  actions  for  personal  injury  are  provided  for  by  stat- 
ute in  some  of  the  states;  and  provisions  therefor  are  not  unconsti- 
tutional as  depriv  ing  one  of  liberty  and  equal  protection  of  the  lawgj^* 
or  as  interfering  with  the  sacredness  or  privacy  of  one's  persoOj'*  or 
as  an  infringement  of  the  right  to  be  confronted  with  witnesses,** 
And  there  is  a  strong  holding  that  courts  have  an  inherent  jurisdie- 
tion  to  grant  a  compulsory  order  requiring  a  party  to  submit  to  such 
a  physical  examination  before  trial  ;^^  and  that  in  actions  for  per- 
ional  injuries  the  plaintiff  may  be  required  by  the  court,  upon  prop- 
er application,  to  submit  his  person  to  an  examination  for  the  pm^ 
pose  of  ascertaining  the  character  and  extent  of  his  injuries*'^    With 


» 


Co.  129  N.  Y.  50,  14  L.  R.  A.  486,  26 
Am.  St.  Rep.  507,  29  K,  E.  235;  ^t* 
m-ta  V,  Ogdenxburgh  d  L.  €.  R.  Co.  29 
Hun,  164;  N^t^mait  v.  Third  Ave,  R.  Co. 
18  Jonea  k  S.  412;  Sawige  v.  Murray, 
March  Special  Term,  Brooklyn  City 
Court,  1889;  Kem  v.  Bridvcelt,  119  liii 
226,  12  Am.  St.  Rep.  409.  21  N.  E.  fl64; 
8t  Louis  d  B.  W.  R,  Vq,  v.  lAndse^ 
(Tex.  Civ.  App.)  81  8.  W,  67;  Union^ 
P.  R,  €n,  V.  Bottford,  141  U.  S.  2S0,  35 
L,  ed.  734,  11  Sup.  Ct  Rep.  1000. 

•Lyo«  V.  Manhattan  R.  Co.  142  N.  Y, 
298.  25  L.  R,  A.  402,  37  N,  E,  113. 

^MtQov^m  ▼.  HopCf  63  N.  J.  L.  76, 
42  AU.  830. 

But  nn  order  for  the  physical  exam^ 
infttion  of  the  plaintiCT  in  an  action  for 
^cvsona]  injury,  under  a  statute  pro- 
dding that,  in  grunting  an  order  for 
t&d  examJnatton  of  tlw  plairitilT  before 
trwU  the  omirt  may  direct  the  plain tifl 
to  submit  to  a  physical  eTcamination^ 
can  be  made  only  in  eonneetion  with, 
and  M  part  of,  aa  order  for  the  ex- 
amination of  the  party  before  trial*  and 
in  conformity  with  the  provision »  of 
Ifiw  (or  such  exaiiiinntionfl.  Lyon  \\ 
Manhaifan  R.  Co.  142  N,  Y.  208,  25  L. 
R.  A.  402,  37  N.  E.  113, 

And  where  a  statute  permitting  a 
pby!«t<^l  examination  of  a  person  who 
nad  suffered  an  injury  takes  effect  after 
trial  of  an  action  therefor,  but  before 
the  entry  of  judgment,  evidence  which 
may  be  produced  by  such  an  ex  ami  na- 
tion eacmot  be  treated  aa  newly  disoov^ 


ered  eHdenee*  and  as  furnishing  a 
ground  for  a  new  trial.  Colg  t,  FaU 
Br&ok  CoiU  Co.  87  Hun,  684,  34  N.  Y. 
Supp.  572. 

^Sohroeder  if,  Chicago,  R.  J,  d  F.  R. 
Co,  47  Iowa,  375  J  Beckwiih  w.  New 
TorJfc  C.  R.  Co.  64  Barb.  299;  WaUh  f. 
fia^^,  52  How.  Pr.  334;  Shepard  ▼. 
MisEouri  P.  R.  Co,  85  Mo.  629^  66  Am. 
H«p.  300;  White  y.  MHiC€tukee  Cit^  R. 
Co,  61  Wis.  536,  50  Am.  Eep.  164,  21  N. 
W.  624. 

WaUh  Y,  8ayr9,  62  How.  Pr.  334,  and 
Bmckwiik  T.  Ne%&  York  €,  R.  Co,  64 
Barb.  299,  supraf  are  clearly  overruled 
by  the  later  New  York  cases,  cited 
9upra,  eunporting  the  contrary  doctrine, 
though  tney,  in  turn,  have  been  over* 
ruled  in  part  by  statutory  enactment. 

An  injured  pernon  cannot  be  com- 
pelled to  exhibit  hia  injury  to  tbe  jury, 
however,  in  an  action  broug^ht  by  the 
physician  attending  him  agiiinst  the 
person  causing  the  injury,  who  had  em- 
ployed the  phvsicinn,  for  his  services. 
McK  night  v,'  Detroit  d  M,  R,  Co. 
(Mich.)  10  Det  L.  N.  777^  97  N.  W. 
772. 

^Schroed^  ^*  Chicago^  K.  J.  d  P.  R. 
Co.  47  Iowa.  375;  Sibletf  v.  Smith,  4fl 
Ark.  275,  65  Am.  Rep.  534;  Richmond 
d  D.  R.  Co.  V.  Childress,  82  Ga.  710,  a 
L.  R.  A.  SOS.  14  Am.  St.  Rep.  1811,  9  S. 
E.  002;  Beckuith  v.  New  York  0,  R, 
Co.  64  Barb.  203;  Shato  y.  Van  Rttmwe- 
her,  60  How,  Pr.  143;  Stuart  v.  Ha- 
rtns.  17  Neb  211»  22  N,  VV.  419;  Ht-^a 
V.  Lake  Shore  d  M.  H.  R.  To.  7  Pr.  Cn. 
Ct,  665  J  Lane  v,  Spokane  FaiU  d  S\  R. 
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reference  to  examinations  at  a  trial,  the  same  conflict  of  authority 
exists ;  the  rule  on  tlie  one  hand  being  that  tlie  csourt  has  no  power  to 
eompel  the  examination  of  a  party  to  an  action  by  a  phyaiciaD  in  tise 
presence  of  the  jury;^^  and  the  one  on  the  other  band  being,  that,  in 
actions  for  personal  injurieSj  the  court  may^  in  a  proper  case  at  the 
trial,  direct  the  plaintiff  to  submit  to  a  personal  examination  by  phy- 
sicians on  behalf  of  the  defendant^*  And  the  court  has  power  in  a 
proper  case,  and  under  proper  circumstances,  to  require  the  plabufi 
to  perform  physical  acts  in  the  presence  of  the  jury,  which  will  tend 
to  show  the  nature  and  extent  of  his  injuries,^* 

Though  the  power  is  deemed  to  exist,  however,  there  is  no  absolute 
right  to  insist  upon  such  an  examination,**  The  courts  must  exer- 
cise  a  sound  discretion  in  compelling  or  refusing  the  examination, 
which  is  subject  to  review  in  case  of  abuse-^^  And  an  application  for 
Buch  an  examination  should  not  be  granted,  unless  the  ends  of  justioe 


Oo,  21  Waah.  1 10,  40  L.  R.  A.  153.  76 
Am.  St.  Rep.  821,  57  Pac,  367, 

An  exammation  properly  made  by  a 
medical  expert  is  not  rendered  inadmiB- 
E^ible  in  evidenoe  in  an  aelion  for  a  per^ 
Bonal  injury  by  the  fact  that  it  wa» 
made  after  the  commencement  of  the 
action*  Loui^^Ue,  N.  A.  d  €.  R*  Co.  ▼, 
Falveu,  104  Ind,  409,  3  N.  E,  389,  4  N. 
K    908 

»Pori^^  V.  Enslow,  102  Hh  272,  40 
Am.  Rep.  588 f  L<yyd  v.  Hannibal  d:  8t. 
J,  R.  Vo.  53  Mo.  509;  MoBwyny  7, 
Btoadivay  d  8,  A.  R.  Vo.  27  N.  Y,  S.  E. 
363.  7  N;  Y.  Supp.  456, 

In  Stuart  v.  HavCTis,  17  Neb,  211,  22 
N.  W.  419,  it  was  held  that  an  applica- 
tion for  a  physical  examination,  maile 
during  the  trial,  may  be  denied ;  since, 
if  desired,  it  should  have  been  made  be- 
fore  the  trial  began. 

^White  V.  Miiumukee  Vviu  R.  Co.  fll 
Wis.  636,  50  Am.  Rep.  154,  21  N.  VV. 
524;  Atchison,  T.  d  8.  F.  R.  Co.  v*  fhul, 
29  Kan.  466,  44  Am.  Rep.  659;  Belt 
Ehctria  Line  Co.  y.  Aliens  102  Ky.  651, 
80  Am.  St.  Rep.  374,  44  S.  W.  89;  Belh 
of  Nelson  Distilling  Co.  v.  Riggs,  104 
Ky.  1,  45  S.  W.  99;  Craves  v.  Battle 
Vreek,  95  Mich,  266,  l9  L,  R.  A.  641, 
36  Am.  St.  Rep.  661,  64  N.  W,  757, 

The  question  of  the  power  to  order  a 
physical  exaramation  of  a  person  who 
had  suffered  an  injury  is  the  same,  in 
the  absence  of  statutory  authority* 
whether  it  is  sought  to  compel  submis- 
sion to  such  laJQ  examination  before 
trial,  or  at  trial.     Cole  v.  Fall  Brook 


Coal  Cq.  87  Hun.  584,  M  N»  Y.  Supp. 
672. 

''Hatfield  T.  St.  F^ul  d  D.  R.  Co.  33 
Minn.  130,  53  Am.  Eep.  14,  22  N.  W. 
176. 

^Nortm  T.  8t.  Louis  d  B,  B.  Co.  40 
Mo*  App.  642;  Shepard  v.  Missouri  F. 
B.  Co.  B&  Mo,  629,  55  Am,  Rep.  3*0; 
Belle  of  Nelsom  Distilling  Co,  r,  Riggs, 
104  Ky.  1,  45  a  W.  99. 

In  Sibley  v.  Smith,  46  Ark.  275,  5S 
Am.  Rep.  584,  however*  it  wa«  held 
that  where  the  plaintiff  in  an  actioQ  for 
damages  alleges  that  they  are  of  a  per- 
manent nature,  the  defendant  is  enti- 
tled, as  a  matter  of  right,  to  bare  the 
opinion  of  a  surgeon  upon  his  condi- 
tion, based  upon  personal  examination; 
and  the  court  may,  upon  demand^  com- 
pel the  plaintiff  to  submit  to  it. 

'"Sibtey  Y.  Smith,  46  Ark,  275,  65  An, 
R^p.  594;  Alabama  G,  S.  R,  Co,  ▼,  BtHy 
90  Ala,  71.  e  L.  R.  A.  442.  24  Am.  St 
Rep.  764,  8  So,  90;  Moixm  R,  4  Ugki 
Co.  T.  Vining  {Ga.)  48  S.  E.  232;  Ri^ 
mond  d  D.  R.  Co.  v.  Childr^s^  §2  Q^ 
710,  3  L,  K,  A.  80S*  14  Am,  St.  Rep,  18J, 
B  S.  E.  602;  Aspy  y,  Btftkins,  160  Ind. 
170,  66  N.  E.  462;  jUinois  Q,  B,  Co.  t. 
Clark,  21  Ky.  L.  Rep,  I54fl,  55  S.  W. 
60t;  Belt  Electric  Line  Co.  w,  AUm^  102 
Ky.  651,  80  Am,  St  Rep.  374,  44  S.  W. 
80;  BelJ^  of  Nelson  DistiiUitg  Co,  r. 
RiggB.  104  Ky.  1,  46  S,  W,  99;  Shepmrd 
Y.  Missouri  F,  R.  Co.  85  Mo.  629,  56 
Am,  Rep.  300;  Hatfield  v.  Bt.  Faut  d 
D.  R.  Co.  33  Minn.  130^  63  Ajil  Eep, 
14,  22  N.  VV.  170. 
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imperatively  demand  it^  and  never  when  tixe  party  is  willing  to  be 

examined  by  competent  and  diginterested  physicians,  without  such 
order.^^  Tho  question  of  the  right  to  such  examination  depends  up- 
on the  necessity  therefor,  in  order  to  present  all  the  facts  of  the 
imae;*'  though  neither  nervous  temperament  nor  delicacy  nor  refine- 
ment of  feeling  is  a  ground  for  refusing  an  examination?*  The  exani- 

^G^If,  €.  d  8.  F.  H^  Co.  T.  Norfleet,    for  a  pprsonal  mjiiry,  to  eompel  th©  ppr 


78  Tex.  321,  14  S,  W.  703;  IniemaiiGn^ 
ai  S  Q.  N,  ii.  Co.  r.  Undertcoodr  64  Tei. 
453;  €hic<igQ  4  E^  /.  /?.  Oo.  \\  Holland, 
122  III  401,  13  N.  E.  146  i  Hfsa  v.  bow- 
rcy,  122  Ind.  225,  7  L.  R,  A,  90,  17  Am. 
St.  Rep.  355,  23  N,  E.  166;  Illinois  €. 
Jt,  Co.  T.  Cl&rk,  21  Ky.  L.  Rrp.  154», 
66  S.  W.  699;  Shepard  v.  Missouri  F^ 
H.  Co.  85  Mo.  620.  b5  Am.  Rep.  390. 

And  there  U  no  libuae  of  discretion  in 
f«f using  to  compel  a  person  iajured  to 
mlnnit  to  m  second  examination  by  the 
X'TAj  prooeM,  where  he  had  been 
bitroed  vy  accident  at  the  first  exain- 
inntion,  and  had  permitted  two  of  the 
defpndiint's  medical  attendants  to  ex- 
amine him*  Boclter  v*  Ross  Lumber 
Co,  103  Wii,  324,  79  N.  W.  243. 

And  a  ruling  of  the  court  in  an  ac- 
tion for  malpractice,  refufting^  to  compel 
the  plaintiff  to  allow  a.  medic&l  witness 
to  cxaintne  har  injured  limb  in  the 
pretence  of  the  jury  &o  as  to  enable  him 
to  teitify  aa  to  its  condition,  ia  not  ren- 
dered  erroneonn   by   the   fact   that   she 


son  injured*  who  had  exhibited  his  arm 
to  the  jury,  to  remove  the  salve  from  it. 
is  not  an  abuse  of  discretion.  Sti^ft  rf 
Vo.  V.  0'N(hU,  88  111.  App.   162. 

Nor  ia  refusal  to  compel  a  plaintiff  tii 
be  examined  by  a  physician  to  whom  he 
expren^d  an  objection,  though  the  ob- 
jection did  not  go  to  the  competency  or 
integrity  of  the  physician  proposed. 
Missouri  P.  R.  Co.  ¥.  Johiistm,  72  Tex. 
96,  10  S.  W,  325. 

80t  where  application  for  an  eicamina- 
tion  wad  not  made  until  after  the  close 
of  the  plaint itl's  eyidence  in  chief  and 
the  commencement  of  the  introduction 
of  the  defendant's  evidence,  and  no  rea- 
son is  ah  own  for  the  delay.  Miami  d 
M.  Tump.  Co.  V,  Bailjf,  37  Ohio  St. 
104 1  He*s  V.  Loii&rcy^  122  Ind.  225.  7  L. 
R.  A,  90,  17  Am,  SL  Rep.  365,  23  N,  E. 
160. 

And  where  application  waa  made  only 
one  day  before  the  c&ime  was  called  for 
trial,  and  two  days  after  the  day  for 
which     it     was     docketed.     Atnney     v. 


nubse<|uently  offered  to  exhibit  her  limb    8prinfffield,  36  Mo.   App,  97. 


to  the"  jury^    4#;w  "^^  Botkina,  lOO  Ind, 
170,  §6  N.  K  402. 

't»i€maii<mQl  d  G.  N-  R.  Co.  v.  F»i- 
derwood,  64  Tex.  463;  EiouT  OHjt  d  P. 
H.    Co.    V.   Fintav,'ion,    16    Neb,    678»   49 


And  where  a  motion  to  compel  a 
plaintiff  to  submit  to  an  examination  la 
filed  on  the  day  before  the  trial,  and  de- 
nied at  that  time,  with  the  statement 
thai   if,   during   the   trial ,   it   appeared 


Am.  Rep.  724,  20  N.  W.  860;  Ooleahnrg    neoeaaary   to  aacertain   the   real   condi 


V.  Hm^i'diot,  22  HI.  App.  114;  Tsrre 
Bt^ntfi  rf  L  R.  Co.  V.  Brujiker,  128  Ind* 
542,  26  N.  E.  178;  Ovtem  w,  JTonaa* 
Cit^,  St.  J.  d  C.  B.  R.  Co.  96  Mo,  169, 
e  Am,  St.  Rep,  39,  8  S,  W.  350. 

An    expert    surgical    examination   of 


tion  of  the  plaintiff,  such  e^tami nation 
would  be  granted,  the  failure  of  the  de- 
fendant to  renew  the  motion  after  the 
plaintiff's  testimony  was  in  is  an  ahan- 
donment  of  it,  Bid^kum  v.  Waltash^  Bi. 
L.  d  P.  B.  Co.  93  Mo.  400,  3  Am.  St. 


the  plaintiff^s  person  is  necessary  to  the    Rep,  549,  4  8.  W,  70  L 


attainment  of  just  lee  in  an  action  to  re- 
4xrver  for  personal  injuries,  where  her 
physician,  after  an  examination  of  her 
person,  test i fled  to  a  certain  condition 
of  disabiJity  as  resulting  from  the  facta 
which  he  found  in  the  t^ae,  and  his 
conclusion  was  diitput^  by  several  other 
physicians  and  surgeons  who  had  beeti 
examincNj  aa  to  their  conclusions  from 
the  facta  stated  by  him.  AUthama  Q. 
B.  R.  Co.  V.  Bill  m  Ala,  71,  ft  L,  R.  A, 
442,  24  Am,  St.  Rep.  764,  8  So,  00. 
Bui  refuRol  of  the  oourt  in  an  action 


**AtabiJma  O.  8,  R.  Co.  T.  HIU.  90 
Ala,  71,  9  L,  R,  A.  442,  24  Am.  St,  Rep. 
764,  8  So.  90, 

But  where  the  plainHff  in  an  action 
for  personal  injuries  testifies  that  at 
the  time  of  the  triaJ  she  had  not  recov- 
ered, and  that  the  injured  member  was 
not  then  in  a  nomral  condition,  and 
that,  it  had  been  estamined  by  cifrt^iin 
physicians, — it  is  a  proper  ca.*?*  for  the 
court  to  direct  a  private  eicami nation  of 
the  injured  member  by  two  physirMms. 
one  of  them  being  one  of  the  phy»iciaua 
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mation,  if  one  is  permitted^  will  be  so  eontroUed  bj  the  court  as  to  I 
give  both  parties  opportunity  to  have  qualified  witnesses  present;** 
.  and  it  will  be  required  to  be  bo  conducted  as  not  to  subject  the  in- 
jured person  to  any  unnecessary  annoyance  or  exposure.**     And  an  , 
order  for  such  an  examimatioB  may  be  enforced  by  refusal  to  try  the  | 
cause,  or  to  permit  the  giving  of  evidence  to  establish  the  opposing 
claim,  until  compliance,^'     And  in  any  event  unreasonable  refusal 
to  show  injuries  or  submit  to  examination  is  competent  and  potest 
evidence  against  the  party  refusing.** 


IV.    PEIVXLEGB   OF   PHYSIdATTS  AND  SUB<JEONB, 

667*  Origin  and  nature  of* — At  common  law  the  information  de- 
rived by  physicians  in  their  professional  relation  from  patients  was 
not  privileged  from  disclosure  f^  and  this  has  appeared  to  continue  to 


named  by  her.       White    v,    MUvmuhm 

City  R.  Oo.  61  Wis,  536,  50  Am,  Rep. 
154,  21  N.  W.  524, 

"JfcOorern  v.  Hop^t  63  N,  J,  L,  76, 
42  Ath  830. 

And  a.  plainti^  who  »uhmit«  to  An 
essiaminatiDTt  bj  a  phyajcian  ciinnot  b^ 
deprived  of  the  testiroony  of  the  physi- 
cian upon  the  ground  that  it  was  made 
at  ft  tJme  when  the  defendant  waa  not 
present-  Louismlh,  N.  A.  d  O.  R.  €o. 
T.  Fattey^  104  Ind.  409.  3  N.  E.  389,  4 
N.  K  908. 

But  where  medical  ^perts  are  or- 
dered to  examine  a  plaintiif  in  an  ac- 
tion for  a  personal  injury,  and  they  are 
called  and  questiooed  by  the  defendant 
aa  to  the  result  of  their  examination, 
the  plaintiff  has  the  right  to  ask  on 
cross  examination  how  the  examination 
was  conducted,  and  what  questions 
were  propounded  to  the  plaintiff*    Ibid. 

Anci  where  an  expert  witness  who  is 
necessarily  called  by  the  plaintiff  in  an 
action  for  a  personal  injury,  a^  being 
one  who  had  l>een  selected  to  assist  at 
her  examination,  testifies  unfavorably 
to  her,  it  it  within  the  diacretion  of  the 
court  to  permit  the  party  calling  him 
to  put  questionH  to  bim  in  tbe  niittire 
of  cros<i- examination.  Quaife  v.  Chica- 
go d  N.  W.  H.  Co.  48  Wis.  513,  33  Am. 
Rep.  821,  4  N.  W,  658. 

**Mcaovem  v.  Hope,  63  N.  J,  L.  76, 
42  Ath  830. 

"Hefm  V.  l,ake  Shore  4  M.  B.  R.  Co. 
7  Pa.  Co.  Cl.  i>65;  \fiami  d  M.  Turnp, 
Co.  V.  Hitihi,  37  Ohio  St,  104. 

•£7ni*/j(  i\  H,  ro.  V.  Boisford,  141  U. 


S.  250,  35  L.  cd.  734,  11  Sap.  Ct  Rep. 
1000;  Kinm^  v.  Springfield^  35  M^. 
App.  07.  Contra,  hotii^viUt^  N.  A,  4  C 
R.  Co,  V.  Ffilve^,  104  Ind,  409,  3  H,  K 
380,  4  N,  E.  908. 

The  jufy  may  give  iuch  we]g:ht  to  a 
refusal  on  tbe  part  of  the  plaintiff  to 
submit  to  a  medical  examination  ■& 
they  think  it  ought  to  ba^ei  but  a  r*- 
fmml  to  charge  that  tbey  bav©  tbe  H^ht 
to  infer  from  that  fact  that  the  exam- 
ination would  not  dj^loae  any  fact  fi- 
vorahle  to  the  plaintiff  iB  Bot  error; 
and  in  such  case  the  question  ai  i& 
whether  he  ^uld  have  been  oompdlM 
to  submit  to  such  examination  is  ol  so 
consequence.  Elf  era  ▼,  WooUeM,  110  N. 
v.  204,  22  N.  E.  548. 

^People  V.  Stout,  3  Park.  Crim.  Rep. 
6jO;  Allen  v.  PuUio  AdminMtrator,  1 
Bradf.  221  j  Edingion  v,  .^ina  L.  tn». 
Co.  77  N,  Y.  564;  Springer  ▼,  B^frvm, 
137  Ind.  15,  23  L.  R.  A,  244,  45  Am. 
St  Rep.  150,  36  N.  E.  361;  Winiert  v. 
Winters,  102  Iowa,  53,  63  Am.  St.  Rep. 
42S,  71  N.  W,  194;  Cumpau  t.  ForiA, 
30  Mich.  606,  33  Am.  Rep.  433;  Terri- 
tory V,  Corbettj  3  Mont.  50;  fif«a^4 
V.  State,  22  Tox.  App.  464,  3  S,  W.  771; 
Boi/te  V.  Northft^estem  ifui.  Belief  Mtm, 
05  Wis.  312,  70  N.  W.  351;  Rex  ▼.  C^fr- 
bona,  I  Car.  &  P.  07;  ^roail  v,  Fiit,  3 
Car.  &,  P.  518;  DuchesM  of  Kin*j^fon*9 
Vote,  20  How.  State  Tr,  643.  2  Smith, 
Lead.  Cai.  713;  W*;*Ofi  v.  RiUi&U,  4  T, 
R.  760,  2  Revised  Rep,  515;  Urmnoufk 
V.  iJankell,  1  Myl.  &  K,  J 03,  Ceop,  I. 
Brougham,  96;  Brovme  v>  Cart^r^  D  L. 
C.  Jur.  163, 
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be  the  rule  in  England,**  and  in  a  number  of  the  American  states.*^ 
In  miinj  of  the  states^  however,  the  disclosure  hy  physicians  and  snr- 
geouB  of  cx>nfidential  information  acquired  by  them  from  their  pa- 
tients for  the  purposes  of  their  employment  is  prohibited  by  stat- 
ute;*^ the  statutory  provision  being  designed  to  create  a  privilege  in 
the  case  of  the  medical  profession  analogous  to^  and  commensurate 
with^  that  which  has  always  existed  in  the  case  of  the  legal  profes- 
sion,*^ Such  provisions  are  intended  for  the  protection  of  the  pa- 
tient,** and  are  designed  to  enable  him  to  make  known  his  condi- 
tion to  his  physician  without  danger  of  any  disclosure  which  would 
annoy  his  feelings,  damage  or  impair  his  standing  while  living^  or 
disgrace  his  memory  when  dead;**  and,  being  remedial  in  their  na- 
ture, they  are  to  be  liberally  construed  ;**  though^  being  in  derogation 
of  the  rules  of  common  law,  they  cannot  be  extended  beyond  their 
express  termn,*^  And  though  they  are  state  enactmentSj  they  are  ob- 
ligatory upon  Federal  courts  in  common-law  trials  while  sitting  in 
the  states  enacting  them  ;**  and  they  are  not  abrogated  by  a  statutory 
proTision  enabling  a  party  to  an  action  to  examine  the  adverse  party 


^S^  Rex  V.  Gibbon*,  1  Car  A  P.  07. 

''^teogfjld  V.  State,  22  Tex.  App.  464, 
I  S.  W.  77L 

*.¥<?«?  York,  C.  d  8i.  L,  R,  Ca,  t, 
Mmhmsh,  U  Ind.  App.  192,  37  N.  E. 
ftfil.  ns  N.  E.  871  J  Springer  v.  Bifram, 
137  Ind.  Ifl,  23  L.  R,  A.  244,  45  Am,  St 
Ri-p.  159,  m  N,  E.  Ml  ^  OurUy  v.  Park, 
135  Ind.  440,  35  N.  E.  27© ;  Wti^iam*  t. 
Johnson,  112  Ind.  273,  13  N.  E.  872; 
Winter  a  y.  WUUert,  102  Iowa,  53,  63 
Am.  8t.  Rep,  428,  71  N.  W.  184;  Baaf- 
irr  T.  Cedar  Rapids,  103  lowii,  599.  72 
K.  W,  7W);  K^Si  t.  Santa  Ymbel  Gold 
Min.  Co.  136  C^l.  256.  68  Pac.  771; 
Colorado  Fuel  d  Iron  Vo-  y.  Cummings, 
8  Colo.  App.  64L  46  Pac.  876;  Ha^ 
frorth  V.  Kanms  City  Sauthern  R.  Co. 
94  Mo,  App.  215.  m  a  W.  lU;  Hoh- 
inmm  v.  Buprtmt  Commandery,  V.  0. 
a.  V.  11  App.  Div,  215,  n  N.  Y.  Supp. 
13;  /?e  DarrtigK  52  Hun.  591,  5  N.  Y, 
Rijpp,  58;  M^iropolittm  h^  tn9.  Co.  Y. 
0wWe,  68  Obio  St.  614,  68  N.  E-  4 : 
Ketlf^f  V.  Nighfietd,  16  Or.  277,  14  Pac. 
744;  Boyl»  V,  Norihicc^tem  Mui,  Re- 
lief Amo.  05  Wia.  312,  70  N,  W.  351  ; 
Shnfer  v.  Eau  CUUre,  105  VVifi.  239,  81 
N.  W.  400. 

The  applicfltlon  of  h  statutory  provf. 
n\on  protecting^  »  pntient  «|rain»t  dis- 
do«ure  by  hi»  pliynid?in  of  cotifidpntinl 
profess  tonal  ioformaticm  j«  not  aflPectod 
by  the  fact  that  at  the  time  of  making 


the  disclosure  the  patient  did  not 
know  of  the  eiiat^neie  of  the  statutory 
protertion.  FeopU  r.  Siout,  3  Park, 
Crim.  Rep,   670, 

•/6id.;  Pi^rton  v.  PmpU,  70  N,  Y, 
424,  35  Am.  Rep.  524, 

^Btate  V.  Depoistar,  21  Nev.  107,  25 
Pac.  1000  J  Feoph  t.  filout,  3  Park, 
Crim.  Rep.  670. 

*St(tte  V.  Depositor,  tl  Ner.  107,  25 
Pac.  1 000  J  Springer  T.  Byram^  137  Ind. 
15,  23  L.  R,  A.  244,  45  Am.  bt.  Rep, 
159,  36  N.  E,  361;  Cramm-  v,  Eurt,  1&4 
Mo.  112,  77  Am.  St  Hep.  752,  65  S,  W, 
25B. 

^'People  T.  Stout,  3  Park.  Crim.  Rep. 
670;  Oratttin  v.  MetropoHtan  A.  !n9. 
Co.  80  N.  Y.  281,  36  Am.  Rep,  617. 

But  itatutory  proyiaionfl  prohibiiing 
the  disclosure  of  confidential  communi- 
cations  helw^n  physician  and  patient 
are  con ji trued  with  great  strictnesa  io 
favor  of  tiie  person  against  whom  the 
evidenec  is  sought  to  be  given.  Poat 
V.  Stute,  14  lad.  App,  452,  42  N.  K. 
1120. 

"Kendall  ▼.  Grey,  2  Hilt.  300. 

*^onneotioui  MuL  L.  /«#.  Co,  v. 
Union  Trust  Co.  112  U.  B.  250  28  L. 
ed.  70S,  5  Sup.  Ct.  Rep.  US;  ^futtml 
Ben.  L.  InM  Co.  t.  Robison,  22  L,  R. 
A.  325.  7  C,  C.  A,  444,  19  U.  S.  App 
266,  58  Fed.  723, 
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as  a  witness.**     Nor  does  a  statutory  provision  makijig  all  public 
records  of  aoj  of  the  departments  of  a  city  presumptive  eTidenoe 
of  their  conteata  render  competerit  a  physician^s  certificate  oa 
in  such  a  department^  as  against  a  claim  of  privilege**^ 

Though  the  doctrine  of  privilege  of  physicians  as  adopted  in 
ica  has  never  heen  applied  in  England,  medical  information  with 
gard  to  a  personal  injury,  obtained  by  the  party  causing  it  for  the 
express  purpose  of  determining  whether  to  yield  to  a  claim  for  i 
ages,  has  there  heen  held  to  be  confidential,  and  protected  from 
closure**^* 

688»  Who  are  physicians  within  the  statutory  prohibitioii. — ^Stad 
tory  provisions  forbidding  tlxe  disclosing  of  confidential  eommunie 
tions  made  by  a  patient  to  his  physician  apply  only  to  cases  of  ^ 
munications  to,  and  information  acquired  by,  a  pereoii  duly  autho^ 
ized  to  practise  physic,  while  attending  a  patient  in  a  professional 
capacity j*^^  and  do  not  include  communications  made  to  others  in  at- 
tendance at  the  physician's  office,  in  his  absence,'^*  and  do  not  delude 
the  testimony  of  oUiers,  who  overheard  professional  oommunicatioDi, 


^EdingtQn  v.  Mutuul  h.  Ina^  Vo.  5 
Hun^  1 ;  Edingion  v*  Mutual  L.  In^.  Co, 
67  N,  Y.  185,  The  latter  eaae  reverses 
the  former  on  a  different  ground, 

'^Robinson  y.  Supreme  Comfnander^, 
U.  O.  O.  V.  77  App.  Div,  215,  79  N.  Y. 
Supp.  13,  38  MiBC.  97,  77  N.  Y.  Supp, 
ill ;  DaiA9  V,  Supreme  Lodge ^  K,  of  H. 
105  N.  y.  159.  58  N.  E.  891.  Affirming 
35  App.  Div.  354,  54  N.  Y.  Supp.  1023. 

"Coff*ey  V,  London,  B.  d  8,  Coast  R^ 
Co.  L.  R  5  C.  P,  146,  39  L,  J.  C  P, 
174.  22  L,  T,  K  S.  19,  18  Week.  Rep. 
4!>3;  Friend  v.  l^ndon,  C  rf  D.  R.  Co. 
25  Week.  Rep.  735,  46  L.  J.  Exch.  N.  S. 
696,  L.  R.  2  Exch.  Div.  437,  3«  L.  T.  N. 
E,  729. 

But  an  agreement  between  &n  insur- 
ance company  and  friendi  of  an  in- 
flured  person  that  reportt  made  by  the 
friends  as  to  the  asaured'a  health  and 
babits  should  be  regarded  as  itrictlj 
eon  fi  dent  ial,  though  perhapi  bin  ding  as 
between  the  parties  to  the  agreement, 
doea  not  affect  the  rij^hta  of  the  per^ 
aons  claiming  under  the  insurance  pol- 
icy; and  such  persons  are  entitled  to 
an  inspection  of  the  reports*  Mahontf 
V.  National  Widows*  Life  A$Bur.  Fund, 
L.  R.  8  C.  P.  252,  40  L.  J,  C.  P.  N.  S. 
203,  24  L.  T.  N.  S.  54^.  19  Week.  Rep, 
722. 

And   a  confidential   report  to  an   in 
!*uraBCe  company  by  its  niedieal  officer 


party 

red  !■     I 


as  to  the    state    of    health  of  a  party 
whose  life  is  proposed  to  be  ini^tared 
not  of  fluch  a  confidential  character 
to  entitle  it  to  protectioii ;  oMd  ita 
duction  may  be  required  when  tnaf 
Lee  V.  Bammerton^  10  L.  T.  N.  S. 
12  Wi^\c.  Rep.  975. 

"Kendall  v,  Grey,  2  HilU  300;  WfU 
V.  Comtek  J  45  Hun,  30T, 

But  in  the  absence  of  objection  u] 
that  ground,  it  will  be  presumed 
a  physician  had  the  license  which 
law  requires  to  entitle  him  to  praci 
so  as  to  bring  him  within  the  prt^h 
tion  against  the  disclosure  of  eonfi' 
tinl     com  munii^t  ions     by     a 
though  he  did  not  produce  his 
And   was  not  examined    aa    to    befnff 
person  duly  authorizied  to  pracii^. 
ord  V.  Saratogo  Springs,  40  Hun. 
12  N.  Y.  S.  R.  395. 

And  the  failure    of    a    duly    liomstd 
phjaielan  to  register    his    licensi? 
subject   him   to   penal tii?«,   jind   depi 
him  of  a  right  to  recover  oompeitiiali 
for  services;   but  it  does  not  affpct 
privilege    of    his    patient  of  excladi] 
from     disclosure    informntion    acqni 
by  him  In  the  line  of   his  profession 
dutv.     MoGilUouddy  t.    Form^*'   L 
tf   f.  Co.  20  Misc.  65,  U  N.  Y.  Si 
242. 

"^Ktndali  r.  Gre^,  2  HUL  300. 
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as  to  what  they  heard.'^  Nor  can  a  druggist  decline  to  testify  as  to 
what  medicines  or  drugs  he  sells  to  a  designated  person,  upon  the 
ground  that  the  knowledge  is  privileged.^^  And  a  dentist  does  not 
practise  medicine  or  surgery  within  the  meaning  of  such  a  statutory 
prohibition.**  And  veterinary  surgeons  are  not  within  provisions 
making  information  acquired  by  physicians  and  surgeons  privileged 
and  incompetent*^  Nor  does  a  statute  rendering  a  physician  or  sur- 
geouy  authorized  to  practise  his  profession  under  the  laws  of  the 
state,  incompetent  to  testify  as  to  information  acquired  in  attending 
a  patient,  apply  to  a  physician  residing  in  another  state^  not  author- 
ized to  practise  in  the  state.** 

Statutory  provisions  protecting  from  disclosure  information  of 
physicians  obtained  in  a  professional  capacity,  however,  embrace  phy- 
sicians attending  or  prescribing  for  a  patient  in  any  way,  whether 
they  are  the  usual  medical  attendants  or  not;**  and  a  patient  can  no 
more  be  compelled  to  testify  to  confidential  communications  made 
by  him  than  can  the  physician.*^  And  the  privilege  against  disclosure 
extends  to  information  obtained  by  a  consulting  physician,  as  well 
as  a  physician  directly  employed  by  the  patient*^  And  where  two 
physicians  are  partners  occupying  the  same  office,  it  being  the  cus- 


**8pring€r  t.  Byram,  187  Ind.  16,  23 
L.  R.  A.  244,  45  Am.  St.  Rep.  159,  36 
N.  E.  361;  Mtuons  Union  Lif€  Ina. 
Asso.  y.  Brockman,  26  Ind.  App.  182, 
59  N.  E.  401;  Bowles  v.  Kanaa§  City, 

51  Mo.  App.  416. 

"Brot(?n  V.  ffonmbal  d  St.  J.  R.  Co. 
00  Mo.  588 ;  DeutMchmann  v.  Third  Ave. 
R.  Co.  87  App.  Div.  505,  84  N.  Y.  8upp. 
887. 

^People  Y.  De  France,  104  Mich.  503, 
28  L.  R.  A.  139,  62  N.  W.  709. 

^Eendershot  v.  Weetem  I/.  Teleg.  Co. 
100  Iowa,  529,  08  Am.  8t.  Rep.  313,  70 
N.  W.  828. 

'^Head  Camp,  P.  J.  W.  of  W.  ▼. 
Loeher,  17  Colo.  App.  247,  08  Pac.  130. 

'^Edington  v.  MuttMl  L.  Ina.  Co.  5 
Hon,  1 ;  Re  Johnson,  32  App.  Div.  034, 

52  N.  Y.  Supp.  1081 ;  Post  v.  State,  14 
Ind.  App.  452,  42  N.  E.  1120. 

'^Aspy  y.  Botkins,  160  Ind.  170,  00 
K.  E.  4G2;  Post  y.  State,  14  Ind.  App. 
452.  42N.  E.  1120. 

•i^aymofid  y.  Burlington,  C.  R.  d  N. 
R.  Co.  65  Iowa,  162,  21  N.  W.  495; 
Prader  y.  National  Masonic  Acci.  Asso. 
95  Iowa,  149,  03  N.  W.  601;  Renihan  y. 
Dennin,  103  N.  Y.  573,  67  Am.  Rep.  770, 
9  N.  E.  320 :  MorrU  y.  \etr  York,  O.  d 
Vol.  III.  Med.  Jub.— 39. 


W.  R.  Co.  148  N.  T.  88,  51  Am.  St  Rep. 
075,  42  N.  E.  410;  Green  t.  Nebagth 
main,  113  Wis.  508,  89  N.  W.  520. 

And  where  a  physician  was  employed 
to  attend  a  j>atlent  who  had  suffered  a 
personal  iniury,  and  afterwards  the 
family  physician  came  and  took  eharae 
of  the  case,  and  a  few  hours  later  ^e 
physician  first  called  again  yisited  the 
patient,  but  administer^  no  treatment, 
the  exclusion  of  li  statement  then  made 
by  the  patient  to  the  physician  as  priyf- 
leged  is  not  error.  Patterson  t.  Cole, 
07  Kan.  441,  73  Pac  54. 

But  a  communication  made  by  one 
physician  to  another  for  the  purpose 
of  securing  the  aid  of  the  latter  in  the 
commission  of  an  abortion  is  not  priyi- 
leged.  State  y.  Smith,  99  Iowa,  20,  Ol 
Am.  St.  Rep.  219,  08  N.  W.  428. 

And  the  relation  of  physician  and  pa- 
tient does  not  exist  between  an  injured 
person  and  a  physician  to  whom  the  at- 
tending physician  brought  the  injured 
perBon,  and  asked  him  to  examine  him 
and  see  what  was  the  matter,  so  as 
to  render  incompetent  a  question  as  to 
what  he  found.  Henry  y.  New  York, 
L.  E.dW.R.  Co.  67  Hun,  70,  10  N.  Y. 
Supp.  608. 
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torn  of  one  to  give  atteiitioii  to  patients  in  the  absence  of  the  Qther^ 

one  of  them  cannot  be  permitted  to  testify  as  to  information  secured 
from  a  patient  of  the  other  in  consultation  in  the  office  of  the  finn.** 

569.  To  what  proceedingi  tiie  prohibition  applies. — The  primary 
purpose  of  statutory  proviaions  prohibiting  the  disclosure  by  a  phyd- 
cian  or  surgeon  of  information  acquired  in  attending  a  patient  in  his 
professional  capacity,  and  which  was  necessary  to  enable  him  to  act, 
has  been  held  to  be  to  declare  the  rule  governing  the  examination  of 
physicians  or  surgeons  as  witnesses  in  judicial  proceedings  only.*^ 
But  the  inspection  of  the  books  of  a  physician  has  been  denied,  where 
they  contained,  as  a  part  of  his  record,  information  derived  from  tis 
patient  of  a  privileged  character.^*  And  it  has  been  held  that  a  pby 
sician  cannot  be  compelled  as  a  judgment  debtor  to  deliver  over 
books  in  supplementary  proceedings,  when  they  contained  aonfideal 
information.'**  And  statutory  provisions  of  this  class  apply  to  »? 
tions  by  a  physician  or  surgeon  for  services  rendered,  as  well  as  to 
other  actions.**  And  evidence  in  a  divorce  case,  obtained  by  compul- 
sory physical  examination  of  a  party  by  a  physician,  will  be  sup- 
pressed and  disregarded,"^  Nor  will  a  motion  for  a  continuance  on 
the  ground  of  an  absent  witness  be  entertained,  where  the  evidence  of 


'JEtmi  L.  In^.  Go.  v.  Beming^  123 
Ind,  384,  24  N.  E.  80,  S75, 

And  a  ph^giciaix  Buing  for  profc^B- 
sionJil  aervices  rendered  a  deceased  pa- 
tient csannot  establish  hift  cUim  by  cftlJ- 
ing  an  other  physician  who  attended  the 
patient  as  mpdical  adviser,  to  divulge 
information  respecting  the  services  ren* 
dered  by  the  plaintiff  to  the  patient, 
aisquired  while  the  plaintiff  and  the 
witness  were  prescribing  professioiially 
for  her,  where  the  testiixjotiy  would  dia- 
close  the  ailment  with  which  th€  pa- 
tient aulTered,  and  the  nature  of  the 
treat  m  en  t.  McGUHcuddy  v.  Farmer^ 
Loon  rf  T.  €o.  28  Miw,  55,  55  N.  Y. 
Supp.  242. 

'^fiuffttlo  Loan,  Trust  S  B.  D.  Co.  v. 
Knights  Templar  tf  Masonic  Mut,  Aid 
Asm,  126  N.  Y.  460,  22  Am*  St.  Rep, 
839,  27  N.  E,  942, 

Within  the  rule  as  thus  limited^  a 
phy.-*ician'fi  certificate  in  proofs  of 
death  under  an  in  aura  nee  policy*  oper- 
atin^  a  a  an  adrniBsion  that  the  patient 
died  froiTi  a  elated  cause,  is  not  incom- 
petent.    /  bid. 

**Mott  V.  VfmMumer^*  Foe  Co.  2  Abb. 
N,  C.  143;  tjoicenthal  v.  Leonard^  20 
jVpp.  Div.  330,  46  N.  Y.  Supp.  SIS, 

*KeUy  V.  Lety,  29  K.  Y,  S.  R.  M9, 
8  N.  Y.  Su]?p,  849. 


•*Fs»  AUen  t,  Oordcn^  8S  Hun,  STft. 
31  N.  Y.  Supp,  907;  MsGiUi^rnddf  », 
Farmers'  Loan  d  T.  Co.  M  Misc.  55*  55^ 
N.  Y,  Supp.  242, 

"Pagif  V.  Fa^B,  51  Mich.  88.  le  H* 
246. 

And  a  disclosure  by  m  phyitidan 
fore  a  master  in  a  divorce  CAm,  ol 
formation  which  he  aequired  la  si 
ing  a  patient  in  a  prolesaiocitfi 
t€r,  after  objection  on  hia  pn.rt  tJid 
injDf  compelled  by  the  master  to  m 
being  in   direct  violation   of   the  «iUl 
tory  proviiiion  as  to  privil«g«,  should 
laid  entirely  out  of  con sj dent tjon  in  dr 
ciding   the   case.     Johnson   V,   JoAa^oh. 
4   Paige,  460;   Johnson   v.   J<>knmm, 
Wend.   037,     The  latter    case    wiu 
versed     by    the     former     on     dilTrt 
grounds. 

But  refusal  of  the  court  *w  appHe*- 
tion  for  an  allowance  for  support  ti 
wife's  action  for  divorce,  to  strike  i 
alTi davits    of    a    person    who    tttlM 
physician  for  both,  is  not  error,  w 
some  of  the  matters  containetl  in  th 
were  not  confidential,  and  the  romt 
fused  to  consider  the  ©onfidpntiiil 
ter.    Sohlosser  v.  8cklm§^,  Z9  lt»t  43$. 
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the  absent  witness  would  consist  of  information  which  came  to  a  phy- 
sieiati  in  bis  professional  capacity.**  And  a  deposition  by  a  physi- 
cian containing  infonnation  acquired  by  him  in  the  discharge  of  his 
professional  duties  furnishes  no  ground  for  a  new  triaL** 

It  baa  been  held^  however,  that  the  physician  of  a  decedent  may 
properly  testify  in  a  testamentary  case  when  called  upon  by  the  de- 
cedent's executor  ;^*^  and  that  the  attending  physician  of  a  deceased 
person  may  be  called  as  a  witness  by  either  party  claiming  under  the 
deceased,  in  a  dispute  between  a  devisee  or  legal  representative  and 
the  heirs  at  law  of  the  deoeaaedJ^  But  the  rule  stated  generally  in 
cases  from  the  same  and  other  states  is  that  statutory  prohibitions 
against  disclosure  of  information  acquired  by  physicians  in  a  profes- 
sional capacity  apply  to  testamentary  cases^  as  well  as  to  any  otherJ* 
And  it  has  been  held  that  the  rule  against  divulging  confidential  in- 
formation does  not  apply  to,  and  excJude  the  testimony  of,  an  attend- 
ing  physician  in  an  inquisition  of  lunacy;'*  though  the  contrary  is 
also  asserted.^*     And  while  such  provisions  are  generally  applicable 


Carthage  Tumft.  Co.  v,  Andrew*, 
102  Ind.  13S,  62  Am.  Rep.  053,  1  N.  E. 
364;  Pott  ▼.  8i(tte,  U  Ind.  App.  4&2, 
42  N.  E,  1 1 20 

*KtK€Uior  Mui.  Aid  A»»o.  v.  Riddle, 


trator^  \  Br&dL  221 ;  Seuston  v,  Simp- 
Bon,  115  Ind.  ft2,  7  Am.  Rt.  R*p,  409.  17 
K  E,  261. 

And     where     prlvilefefl     communica- 
tions  to  a  physician  &.re  admitted  in  a 


©1  Ind.  S4;  EoTTiA  T,  Rupel,  14  Ind.  will  eon  teat  over  objection,  and  on  mo- 
tion to  strike  them  out  the  ruling  is 
rf^«erved  until  near  the  flose  of  the  camHj 
vvhen  the  motion  la  granted  so  f»r  mm 
the  testin^ony   wa«  hai^a   upon  knowl- 


And  a  eommiRaion  to  take  the  testi 
mony  of  n  physician  will  not  be  or 
dered.  where  the  physician  would  be  in 


oompeU^nt  to  testify  on   the  ground  of    edge  derived  or  aoquirpd  by  the  phyai- 


privilege,  on  the  theory  that  a  condi 
tjon  might  estiftt  which  would  render 
his    testimony    competent*     Enrighi    r. 


eian  while  attending  the  testatriic  pro- 
fessionally, without  sfK^eifying  df>finite- 
ly  what  evidence  was  stricken  ont^  it  Ja 


fIroGklffn  S eights  R.  Co.  20  App,  Div.    ground     for     reversal     on    appeal.     Re 


538.   RO  N.   Y.  Supp.   fi09. 

Out  a  deposition  containinji  such  dia- 
dofiures,  taken  previous  to  the  enact- 
ntent  of  a  law  forbidding  the  disclosure 
by  a  [>byBician  of  con5deatial  profei- 
stonai  infonnation,  may  bo  used  subae- 
quent    to    the    physician^s   death,   not 


Hannah,  11  N.  Y.  8,  R,  807. 

"i?c  Benson,  15  N.  Y.  Supp.  IIL 
'*Re  Baird^  11   N.  Y.  S.   £283;   Rm 

Hoyi,  20  Abb.  N,  C\  162, 

And  in  Hrigkum  v.  God,  20  X.  Y.  8. 

R.  420,  3  N.  Y.  Supp.  618,  it  wat  held 

that    the    testimony    of    an    attending 


withistanding     the     enactment     in     the    physician  as  to  the  mental  condition  of 
meAntime  of  a  statute  prohibiting  such    a  piitient  would  ordinarily  have  great 


disclosure.  We«»  v.  New  Enpiaiui  Mi* I. 
L,  int.  00.  187  Pa.  Iftfl,  40  Atl  802. 

^WhelpUff  V.  Loder,  1  Dem.  368. 

**Wintrr9  r.  Winters,  102  Iowa,  S3, 
63  Am.  St.  Rep.  42&,  71  N.  W.  184. 

''RcHihan  v.  Dennin,  tD3  N.  Y.  573, 
67  Am,  Eep.  770.  9  K.  E.  320;  Ifaffon 
V.  WimamM,  63  Hun,  308,  IS  N,  Y.  Supp. 
419 1  Re  Vmnor,  27  N.  Y.  S.  R.  005.  7 
K.  Y^.  Supp.  855;  Van  Ommn  v.  Van 
Orman,  34  N.  Y,  S.  R.  824^  11  N.  Y- 
Supp.    931;    Alien   t.    RtiUw   Adminii* 


wet  fir]  il ;  and  Hm  improper  admission 
could  not  be  diriregardefl  on  apf>eii|  b9 
doing  no  hiinn. 

And  It  ift  to  be  observed  that  the  rule 
of  Rf  Benson,  16  N.  Y.  Mupp.  Ill,  it  not 
positively  stated,  and  that  the  court 
b»»fed  its  decision  on  nbsencc  of  obji?e- 
tioii  to  the  testimony  of  the  pjiysieinn* 
in  cane  the  prohibition  should  be  held  to 
apply. 


612 


QUESTIONS  DISTmCTIVELY  LEGAL. 


l%m 


in  criminal  eases  for  the  protectioti  of  the  patient/®  the  dim^losure  of 
information  obtained  by  a  phjeician  in  hia  professional  capacity  can- 
not be  thereby  prevented  for  the  sole  purpose  of  shielding  a  per»m 
charged  with  crime."^*  Nor  can  the  rule  be  invoked  where  the  evi- 
dence sought  to  be  educed  tends  to  disprove  murder /"^  or  when  the 
communication  is  for  an  unlawful  purpose,  having  for  its  object  the 
oonimission  of  a  crinie.'^® 

570.  Right  to  object  to  disclosnre. — The  privilege  conferred  by  stat- 
utory prohibitions  against  the  disclosure  of  professional  oommunica' 
tiona  by  physicians  is  that  of  the  patient^  and  not  of  the  physician ; 
and  he  can  neither  be  compelled  nor  allowed,  without  the  consent  of 
the  patient  or  his  proper  representative,  to  make  the  disclosure,^' 
The  physician  himself  cannot  refuse  to  testify  when  the  patient  con- 
sents, ^^  The  right  to  object  to  the  disclosure  of  confidential  infor* 
mation  by  a  physician,  however,  is  not  confined  to  the  patient,  but  ex- 
ists also  in  the  parties  to  any  actions  in  which  such  information  ia 
sought  to  be  put  in  evidenc^.^^     And  where  the  lips  of  a  physician 


h 


^Se«  People  T,  Murphy,  101  N.  Y. 
126,  54  Am.  Rep.  661,  4  N.  K  326; 
People  V.  Brower,  53  Hun,  217,  6  N,  Y, 
Supp.  730. 

And  where  a  third  person  under 
great  alarni  and  anxiety  employed  a 
pliyafcian  to  try  to  save  a  womt^n's  life, 
and  made  Btatements  tc  the  physician 
with  referent  to  what  had  taken  place, 
knowing  it,  and  auapecting  it  waa  the 
cflUBP  of  her  sudden  proi^tration,  and 
feeling  thiit  th(^  physician  oiif^ht  to 
know  it  and  to  govern  hia  treatment  ac- 
cordingly, the  information  hein^  sych 
that  the  physician  nhonld  know  it,  and 
having  been  given  for  the  sole  purpose 
of  eniihling  him  to  act  properly,— the 
information  la  protected  by  atatutory 
provision  forbidding  a  physician  to  be- 
tray conildential  information.  People 
T.  Brower,  5Z  Hon,  217,  6  N.  Y.  Supp, 
730. 

''People  T.  HarrU,  136  N.  Y.  423,  33 
N.  E.  65;  Piermn  Y.  People,  79  N.  Y. 
424*  35  Am,  Rep.  524.  Affirming  IB 
Hun,  23ft;  People  v.  Lane,  101  Cat.  513, 
36  Pac.  18:  People  y.  West,  106  Cal.  89, 
3S)  Pac.  207;  Hauk  v.  State,  14S  Ind. 
238,  46  N.  E.  127.  47  N,  E.  465;  ^iate 
V.  Height,  117  Iowa,  650.  50  L.  K,  A. 
437.  94  Am,  St.  Rep.  323,  91  N.  W.  935 ; 
fifntfi  V.  OrimmeU,  116  Iowa,  506,  88  N. 
W,  342. 

'^People  y.  Benham,  30  Misc.  466,  63 
N.  Y,  Supp.  023. 

'-^^Ute  V.   Kidd,  89  Iowa,  56,  50  N. 


W.  263;  State  v.  Smith,  m  Iowa,  26,  61 
Am.  St  Rep.  219,  68  N.  W.  42S;  Hauk 
r.  State,  148  Ind.  238,  46  N,  E.  127.  47 
N.  E.  466;  BeuHtf  ▼,  Prime,  21  Weftd. 
70. 

But  the  teetimonj  of  a  phyaician  in 
regard  to  advice  asked  for  by  a  patient 
with  referenee  to  producing  a  inistai^ 
riage  ie  not  withdrawn  from  the  pro- 
hibition against  disclosing  profe^monaJ 
communicationH,  upon  the  ifround  that 
the  privil^je  does  not  extend  to  protect 
parties  seeking'  inforrnation  or  advioe 
as  to  prospective  infractions  of  the  law; 
flince  auch  act  might  be  neceasary  to 
aave  life,  and  would^  therefore,  be  a 
lawful  one.  Guptiti  v.  Vvrback^  58 
Town,  98.  12  N.  W.  125;  Poet  v.  Stait, 
14  Ind.  App.  452.  42  N.  E.  1120. 

And  the  rule  excluding  privileged 
communications  hetwcen  phyiirfan  and 
patient  does  not  prevent  a  physician 
from  testifying  to  hia  opinion  that  the 
death  of  the  patient  was  caused  by 
woundfl  infiieted  in  an  attempt  to  pr<H 
duce  a  miscarriaj^e.  State  t,  Orimmeil, 
116  Iowa.  696.  88  N.  W.  342. 

^Boffle  V.  ^'orihvmtertk  Mui,  ReHef 
Asso.  m  Wis.  312,  70  R  W.  351;  ^9 
Neleon,  132  CaL  ISt,  64  Pa&  2^; 
Cahen  v.  Co*}tmental  L*  /»#,  Oa.  9 
Jonea  &   ^,  206. 

''Zimmer  \\  Third  Af^e.  ^,  (V.  36 
App.  DJv.  265,  55  N.  Y.  Stipp.  MR 

*'  See  Sunn  V.  Bunm,  1  Thofup.  &  Ck 
60i. 
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were  sealed  by  statatoiy  prohibition  during  the  lifetime  of  his  paUent, 
they  must  remain  closed  where  he  loses  his  patient  by  death.**  And 
the  right  may  be  exercised  by  the  beneficiary  under  an  insurance  pol- 
icy  upon  the  life  of  the  deceased  patient*'  And  the  assignee  of  a 
b^eficiary  of  a  certificate  of  insurance  is  also  entitled  to  raise  the 
question  of  privil^e  concerning  the  testimony  of  the  physician  of  the 
insured.*^  The  right  to  object  is  strictly  personal,  however,  to  the 
extent  of  rendering  it  unavailable  to  a  third  party  not  standing  in  the 
same  position  as  the  original  party.**  An  intention  to  object  to  priv- 
ileged testimony  is  sufficiently  manifested  by  an  objection  to  a  contin- 
uance on  the  ground  of  the  absence  of  the  physician  as  a  witness ;  and 
in  such  case  a  continuance,  since  it  would  be  fruitless,  will  not  be 
granted.**  And  counsel  in  argument  should  not  be  permitted  to  com- 
ment on  the  refusal  of  a  patient  to  consent  to  the  revealing  of  profes- 
sional information.*^  But,  in  the  absence  of  express  statutory  provi- 
sion, a  jury  is  not  prohibited  from  drawing  inferences  from  the  re- 
fusal of  the  patient  to  permit  his  physician  to  testify ;  thou^  it  is  not 
justified  in  drawing  any  inference  not  warranted  by  the  evidence.** 
671.  To  what  information  prohibition  applies. — Statutory  provisions 
rendering  physicians  or  sui^eons  incompetent  to  testify  concerning 
information  acquired  from  a  patient  while  attending  him  in  a  profes- 
sional character,  and  which  was  necessary  to  enable  them  to  prescribe, 
forbid  the  disclosure,  not  only  of  information  acquired  by  oral  com- 
munications, but  also  of  all  information  acquired  through  observation 
or  examination  of  the  patient  after  submission  to  their  care,**  or  from 

*We8<ooer  v.  JBtna  L.  Ins.  Co.  99  N.  died.    Datng  v.  BupremB  Lodge,  K,  of 

Y.  56,   52  Am.  Rep.   1,   1   N.   E.   104;  H,  165  N.  T.  159,  58  N.  E.  891,  Afflnn- 

Oraitan  y.  Metropolitan  L.  Ins.  Co.  80  ing  35  App.  Div.  854,  54  N.  Y.  Supp. 

K.  Y.  281,  36  Am.  Rep.  617;  JEtna  L.  1023. 

Ins.  Co.  Y.  Deming,  123  Ind.  384,  24  N.  *^Br%esenmeieier   v.    Supreme   Lodge, 

B.  86,  375;   Penn  Mut.  L.  Ins.  Co.  v.  K.  of  P.  81  Mich.  525,  45  N.  W.  977; 

Wiler,  100  Ind.  92,  50  Am.  Rep.  769;  EdingUm  t.  Mutual  L.  Ins.  Co.  67  N.  Y. 

Shuman    v.    Supreme    Ijodge,  K.  of  H.  185. 

110  Iowa,  480,  81  N.  W.  717.  '•Edington  v.  Mutual  L.  Ins.  Co.  67 

'HSHrattan  v.  National  L.  Ins.  Co.  15  N.  Y.  185. 

Hun,  74;  Dilleher  v.  Home  L.  Ins.  Co.  '^Post  y.  State,  14  Ind.  App.  452,  42 

69  N.  Y.  256,  25  Am.  Rep.  182;  Cahen  N.  E.  1120. 

V.  Continental  L.  Ins.  Co.  9  Jones  k  8.  "Kelley  v.  Highfield,  15  Or.  277,  14 

296;   Penn   Mut.  L.  Ins.  Co.  v.   WUer,  Pac    744.     Contra,    Warsaw   v.  Fisher, 

100  Ind.  92.  50  Am.  Rep.  769.  24  Ind.  App.  46,  55  N.  E.  42. 

And   a  certificate  of  a  physician   in  "Deutsckmann  y.  Third  Ave.  R.  Co. 

attendance  during  the  last  illness  of  a  87  App.  Div.  505,  84  N.  Y.  Supp.  887; 

deceased    aunt    of    an    insured  person,  Cooley  y.  Foltz,  85  Mich.  47,  48  N.  W. 

the  physician  having  -no  knowledge  ex-  176. 

cept  such  as  he  acquired  in  his  profes-  '^Colorado  Fuel  d  Iron  Co.  v.  Cum- 

sional  capacity,  as  well  as  his  testimony  mings,  8  Colo.  App.  541,  46  Pac  875; 

as  to  the  cause  of  her  death,  is  privi-  Ourley  v.  Park,  135  Ind.  440,  36  N.  E. 

leged.  and  cannot  he  used  in  an  action  279;  Heuston  v.  Simpson,  115  Ind.  62, 

upon  the  insurance  policy  to  prove  the  7    Am.    St.    Rep.    409,    17    N.    E.    26!; 

particular   disease    of   which    the    aunt  Springer  v.  Byram,  137  Ind.  15,  23  L. 
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atatemetite  of  others  surrounding  the  pataent,®"*  including  all  knowl- 
edge di&cloaed  to  the  physician  or  surgeon  for  the  purpose  of  enabliiig 
him  to  act^*  And  a  statutory  provision  against  the  disclosure  of  in- 
formation obtained  bj  a  physician  in  his  professional  capacity  is  not 
confined  to  information  of  a  confidential  nature.**  Fact»  learned  by 
a  physician  while  in  the  discharge  of  his  dutiea  as  such,  which  he 
would  not  otherwise  have  learned,  are  privileged,**  And  a  physician 
prohibited  by  law  from  disclosing  information  acquired  profession- 


^ 


B-  A.  244,  45  Am.  St.  Rep.  159.  36  N.  K 
361;  Fenn  Mni.  L,  In«.  Co.  v.  WiUr, 
100  Ind,  92,  50  Am.  Rap,  769;  Mu^onie 
Mut  Ben,  Asso.  v.  Beok,  11  Ind.  203, 
40  Am.  Rep.  295;  Po^t  y.  8HiU,  14  Ind. 
App.  452,  42  N,  K  1120;  Baxter  v, 
Veiar  H^jpidt,  103  Iowa,  509.  72  N.  W. 
7001  mate  V-  Smith,  W  Iowa,  26,  61 
Am.  Rt  Rep.  219.  68  N.  W.  42S;  Prader 
T,  National  Mmonic  Asei,  A^so,  95 
Iowa,  149,  63  N-  W.  601;  Battis  v.  rhi- 
mg<f,  R.  L  d§  P.  R.  Oo.  (Iowa)  100  N. 
W.  543;  Brigg^  v,  Brigpn,  20  Mich.  34; 
Briesenm^ster  v.  Supreme  Lodffe,  K,  of 
P.  81  Mich.  525,  45  N.  W.  977 ;  Rose  r. 
Supreme  Courts  O.  of  P.  126  Mich.  577, 
m  N.  W,  1073;  Thompifon  y,  HK  99 
Mo,  IflO,  17  Am.  St.  R«p.  552,  12  S.  W. 
610;  GarUide  v.  Conneotitmt  Mat.  L. 
Ins.  Co.  76  Mo,  446,  43  Am,  Rep.  705; 
KHng  ▼.  Eanita^,  27  Mo.  App.  231 ; 
Sirceter  v,  Breckenridg€y  23  Mo.  App. 
244 ;  Itins  t.  M a^eachuaeUB  MuL  L.  Ins. 
Co.  8  Mo.  App.  363;  Smart  F.  Kansm 
atift  91  Mo.  App.  586;  Jamee  v,  Kandae 
City,  S5  Mo.  App.  20;  Grattan  v.  Mei- 
ropolitan  L,  In^.  Co.  80  N.  Y,  2SL  36 
Am.  Rep.  617;  Qrattan  ▼.  Metropolitan 
L.  Ine.  Co,  92  N.  Y.  274,  44  Am.  Rep. 
372;  Edingion  V.  Mutual  L,  Ins.  Co. 
ff7  N.  Y.  185;  Edinfjton  v.  Mutual  L. 
Ins.  Co.  5  Hun,  1;  Peopla  v.  Stout,  3 
Park.  Crira,  Rep.  670;  Fosb  v.  Union 
Tump,  Co,  59  App.  Div.  363,  69  N,  Y, 
Supp.  551  :  Re  Von  Aleiine,  26  Utah, 
193,  72  Pac.  942;  Kent/on  v.  Mondom, 
99  WJB,  50,  73  N,  W.  314;  MoGowan  v, 
Suprem^c  Court,  I,  0.  P.  104  Win.  173. 
80  N.  W.  603. 

The  purpope  ot  the  statutory  exclu- 
sion of  evidence  as  to  information  ob* 
tain«d  by  a  physician  in  his  profei- 
sional  capacity  is  to  invite  eonfidenc* 
and  prevent  a  breach  thereof;  and  it 
18  aimed  at  confidential  communications 
of  a  patient  to  his  physician,  and  ^udh 
information  an  a  physician  may  acquire 
of  the  secret  ailnients  by  nn  examina- 
tion of  thf!  person  t>f  fche  patient.  Eding- 
ion  r.  ,Ett^a  L.  /««.  (7o.  77  N.  Y.  664, 


^Edingion  t.  Mutual  L,  Int,  Co.  67 
N.  Y.  185;  Re  Van  AUtine,  26  Utah, 
103,  72  Pac.  942. 

*^Prader  v.  Nuiionat  Motonie  Aeei. 
Amo,  95  Iowa,  149,  63  N.  W.  601; 
BriggM  v,  Briggs,  20  Mich.  34;  Feopk 
T.  Stout,  3  Park.  Crim.  Rep,  670. 

Privileged  information  includes  in 
formation  derived  from  a  failure  to 
communicate  a  thing;  and  a  physician 
called  upon  to  attend  an  injury  can- 
not be  asked  if  the  patient  ever  men 
tioned  to  him  a  fall  as  the  eau9«  of  it. 
Sfnort  v.  KaneoM  CHiy,  91  Mo.  App. 
586. 

"/ZentA^n  v.  Dennin,  103  N.  Y.  Sit,  67 
Am.  Rep.  770,  9  N.  E.  320;  Gratiim  v. 
Metropolitan  h,  Ina.  <7o.  SO  N.  Y  2S1, 
36  Am,  Rep.  617;  Jofies  v.  Brooklxtn, 
B.  tf  W,  E.  R.  Co.  21  N.  Y.  S.  R.  \m. 
3  N.  Y.  Supp.  253. 

^Finnegvtn  v.  Sioum  CJifft  112  Iowa. 
232,  83  N.  W,  907;  Dor<m  v.  Ced^r 
Rapids  d  M.  City  R,  Co.  117  Iowa,  442. 
90  N.  W.  816;  Re  Nelson,  132  Cal.  132, 
64  Pac.  294;  KUng  v.  Kanene,  27  Mo. 
App.  231;  Re  Van  Ahtin^,  26  Utah, 
193,  72  Pac.  042. 

The  information  which  a  physician 
is  competent  to  communicate  is  not 
alone  such  as  he  acquired  independently 
of  disclosures  made  to  him  by  the  pa- 
tient,  but  such  as  he  acquired  indepen- 
dently, not  only  of  such  disclosures,  but 
also  of  any  examination  or  inspectioti 
of  the  patient  by  the  physician  to  en- 
able him  to  give  medical  aid.  Stretier 
V.  Breckmridge,  23  Mo.  App.  344. 

And  what  a  physician  obsen-ed  as  to 
who  gccompanied  his  patiejit,  and  what 
the  patient  and  the  person  Rccompany 
ing  her  said  in  reference  to  the  tub 
jeet- matter  of  tlie  examination  foi 
which  she  called,  are  privileged,  as  well 
aa  communications  made  to  him.  Pott 
V.  State,  14  Ind.  App«  452^  42  K,  1, 
1120, 
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ally  in  attending  a  patient  cannot  be  called  upon  Tor  an  opinion  based 
upon  such  information-**  And  the  informatioti  thus  excluded  in- 
cludes the  condition  of  an  injured  patient,  whether  obrious  or  other- 
wiae,*®  as  well  as  statements  made  by  him  as  to  the  manner  in  which 
the  injury  oeeurred;'**  and  the  natUTe  of  the  patient's  injuries*^  or 
disease/*  and  the  cause  of  death,**  are  all  strictly  within  statutory 
prohibition. 

*^homp»tm  r.  I9K  9fi  Mo.  IdO,  17  Am.    arc  not   pririlegad,     Etmsas  City,   Ft, 


St  Rep.  552,  12  S.  W.  510;  Orattun  t 
Meiropolitan  L.  In9.  €0.  28  Hun.  430, 

'*Jtmcs  V.  Brooklyn,  B.  <£  W.  E,  R.  C&. 
21  N,  Y,  a  R.  ISA,  3  N.  Y.  Supp.  253; 
8 human  v.  Supreme  Lodge.  K.  B.   IJO 


fi.  d  M,  R.  Co.  T.  Murray,  56  Kan.  330, 
40  Pflc.  646. 

"Corftcff  V.  Bt.  LouU,  L  M,  S  8.  B. 
Co.  20  Mo.  App.  62  L 

"Jofie*    V,    Preferred    Bankers*    iAf9 


Iowa.   480,   81    N.   W,   717;    Streeter  y,    A»miT.   €0.    120   Mich.   2U.    79   N.   W. 


Urcrkenridge,   23    Mo.    App.   244. 

But  AM  inquiry  addresBcd  on  crofiR-ei 
aminfttion  to  a  pbystcian  in  an  action 


304;  Lammimun  v.  Detroit  CUi^ien^ 
Biritei  iZ.  Co.  112  Mich.  602,  71  N.  VV. 
153;    NeUon   r,   Nederlawi   L.   Ins.   Vo. 


for  a  personal  injury,  as  to  wheth<;r  an  110  Iowa*  600,  81  N.  W.  &07 ;  Redmond 

eiULHiinaiion  of  the  person  of  the  plain-  v.  [ndu^tHal  Ben.  Aa90.  78  Hun.  104,  28 

tiff,  to  which  he  hod  tefltified,  waa  in  his  N.  Y.  Snpp.  1075,  Affirmed  in  150  N.  Y. 

opinion  a  full  and  fair  exsntination.  is  167,  44  H.  E.  76fi.     Oontm,  MetropoU- 

proper;   thougfh   refuso.)  to  permit  it  is  ion  L.  Ins.  Co.  t,  Bowte^  69  Ohio  St. 

not  reversible  errors  where  another  phy-  614,  68  N,  E.  4. 

•ician  had  testified  that  it  was  an  nc^        And  permitting  phystciaTift  in  an  a<^ 

curate  meaj^urement,  and  his  testimony  tion  upon  an  iniu ranee  policy,  in  whicJt 

had  not  been  contradicted*    McBwyny  v.  a  breach  of  warranty  and   false  repre- 

Broadira^  d  8.  A.  R.  Co.  27  N,  Y*  8.  R»  sen tii tion*  were  alleged,  in  that  the  in- 

S63,  7  K.  Y.  Supp.  456.  sured   was  suffering  from  a  disease  of 

^New   York,   C,   4:   St.   L.   R.   (7o,   f.  the  throat  and  tong^ue  at  the  time  of 

Mu9hrtmh,   11    Ind.  App.   Ift2.  37  N.  B*  thf^  application,  to  testify  that  they  had 

0&4,  38  N.  E.  871 ;  F^nnaijlvania  Co.  T.  treated  him  for  some  dif^ease  for  a  long 

Murion,  123  Ind.  415.  7  L.  R.  A.  087,  18  time  anterior  to  the  date  of  the  policy, 

Am,  St.  Rep.  330,  23  N.  E.  973;  Keist  and  that  they  were  specialists,  and  ae- 

w.  Chi^go  0.  W.  R.  Co.   110  Iowa,  32,  euatomed  to  treat  cancers  a&fl  diseaaefl 

81  N.  W.  181;  Raymond  V.  Burlington,  of   the   tongue  and   throat,   b   a  vioI»* 

€.  H.  d  N.  R.  Co.  65  Iowa,  162^  21  N.  W.  tion  of  the  spirit  of  the  statutory  pro- 

495.      And    tee    Bnright    v.    Brooklyn  vision  prohibiting  the  disclosure  by  phy- 

EeiffhU  R.  Co.  26  App.  Div.  538.  50  N.  Bieiana      of      confidential      information* 

Y.   Supp.   000.      Contra,   Oreen  v.   Met-  though  they  were  not  tsilled  upon  to  tell 

ropolitan  Street  R.  Co.  171   H.  Y.  201,  for  what  they  treated  him.     McCormiek 

89  Am.  St.  Rep.  807,  63  N.  E,  058,  v.    United    Life  S   Acci.   Ine.   Amo.   79 

But  a  physician  who  attended  a  per-  Hun,  340,  29  N.  Y.  Supp.  304. 
SOD  after  an  injury  by  collision  with  a        But    an    affidavit   of   a    phyaieian    in 

railroad  train  ia  not  incompetent  to  tes-  proofs  of  loss  under  an   insurance  pol- 

tify   in  an   action   for  the  injury  that  icy,  stating  that  he  treated  the  insured 

the  plaintiff  itated  to  him  that,  aa  he  for   a   certain   diseate,   from    whicli    he 

approached  the  railroad  traek,  he  heard  died,  though  ^uch   statement  is  unnec* 

peraoDfl   shouting   to    him.    and    saw    a  eaaary    and    gratnitoua,    ia    not   privi- 

man   swing  his  hni.  but  did  not  think  lej^ed,   and    should    be    received    in   evi- 

where   he   wa^   until   the   train   was   on  dence  nn  in  the  nature  of  an  admi^Bion. 


biro;  auch  information  not  beinpr  neoes 
aarr  to  enable  the  physician  to  pre 
jH^ribe.  Brown  y.  Rome,  W.  d  O.  R.  Co. 
45  Hun^  439. 

And  where   a    surgeon    is    < 
drea«   and   attend   to  a   wound 


SeUon    V.    Nederland    L.    Jn#.    Co*    110 

lowa»  600,  81   N.  W.  807- 
And   permitting  a   physician  to  gi¥« 

the  date  of  a  visit  for  the  purpose  of 
lied  to  fixing  the  time  of  other  events  !«  not 
received    error.  ,    Dalman    v.    KonAng,    54    Mich* 


] 

i 


by  a  brakeman,  stateraenta  made  by  the  320,  20  N.  \\\  61. 

bmkeman    to   him   with    respect   to   the  ^fltaitatt  \\    \tctt4>pMiton   L.  fntt.  Co, 

position  which  he  occupied  immediately  80  N.  Y.  281,  3fi  Am.  Rep.  617 1  Cahrti 

preceding  the  occurrenoe  of  the  aocideat  ▼•  ComiiMnial  L.  /ft«.  €0.  59  N,  Y,  300. 
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ConfidcEtial  eommunicatioiis  between  a  phyaician  and  patient 
which  are  privilegedj  however,  are  strictly  limited  to  those  made  bj 
the  patient  to  the  physician  which  were  necessary  to  enable  the  phj- 
aieian  to  act  for  the  patient  in  his  professional  capacity,*  It  is  not 
sufficient  merely  that  the  physician  acquired  the  information  while 
attending  the  patient*  And  informationj  though  acquired  by  a  phy- 
sician in  bis  professional  capacity,  is  not  privileged,  where  it  consisted 
merely  of  facts  which  were  open  to  the  obserration  of  any  person  who 
had  seen  and  conversed  with  the  patient*  Likewise,  occurrences  out- 
side of  the  relation  of  physician  and  patient^  or  before  the  patient 
suhraits  himself  to  the  physieianj  or  the  physician  addresses  himself 
to  his  duly,  are  not  privileged  ;*  nor  are  observations  of  the  physician, 


*Terriior^  y,  Corheit,  3  Mont,  60; 
CoUinx  V.  Maak^  31  Ark.  684 ;  Ee  Black, 
122  CslI  392,  U  Pac  695;  Karma^  City, 
Ft  8.  d  M.  R.  Co,  V.  Murray,  55  Kan. 
336,  40  Piic.  646;  Briesenmei^ter  v.  Su- 
preme Lodge,  K.  of  P.  SI  Mich.  625,  45 
N.  W.  &77;  Campau  v.  North,  39  Mich. 
S06,  33  Am.  Rep.  433;  James  v.  Kansas 
Citjf,  85  Mo.  A  pp.  20;  KetidaU  v.  Orcy, 
2  Hilt  30(1;  Edington  v,  JEina  L.  Ins. 
Vo.  11  N.  Y.  504 ;  He  O'Neil,  26  H.  Y. 
S,  R,  242,  7  N.  Y.  Supp.  197;  Btsele  v. 
Ward,  30  Hun,  555;  H^ringlon  v. 
Winn,  60  Hun,  235.  14  N.  Y.  Supp.  612; 
Be  Jong  v.  Erie  R.  Co.  43  App.  Div.  427, 
60  N.  Y*  Supp.  126;  Broum  v,  Rome, 
W:  d  0.  R.  Co.  45  Htm.  439;  Renihon  v. 
Dennin,  103  N.  Y,  673.  57  Am,  Rep.  770, 
9  N,  E,  320;  Oriebel  v.  Brookltjn 
Eeightf  B.  Co.  68  App.  Div.  204.  74 
N.  V.  Supp.  126;  Deuts^Hmnnn  v.  Third 
Af)e.  R.  Co,  87  App,  Div.  505,  84  N.  Y. 
Snpp.  887. 

Edington  ▼.  jEtna  L.  Ins.  Co.  77  N, 
Y.  604;  Green  v.  MetropoUtan  Street  R. 
Co.  171  N.  Y.  201,  89  Am.  St.  Rep.  807. 
63  N.  E.  958.  Coniraf  EUng  v.  Eon^as, 
27  Mo.  App.  231. 

And  a  phyaician  cannot  decline  to 
njiswer  a  hypothetical  quesiian  which 
did  not  involve  the  statement  of  any 
matter  or  information  which  he  had 
learned  or  acj|uire<i  in  a  profeBsional  ca- 
piicity,  on  the  ground  that  it  mi^ht 
open  the  door  to  crosa-examination 
which  might  make  it  neeesBary  for  him 
to  reveal  professional  aeerets  con  Med 
to  him.  Volerisin  v,  FOrfen^tn,  73  Cat 
106,  14  Pac.  307. 

But  professional  information  upon 
the  part  of  a  physician  concern yig  a 
patient  is  not  rendered  admissihie  in 
evidence  against  the  claim  that  it  waa 
privileg«^l,  by  the  fact  that  the  phvBi- 


ciMi   had  often  viaited    the   patient  a* 

a  friend,  and  that  some  of  his  iniprea- 
aions  may  have  been  piined  on  friendly 
visita,  where  he  ia  unable  to  a^pnratft 
the  knorwledge  which  he  acquired  &«  a 
physician  from  that  which  he  aequired 
aa  a  friend.  Re  Darrmgh,  52  Hun.  5Pl, 
6  N.  Y.  Supp,  68, 

^Staunton  v.  Parker,  10  Hmi,  SS; 
Burley  V,  Bamhard,  9  N.  Y.  8.  R-  587  j 
Herring  ton  v,  Winn^  60  Hun,  235,  14 
N.  Y.  Supp.  612;  Steele  v.  Ward,  30 
Hun,  555;  Re  Loewctmtine^  2  Misc.  323, 
21  N,  Y.  Supp.  931 ;  Autauga  County  t. 
DaiH^,  32  Ala.  703;  Norton  v,  Mobeflp^ 
la  IHo.  App.  457. 

But  it  IS  only  when  the  information 
of  a.  phyaieittn  or  surgeoti  concern inf^ 
a  patient  ia  aueh  as  is  apparent  on  that 
casual  inspection  which  anyone  mijEtht 
make  without  disci oaure  of  any  dnd 
on  the  part  of  ihe  patient  that  it  K*n 
he  said  that  there  wan  no  infortnatioo 
acquired  from  the  patient  under  condi- 
tions expressed  in  the  atatute.  Lin^  w, 
MoasachuRsiU  Mut,  L.  Ifu,  Co,  §  Mo. 
App.  363. 

And  in  Kling  r.  Kansas^  27  Mo.  App, 
231,  It  was  held  that  there  li  no  fiin' 
tinction  between  external  sign*  coo- 
nected  with  the  patient,  which  all  niny 
see.  and  hidden  or  secret  signs  which 
a  phyttif^ian,  aa  such,  alone  nan  aee,  with 
reference  to  the  question  as  to  what  in- 
formation i»  necessary  to  enable  a  phy* 
sician  to  prescribe;  that  the  test  ^ 
how  was  the  in  format  ion  a^uired ;  ajid 
that  it  does  not  matter  that  It  ^uld 
have  been  acquired  in  a  different  way. 

*IAnT  V,  J^famtiokusetts  Mut.  L.  /m. 
Co,  8  Mo,  App.  3b3-  HamUi&n  r,  fVoM^ 
176  Mo.  f534,  75  S,  W.  3SS» ;  Re  Lorir^- 
6tine.  2  Misc.  323,  21  N.  V.  Stipp.  !i3lj 
Jennings    v.    Supreme    Counent,    i,*    A* 
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or  deelarations  of  the  patient^  directed ^  not  to  the  purpose  of  procur- 
ing iTiformatiou  which  would  enable  the  physician  to  act,  but  to  some 
entirely  foreign  purpose^^  aSj  for  example,  information  acquired  by  a 
physician  in  a  conversation  with  his  patient  while  calling  upon  him  to 
collect  a  bill  for  services  previously  rendered,*'  And  a  physician  may 
he  used  as  a  witness  to  prove  facts  within  his  knowledge  other  than 
those  which  came  to  him  peculiarly  as  a  physician,^  such  as  the  mere 
fact  of  treatment  of  a  patient  by  the  physician^®  and  the  number  and 
dates  of  his  visits.*  Nor  is  a  phyaiciauj  called  upon  to  attend  a  pa- 
tient,  precluded  from  testifying  as  to  the  patient's  condition  at  that 
time  with  regard  to  sobriety ,  where  that  condition  had  nothing  to  do 
with  his  employment***  And  a  family  physician  of  a  testator  may 
testify  in  a  will  contest  to  family  events  in  no  way  connected  with 


J?ai<w.  A»*o.  81  App.  Div.  76,  SI  N.  Y.  Lod<ic,  K.  o/  T,  SI  Mieh.  625,  45  N*  W, 

8upp,  00  J  Steele  v.  W&rd,  3(J  Hun,  655;  977  j  Brown  v*  Metropolitan  L.  InM.  Co. 

Berries  v.   Waiertoo,  114  Iowa,  374,  8fl  65   Mich.   306.  8   Am.   St.   Rop.  894,  32 

N.  W.  306;   Seiferi  v,  Slate,   160   Tnd,  N,  W,  610  j  De^ifschmnnn  v.  Third  Ave. 

464,  98  Am,  SL  Rep.  340,  67  N.  E.  100.  R.  Co.  87  A  pp.  Div.  505,  84  N.  Y.  Supp. 

*Bo^t    T,    Hoyt^    9    N.    Y,   S.    R.    731,  887  j   Numrich  v.  Supreme  Lodffe,  K.  A 

Affirmwi  in  112  N.  Y,  4fla.  20  N.  E.  402;  L.  E.  24  N.  Y.  8.  R.  287,  3  N,  Y,  Supp, 

Re  O'Netl,  26  N.  Y.  S.  R.  242,  7  N.  Y.  552;    Nelson  v.   Ne^Iertand  L.   Ins.   Co. 

8upp.    197;    Pandjiris  v.   HeQaeen,   37  110  Iowa,  600,  81  N.  W.  807;  Price  T. 

N,  Y.  B.  R.  602,   15  N.  Y.  Supp.  705;  Standard  Life  ^  Acd.  Ins.  Co.  90  Mini!. 

De  Jong  v,    Erie  R.   Co.   43  App.   Div.  264,   05  N.   W.    1118;    Sowreign  Camp, 

427,    60   K.   Y.    Supp,    125;    Cornell   v.  W.  of  W,  v,   Grandon,  64   N^b.  30,  89 

Stone,  62  Ind,  307 ;  Hamilton  v.  Crowe,  N.  W.  446 ;  Metropolitan  Z/.  fns.  Co.  ▼. 


175  Mo.  634,  75  S.  W.  389;  Meiropoli- 
tan  L.  Ine.  Co,  T,  Howie,  68  Ohio  St. 
614,  68  N,  E.  4, 

A  phytnician  called  to  attend  a  woTnan 


Bowie,  68  Ohio  St.  614,  08  N.  E.  4. 

A«d  the  tefrtiinoiiy  of  a  physician  in 
an  action  for  tort,  that  the  plaintiff 
had  called  upon  Mnip  and  that  he  had 


in  childbirth  may  t^^ntify  in  a  bastardy  examincfl   her,   and   that   she   told   him 

proci^tnling    with    reference    to    alleged  she  hftd  sued  for  her  injuries,  and  there 

sUt omenta  of  the  woman  as  to  the  par-  wtk»  going  to  ho  a  lawsuit  over  it,  and 

entape    of    her    child,    such    statements  that  flhe  would  want  him  as  a  witness, — 

not  heing  neecRsary   to  enable   him   to  is  not  incompetent  ai  a  privileged  com- 

pre^cribc' or  act.     People  v.   Cole,   U3  munjcation.     Cooieff  v.  FoHz,  86  Mich. 

Mich.  83,  71  N.  W-  455;   People  ex  reL  47,  48  N.  W.  176. 


hiendetovieh    v,    Abraham*,    88    N.    Y. 
Supp.  924, 

Aiid  •  statement  made  to  his  physi- 


' Price  V.  Stand&rd  lAfe  4e  ^oci.  /«#* 

Co.  00  Minn.  264.  95  N,  W.  1118:  Sov- 
ereign Camp,  W.  of  W.  V.  Grandon,  54 
by    a    person    injured    by    being    Neb.  39,  80  S,  W.  448;  Beut^tithmannr  r. 
•truck  by  a  locomotive,  that  he  did  not    TAird  Af>e.  H.  Co.  87  App.  Div.  605,  84 


rve  the  train  until  ho  was  struck,    N.  Y,  Supp,  887, 
ia  not  privileged   or   incompetent.     D«        ^Kting  v.  Kansas,  27  Mo,  App.  231; 
Jonq  V.  Erie  R.  Co.  43  App.  Div.  427,    Lincoln  v.  Detroit^    101    Mich.  246,  69 
-'   '"    "    "^  ""  N.   W,  617. 

In  Fittneff(tn  v.  i8iou^  CitPf  112  lowa. 


00   N.  Y.  Supp.    125. 

*Boicer  v,  Bower,  142  Ind,  1@4,  41  K 
E,  523;  Seiferi  v.  State,   160  Ind.  464,    232,  83  N\  W.  mi,  however,  it  was  held 
07  N.  E.  100;  HoUowa^  v.  Kama*  Citif    that  the  attending  physician  of  a  pa* 
(Mo J  B2  S,  W.  80,  ^     tient  en n not  he  eailed' Upon  to  testify 

^Corbett  V.  Ft.  Loui»,  L  If,  <l  S,  B.  Co,    »s   to  nbi'tber  or  not,  at  the  time  h** 
26  Mo.  App,  62L 

*Dittri^h  V,  Detroit.  08  Mich.  245,  57 


wftfl   attending   his   patient   in   his   pro- 
fe**.«ionfil  eapacitv.  the  patient  wa«  suf 


N.  W.  12fi;  Brietenmeister  r.  Supreme    fering  from  delirium  tremens. 
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physical  complaints  or  condition.**  Nor  does  the  law  rendering  in- 
competent privileged  commnnicationa  to  a  physician  affect  the  admia* 
sibility  of  prescriptions  of  a  physician  in  the  hands  of  a  druggist,  on 
identification  by  him,^^ 

It  will  be  assumedj  however,  from  the  existence  of  the  relationship 
of  physician  and  patient,  in  the  absence  of  evidence  to  the  contrary, 
that  information  acquired  by  the  physician  was  imparted  for  the  pur- 
pose of  aiding  him  in  the  performance  of  his  professional  employ- 
ment; and  it  is  not  necessary  to  show  in  the  first  instance,  by  formal 
proof  J  that  the  information  was  necessary  to  enable  him  to  prescribe.^* 
Though  where  a  party  seeks  to  exclude  evidence  on  the  ground  that  it 
is  privileged  as  a  professional  communication,  the  general  burden 
rests  with  him  to  bring  the  case  within  the  purview  of  the  statute,** 

S72.  I^istence  of  relationship  of  physician  and  patient. — To  ren- 
der  information   of   a   physician   or   surgeon   incompetent   oo   the 


^He  Boury,  g   N*   Y.   S.   R.   SOD;    Rf    deprived     of     the     statutory     privily 
trNeil  26  N.  Y.  S.  R.  242,  T  N-  Y.  Supp.    against  digcloture  by  the  fact  that  rt 


1»7;  Bfl  nfJhei^,  Z  Connoly,  220,  S  N.  Y. 
Supp.  441, 

But  a  physician  cannot  testify  in  an 
action  to  set  aside  a  will,  as  to  the 
mental  condition  of  his  patient,  frc»m 
his  knowleilge  derived  from  conversa- 
tions with  her,  the  informntion  thus  re- 
oejved  being  confidential.  Gwrlcy  y. 
Fark,  135  Ind.  440.  35  N.  E.  279, 

"Dmischmann  v.  Third  Av€.  B.  Co. 
87  App.  Div,  505,  84  N.  Y.  Supp,  887. 

But  the   introduction   in   evidence  of 


was  obtained  at  a  first  intenriew,  mnd 
that  the  doctor  had  not  known  the  pa- 
tient pre^ioua  to  that  interview.  Grat- 
tan  V,  MetropoUian  L.  In*.  Oo.  24  Hun* 
43. 

^People  V,  Eo^nwt  154  N*  Y,  355, 
4S  N.  E,  730;  Edin§tom  w.  JJlim  L,  In*. 
Oo.  77  N.  Y,  564;  People  v,  Schutfl^, 
43  Hun,  SS;  Wiel  y.  Cotitfha,  45  Hun, 
307;  Beath  v,  Bfoodway  d  8.  A.  B.  €o. 
25  Jones  &  S,  400,  8  N.  Y,  Supp,  803; 
Deutschmann  v.   Third  Ape.  R.  Co.  S7 


the    prescriptions   of   a    physician,    not  App,    Div,   605,   84   N,   Y,    Supp,   8S7; 

limited   to  the  purpose  of   flxing  their  8  towel  I  t,  Am^oan  Vo-opvraiiv^  lUtUf 

dates,   is   improper   as   an   indirect   at-  A^t^o.  1  Silv.  Sup.  Ct.  240.  5  N,  Y,  8iipp, 

tempt    to   violate    the    privilej^e;    since  233;  Grifjiiihi  v.  Metropolitan  i?fr*rel  A. 

the  nature  of  the  malady  of  the  patient  Co,  1 7 1  N,  Y.  106,  63  N,  E,  808 ;  lAnx  r. 

miirht  thereby  he  made  known  to  those  Masmchu^etta  Mut.  L.  Im.  Co,  8  Mo* 

skilled  in   medicine.     Ifeliton  v.   Neder-  App,   363:    Jamea   v,   Kmma*   Citify  85 

land  h.  Ins.  Co,   110  Iowa,  000,  81   N,  Mo,  App,  20. 

W.  807,  The  evidenoe  of  &  phvsieian  will  not 

**Edington  v.   Mutual  L.  /ni,  00.   67  be  held  incompetent  a»  pViv-ileged  merely 

N.  y.   IS5;  Graitan  v,  Meiropolitan  L,  because   he   is   a   physician,    where  tlip 

fns.  Co.  80  N.  Y.  281»  3fl  Am,  Rep.  617;  facts   which,  under  the  statute,   would 

Sloan  V,  AVto  York  C.  R.  Oo.  45  N.  Y.  render  him  incompetent,  are  not  in  any 

125;  Fneney  V,  hong  Island  B.  Co.  116  way  shown.     Bowleg  v.  JTonafu  Cify,  51 

N.    Y.   376,   6   L.   R,   A,  544,   22   N.   E,  Mo,  App,  416, 

402;  Re  Durragh,  62  Hun,  691,  5  N,  Y,        Before  permitting  the  examination  oi 

Supp.  63;    Brig  ham  v.  QoU^  20  N,  Y,  a  physician  to  proceed  where  priH  lege 

S.  R.  420,  3  N.  Y.  Supp,  518;  Jones  V,  is   asaerted^   the  court   will    atford   the 

Brooklpnt  B.  <£  W.  E.  R.  Co.  21   N,  Y,  party    asserting    it   an    opportunity   to 

8.  R,  160,  3  N,  Y,  Supp.  253 j  State  r.  aseertain  by  whom   the  pbysieiAn  was 

Kennedpj   177   Mo,  08,   75  S.   W.   970;  called,  so  that  the  question  of  prinll^ 


.Wuns  V.  Salt  liake  City  R.  Oo.  25  Utah, 
220,  70  Pae.  852, 

And  inform  At  ion  obtained  by  a  phyftl- 
rirtrj  in  his  professional  capacity  is  not 


can  properly  Ih?  passed  upon,  fVofey 
v.  Metropolitnn  Street  R.  Co.  4W  App, 
Div.  1R7,  63  N\  Y.  Supp.  242,  Affirmed 
in  H18  N.  Y.  653,  01  N,  E,  1136, 
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ground  of  priTilege  there  must  have  been  a  relation  of  confidence  be* 
tween  them  to  be  abused;  there  is  no  privilege  in  the  absence  of  the 
relationship  of  physician  and  patient**  And  a  dead  matt  h  not  a 
patient  capable  of  sustaining  the  relation  of  confidence  toward  a  phy- 
iician,  which  is  the  foundation  of  the  rule  excluding  privileged  com- 
mimications,  so  as  to  exclude  the  testimonj  of  the  physician  as  to  ex- 
amination after  death**"  And  the  signing  of  a  will  as  a  witness  is 
not  a  professional  act  which  will  render  ineompetent  information  ac- 
quired by  a  physician  at  the  time  of  acting  as  a  witness.*^  Whenever 
a  physician  has  attended  a  patient^  however,  under  circnmstancea  cal- 
culated to  induce  the  opinion  that  the  attendance  was  of  a  professional 
nature,  and  the  patient  has  yielded  to  examinationj  or  made  commimi- 
cations  which  he  would  not  otherwise  have  made,  the  seal  of  secrecy 
is  set  on  the  transaction.*^  And  knowledge  of  a  physician  as  to  the 
condition  of  his  patient,  discovered  during  attendancCj  is  not  removed 
from  the  protection  of  the  statute  by  the  fact  that  he  was  called  with 
reference  to  an  entirely  difiFerent  trouble;**  or  by  the  fact  that  the 
physician's  services  were  forced  upon  the  patient  against  his  will  f^ 
or  by  the  fact  that  the  physician  was  called  at  the  instance  of j  and 
paid  by,  the  employer  of  the  person  examined^  not  for  the  purpose  of 
prescribing,  but  to  ascertain  his  ability,^*  Nor  is  the  privilege  affect- 
ed by  the  fact  that  the  physician  was  employed  and  paid  by  the  per- 
son who  caused  the  injury,  and  not  by  the  person  injured  f^  though 

^Scripps  r.  Foster,  41  Mich.  742,  3  N*  Tlie  fact  of  treatment  U  the  decisiv© 

W.  216;  Jacobs  v.  Cross,  19  Minn.  623,  test  o(  privik^,  ai  to  whether  or  not 

QiL   464;    Siov?eU  V.   Americ^in    Co-op-  the  relfttionship   of   physician   and   pa- 

eraHv€  Relief  Asao.  I  Silv.  Sup.  Ct.  246,  tient  existed.    Afeyw  v.  Supreme  Lodgtj, 

23  N.  Y.  S.  R  70fl,  5  N.  Y.  Supp.  233;  K.  of  R    (N.  Y,>   M  L.  R.  A.  839,  70 

Babcook  V.  People,  16  Hun,  347;   Marm  N.  E.  111. 


T,  Manhattan   R.  Co.   50  Hun,   575,    10 
N.  Y.  Supp.  15D. 


"^Nelson  w.  Oneida,  lilfl  N.  Y.  210,  M 
Ana.    St.    Rep.    656.    50   N.    K   802;    Re 


''Meyer  v.  Supretne  Lodge,  K.  of  P, 
(N.  Y.)   04  L.  R,  A,  839,  70  N.  E.  HI, 


And    where   an    attorney   enjBraged   in  Redfleld,  116  CaK  637,  48  Pac.  794;  He 

the  duties  of  hU  profpsRion  visited  the  Flini^  100  CaL  301,  34  Pac.  803. 

county   clerk's   office,   and     while    there  ^" 
requested  the  county  clerk,  who  was  ft 

phyRJcian,  to  look  at  an  eruption  upon  Affirming  S2  A  pp.  Dif,  369,  81   N.  Y* 

his   skinj  and   the  county   clerk  did   bo  Supp*  813. 

gratuitously,  it  cannot  be  said  that  be  ^Orattavi  ▼,  Metropol%tM%  L.  Int.  0o. 

attended  the  attoTTiey  as  a  patient,  in  24  Hun,  43, 

Ilia  professional  character,  bo  as  to  ren-  ^Nettf  Torfc,   0*   d   St.  L.  R,   Co.   ¥, 

der  bis  opinion  as  to  the  character  and  Mt^hrush,  11   Ind.  App.   192,  37  N.  E, 

cause   of   the   eruption   inadmissible   in  054.  38  N,  E.  871 ;  Frcei  v.  l/^irrte^  jSfr^cf 

t^df^nee.     Edington  v.  Mtn&.  h.  Ins.  Co.  Cable  R.  Co.  97  Cal,  40,  31   Pae,  730; 


13  Hun,  643. 


Keist  V.  Chimgo  0.  W.  R.  Co.  110  Iowa, 


'HorrisoH  t.  8uUer  Street  IL  Uo.  116    32,  81  N,  W:  181;  Raymond  v,  BurHn<f 


Cftl.  156,  47  Pac.  1019, 


ton,  C.  R.  d   N.  K.   Co.  65   Iowa,    152, 


^c  Freeman.,  46  Hun,  468,  12  N,  Y,  21   N.  W.  495;  Batiis  v.  Chicago,  R.  L 

"76.  rf   F.   R.   Co.    (Iowa)     100    N.   W.    543; 

»  T,  8tout,  3  Park,  Cnm.  Rep.  Weitz  v.  Mound  City  R.  Co.  53  Mo,  App. 

-ee  Munz  v.  Bait  Lake  Cit^  39;   Griffiths  v.  Metropolitan   Slreet   R. 

220,  70  Pac.  852,  Co.  63  App,  Div,  86,  71  N.  Y.  Supp,  40«; 
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tL©  rule  is  different  where  the  physiciam  goes  to  the  patient,  with  the 
knowledge  of  the  latter,  entirely  for  the  purpose  of  ascertaining  die 
nature  iind  character  of  the  injuriea  of  the  patient,  and  of  reporting 
them  to  his  employar.^^  And  though  the  physician  was  called  for  the^ 
express  purpose  of  securing  his  testimony  as  a  witness,  he  can  only 
testify  at  the  instancej  or  with  the  consent^  of  the  patient^* 

Soj  the  relationship  of  physician  and  patient  exists  between  a  hos- 
pital physician  and  a  patient  in  the  hospital  30  as  to  render  informa- 
tion acquired  by  the  physician  from  the  patient  privileged  and  ineom- 
patent,^*  And  a  person  confined  in  jail  who  accepts  the  services  of  a 
physician  is  entitled  to  prevent  a  disclosure  by  the  physician  of  pro- 
fessional information  acquired  by  hira  to  enable  him  to  prescribe^ 
notwithstanding  the  fact  that  he  was  selected  by  tie  public  prosecutor, 
and  sent  by  him.**  But  infomiation  obtained  by  a  jail  physician  on 
examination  of  a  prisoner  is  not  privileged,  where  he  knew  that  the 
physician  was  there  at  the  instance  of  the  prosecuting  attorney,  and 
voluntarily  submitted  to  the  examination.^'^  And  a  physician  sent 
by  the  public  authorities  to  a  jail  to  examine  and  report  upon  the 


Murvs  V.  Salt  Lake  Oitu  R-  Co,  25  Utah, 
220.  70  Piic.  852. 

**FTei^l  V.  Market  Sireei  Cable  R.  Go, 
S7  CaL  40,  31  Pac.  730;  Heath  v.  Broad- 
way d  8.  A.  E^  Co.  25  Jones  A  a  490, 
8  N.  Y.  Supp.  803. 

And  proof  that  &  phyaician  wa«  mt 
the  scene  of  an  accident  wli<*n  the  am 
bulance  arrived;  and  that  he  rendered 
first  aid  to  toe  person  injured;  and  that 
he  was  the  attemiinR'  pliysitmn  at  the 
hospital  to  which  the  injur**d  person 
was  takon,  and  rode  with  him  in  the 
ambQlance  ahout  three  blocki  on  the 
waj;  and  that  he  waa  surp^eon  in  the 
employ  of  the  one  wlio  caused  the  in* 
jurj,  and  had  a  talk  with  the  injured 
person  as  part  of  his  duty  to  his  em- 
ployer,— does  not  show  the  relation  of 
physician  and  patient  bo  as  to  war- 
rant the  exclusion  of  the  conversation 
had  between  them  at  the  time  of  the  in- 
jurv-  Griffiths  v>  Metropolitan  Street 
R.  Uo.  171  N.  Y.  100,  63  N,  K  aOS. 

*^Doran  v.  Cedar  Rapidft  d  M.  0.  B, 
Co.  Ill  Iowa,  442,  m  N.  W.  8ie. 

^Barker  y.  Cunard  8.  S.  Co,  01  Hun, 
495,  36  K  Y.  Supp,  250;  Dug^an  v. 
Pheipe,  82  App.  Div.  600,  81  N.  Y.  Supp. 
916, 

And  a  physician  making;  the  rounds 
of  a  hospital  with  the  repular  attend- 
ing physicianj  wJjo  admits  that  he  part- 
ly attended  a  patient  therein,  and  as- 
ftiated  in  making  an  examination  of  her. 


will  be  deemed  to  be  her  physieian  aa 
as  to  render  inadmissible  in  evidence 
information  acquired  from  such  exam- 
ination, thou|jh  he  claims  to  have  made 
the  rounds  in  the  hospital  merely  out 
of  euriosity,  to  acquire  information  in 
in  teres  ting'casea.  Oroii»man  v.  Suprrm^ 
Lodge,  K.  «*  L.  H.  3  Silv.  Sup.  Ct.  111. 
6N.  Y.  Supp.  82K 

And  where  a  hospita!  is  supported 
by  contributions  from  the  employees  of 
two  eorpo rations,  deducted  from  their 
motithly  wages,  and  devoted  to  the 
tnaint^'Tiiince  of  a  hoapital  and  th# 
hiring  of  physicians  employed  about  it 
the  relation  of  physician  and  pnHent 
exista  between  one  of  the  hospital  phy- 
aicians  and  an  employee  of  one  of  t^e 
companies,  so  as  to  render  information 
obtained  by  such  physieian  while  at- 
tending  the  employee  professionally  a 
privil(!ged  eonimunicatton,  though  the 
payment  of  the  contrihutiona  was  in 
part  compulaory,  and  the  companies 
were  apparently  responsible  for  the  ha* 
pital,  and  for  all  bill^i  contracted  in 
connection  with  it.  Colorado  Fu^t  S 
Iron  Co,  w  Cummtjiffa,  8  Colo,  App.  54 1, 
46  Pae.  875. 

^People  V.  Murphp,  101  N.  Y,  lffl» 
54  Am.  Rep.  fiOK  4  N.  E,  32«;  Fooph  t. 
Schutjler,  43  Tlun,  88;  People  v,  gtout, 
3  Park,  Crim.  Kep,  670. 

''People  V.  Qlover,  II  Mick  303,  ^ 
N.  W,  874. 
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groimd  of  privilege  there  must  have  been  a  relation  of  confidence  be- 
tween them  to  be  abused ;  there  is  no  privilege  in  the  absence  of  the 
relationship  of  phjsiician  and  patient^*  And  a  dead  man  is  not  a 
patient  capable  of  stistaining  the  relation  of  confidence  toward  a  phy- 
sician, which  ia  the  foundation  of  the  rule  excluding  privileged  com- 
munications, so  as  to  exclude  the  testimony  of  the  physician  as  to  ex- 
amination after  death*^*  And  the  signing  of  a  will  as  a  witness  ia 
not  a  professional  act  which  will  render  in<x>mpetent  information  acv 
quired  by  a  physician  at  the  time  of  acting  as  a  witness. ^^  Whenever 
a  physician  has  attended  a  patient^  however^  under  cireumstance^  cal- 
culated to  induce  the  opinion  that  the  attendance  was  of  a  professional 
nature^  and  the  patient  has  yielded  to  examination,  or  made  oommuni- 
cations  which  he  would  not  otherwise  have  made^  the  seal  of  secrecy 
is  set  on  the  transaction.^*  And  knowledge  of  a  physician  as  to  the 
condition  of  his  patient,  discovered  during  flttendance^  is  not  removed 
from  the  protection  of  the  statute  by  the  fact  that  he  was  called  with 
reference  to  an  entirely  different  trouble;^*  or  by  the  fact  that  the 
physician's  services  were  forced  upon  the  patient  against  his  will  f^ 
or  by  the  fact  that  the  physician  was  called  at  the  instance  of,  and 
paid  by,  the  employer  of  the  person  examined,  not  for  the  purpose  of 
prescribing,  but  to  ascertain  his  ability,^^  Nor  is  the  privilege  affect- 
ed by  the  fact  that  the  physician  was  employed  and  paid  by  the  pei^ 
aon  who  caused  the  injury,  and  not  by  the  person  injured  j*®  though 


I 


*BcHpp»  w,  Fmiw,  41  Mich.  742*  3  N. 
W,  216;  Jaooh9  t.  Crosk,  19  Minn.  523, 
Oil*  454;  SiowtU  v.  American  Coop- 
trnii^e  Relief  Atm.  \  Silir.  Sup.  Ct,  246, 
23  N.  Y,  a  R,  70ft,  5  N.  Y.  Supp.  233; 
Babm^ck  v.  People,  15  Hun,  347;  Maric 
T,  Manhattan  R.  Co.  66  Hun^  675,  10 
N,  Y.  Sijpp.  159. 

And  wljere  an  attom<*y  en^^ied  in 
th«  duties  of  hm  profns!*inTi  visit<'d  the 
county  clerk 'a  oRlce.  and  while  ther« 
requested  the  county  derk,  who  was  a 
phYAJciftn,  to  look  at  an  eruption  upon 
his  *kin,  and  the  county  derk  did  to 
gratuitou&ly,  It  cannot  be  said  that  h« 
attended  the  attorney  aa  a  patieutt  in 
Ilia  profesftional  charsicteri  so  as  to  ren- 
der his  opinion  a  a  to  tho  character  and 
eaufle  of  thp  eruption  madmiflaible  in 
eridence.  fldington  v.  Jf'^tna  L,  Ine*  Co. 
IS  Him,  643. 

^B^rriton  t.  Suiter  Street  B.  Co.  118 
Gal.  15ft,  47  Pnc.  1019. 

"/?«  Freeman,  48  Hun,  468.  12  N.  Y. 
Supp.  175. 

"^People  y.  Btout,  3  Park.  Crim.  Rep. 
ft70.  And  Bce  Muns  v.  Salt  Lake  City 
R.  Co.  25  UUh,  220,  70  Pae,  852, 


The  fact  of  treatment  h  the  deciBive 
teat  of  privilege,  a«  to  whether  or  not 
the  relntionBhip  of  phyRieian  and  pa- 
tient eaciitcd.  Meyer  y.  Supreme  Lod^fr, 
K,  of  P.  (N,  y.)  64  L.  R.  A,  839,  70 
N,  E.  IIL 

'*NeUon  v.  Oneida,  158  N*  Y.  210,  m 
Am.  St.  Rep.  65ft,  50  N.  E.  802;  Re 
Redfield,  116  Cal  637.  48  Pac.  7»4;  Re 
Flint,  100  Cal.  391.  34  Pitc.  883. 

^Meyer  v.  Supreme  Lodge,  K,  of  P, 
(N.  Y.)  64  L.  R,  A.  839,  70  N.  E.  Ill, 
Affirming  82  App.  Div*  359,  81  N;  Y, 
Supp.  813, 

^{hrattan  y,  Metropalilan  L.  /tw,  Co. 
24  Hun,  43. 

'New  yorJt,  0.  4  SU  h.  B,  Co.  r. 
Mii^hruaK  1!  Ind.  App.  102,  37  N,  E. 
fl54.  38  N.  E.  871 ;  Freel  y.  Market  Street 
Cable  R.  Co.  97  Cal.  40,  31  Pac.  730; 
Keiat  V.  Chifmgo  0.  W.  R.  Co.  110  Iowa, 
32,  81  N.  W.  181 ',  Raymond  v.  BurUnff^ 
ton,  €\  R.  d  h\  R.  Co,  86  Iowa,  152, 
21  N.  W.  405 :  Battie  w.  CUcago,  R.  f , 
rf  P.  R.  Co.  (lowaj  100  N,  W.  543^ 
Weiix  V.  Mound  Vitjf  R,  Co,  53  Mo.  App. 
30;  Ori^the  v.  Xfeiropotitnn  Strati  H. 
Co,  63  App.  Div.  8ft,  71  N.  Y.  Supp.  400  j 
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them  in  their  professional  capacity,  leaving  them  to  decide  as  to  what 
it  isj  are  proper,  and  not  in  violation  of  privilege,'^ 

574  Breach  of  priTilegc  as  &  perional  injury- — It  has  been  held  in 
actions  involving  other  questions,  that  statutory  provisions  that  physi- 
cians and  surgeons  shall  not  be  compelled  to  disclose  any  information 
acquired  by  them  in  their  confidential  relationship  to  their  patients, 
being  for  the  benefit  of  the  patient,  should  be  construed  to  mean  that 
they  shall  neither  be  compelled  nor  allowed  to  disclose  such  informa- 
tion f^  and  that  the  publication  by  a  physician  of  facts  concerning  an 
operation  performed  by  him,  without  the  approbation  of  the  person 
operated  upon,  is  a  plain  breach  of  professional  duty,'^  It  is  sug* 
gested  by  this  view,  though  no  cases  have  been  found  on  the  subject, 
that  a  physician  or  surgeon  might  be  held  liable  in  damages  to  a  pa- 
tient for  a  breach  of  privilege,  as  a  personal  injury ;  though  in  the  ah* 
sence  of  malice  the  action  would  probably  be  one  in  which  the  recoveiy 
would  be  confined  to  the  actual  pecuniary  injury  proved  to  have  been 
suffered**^ 

575.  Waiver;  right  of,  and  effect  generally. — Statutory  provisions 
that  physicians  and  surgeons  shall  be  incompetent  to  testify  concern- 
ing any  information  which  they  may  have  acquired  from  any  patient 
while  attending  him  professionally  do  not  create  an  absolute  disquaK- 


^Me^er  y.  Siandurd  lAfe  d:  Aaoi.  Ins. 
Co,  e  App.  Div.  74,  40  N,  Y.  419;  F^ 
pie  V*  Bchu^ler,  43  Hun,  8S;  Fisker  v. 
FiBhcr,  129  N.  Y.  054,  29  N.  R  95L 

And  E  hypothetical  queBtion  asked  & 
jail  physician  with  reference  to  the  con- 
dition of  a  prisoner  charged  with  hom- 
icide, which  assumeB  no  facta  which  oc- 
curred suhaequent  LO  the  day  of  the 
homicide,  is  not  incompetent  a^  priv- 
ileged, though  the  witncfsa,  after  anewer- 
ingi  aaid  that  he  did  not  think  it  pos- 
ftihle  for  him  to  answer  without  being 
influenced  hy  the  opinion  formed  while 
nctin^  aft  defendant's  physician.  People 
V.  iichuifler,  43  Hun,  BS/Alfirmed  in  106 
N.  Y.  298,  12  N.  E.  783. 

^Bof/le  V.  Northweatem  Mui.  Relief 
A930.  m  Wis,  312,  70  N.  W.  361. 

*^Suttitiga  v.  8hake$pmre,  46  Mich, 
408,  41  Am.  Rep.  166,  0  N,  W,  451. 

And  counsel  U  justified  in  case  of  a 
regular  systematic  violation  of  du^ 
owed  by  a  physician  to  his  patient,  by 
the  diifclosure  of  confidential  communi- 
cations, in  calling  the  attention  of  the 
jury  to  the  violation  of  the  law,  and 
the  abuse  of  the  position  which  he  oc- 
cupied. Loudoun  V.  Eighth  Ave.  It.  Co, 
16  App.  Div,  152,  44  N,  Y.  Supp.  742. 


•^  Where  a  phyaician  took  an  luipro- 
fessional^  young,  unmarried  man  iritb 
him,  and  introduced  him,  and  permitted 
him  to  remain  in  the  house  of  a  pa  Lien  I 
in  a  confinement  case,  pertnitting  them 
to  helieve  that  he  was  a  physidan  and 
acting  as  hie  asaistant  hoth  are  guilty 
of  deceit;  and  the  wrong  done  entiUci 
the  iujtirefl  party  to  recover  damagai 
sustained  from  nhame  and  mortificalion. 
And  a  remark  upon  the  part  of  a  phy- 
sician that  he  had  brought  %.  fncnd 
along  to  help  carry  his  things  is  not  suf- 
ficient to  put  the  pfttieat  aad  her  hus- 
band on  their  guard,  or  to  remove  the 
presumption  that  the  man  thus  brought 
was  himself  a  practising  physician.  Dt^ 
May  V.  RtiherU,  46  Mich.  ]60»  41  Adi. 
Kep.  164,  9  N.  W.  146. 

So.  in  BtoTTB  V,  Bcougiile^  48  Mich. 
387,  12  N.  W.  602,  it  was  said  with  ref- 
erents* to  testiinonj  in  violation  of  pro- 
fessional eonitdence,  given  by  a  phyii- 
cian,  though  apparently  without  obje^ 
tion,  that  every  reputable  physician 
must  know  of  the  existence  of  the  stat* 
ute,  and  that  the  physician  had  no  buai- 
nea«  to  give  auch  testimony. 


i  ft7il  MUMCAL  EVIDSNGI.  tS:^ 

fioitiaB  upaa  thttr  put  to  testify,  but  create  a  priTilege  for  the  protee- 
tkm  of  &e  patient^  which  may  be  waiTed  f*  permitting  such  wai^r 
BOi  bring  contrary  to  public  policy.'^  And  the  same  principle  ap- 
plies with  reference  to  waiver  of  privilege  whether  the  physician 
called  as  a  witness  is  a  consulting  physician  or  one  direcUy  em- 
ployed;^ and  the  waiver  may  be  either  express  or  implied.^^  And 
iHiere  the  statutory  privilege  has  been  once  removed  by  the  patient, 
and  the  infOTmation  has  lawfully  been  made  public,  constituting  an 
admission,  the  ri^t  to  further  objection  to  its  disclosure  is  lost^- 
But  the  waiver  of  the  privil^e  on  a  former  trial  does  not  preclude  ob- 
jeetion  to  the  revealing  of  professicmal  information  on  a  later  one, 
where  the  waiver  was  an  incident  in  the  mode  of  trial,  and  in  no  sense 
an  admission  of  the  party.^ 

•78.  Who  may  waive. — ^The  seal  of  secrecy  and  confidence  placed  by 
law  upon  information  obtained  by  a  physician  from  a  patient  in  his 
professional  capad^,  being  a  personal  privilege  of  the  patient,  can  bo 
waived  by  him,  and  by  him  alone.^^  It  is  not  the  privilege  of  the  phy- 
sician, and  is  not  to  be  waived  by  him.^*     And  though  the  patient  is 

"^CWrifi^loii  T.  St,  Lam9,  89  Mo.  208,  •Lmt^  v.  Boieomri,  128  Ind.  420,  25 

68  Am.  R«p.  108,  1  S.  W.  240;  Bknr  t.  Am.  St.  Rep.  442,  27  N.  E.  1111. 

Chicago  d  A.  R.  Co.  89  Mo.  383,  1  8.  W.  «fito#«  t.  DepoUtcr,  21  Nor.  107,  26 

360;   Dttvett^ort  t.  Hannibal,   108  Mo.  p^ie.  looo. 

IIU.^®,?::.^;.  1122;  rAompwm  v.  UK  ^MeKiimey  ▼.  Grand  Btroei,  P.  P.  d 

S  ^T-J^'  ^y  ^"'  ^^^'^h2\,^'  *••  ^  C'o.  104  N.  Y.  352,  10  N.  E.  644; 

^;  ^\h  ^iS**  o?  T;,^*"*^**S'  ®?  ^^:  ^^^'^  ▼•  ^^  Y<^^  O.dW.R.  Co.  148 

olo    i-Tif  o        ^;       A     *.r\c      410;  Behloiieror  v.  Brooklyn  d  N.  T. 

^  ^JS^I^  l^^'a\T  ^?'  •\^'''  P^  <^o.  80  App.  Div.  6(»;  86  N.  Y. 
App.    627,    69    8.    W.    612;    LtMsak   v.    q„^J^  «4-  ■^*^ 

Crocker  E$ta$e  Co.  119  Cal.  442.  61  Pac  ^  Fli     l:             v    •  •       i..         -i^  ... 

688;  Fraecr  ▼.  Jcnnison,  42  Mich.  206,  J^^.^^^^.  V^^^JS  ^  ^^\^^ 

8  N.  W.  882;  Grand  Rapida  /.  R.  Co.  t.  affidavit  to  facta  dcnvwi  in  a  profea- 

Martin,  41   Mich.   667.  3  N.  W.   173;  »*onal  capacity,  for  use  against  his  pa- 

Edmgton  ▼.  JBtna  L.  Int.  Co.  13  Hun,  tient,  and  the  affidavit  is  lost,  he  may  be 

648;  Allen  ▼.  Public  Adminintrator,  1  compelled  by  the  adverse  party,  on  ocoa- 

Bradf.  221.  sion  arising  for  the  use  of  such  affidavit 

The  general  mle  is  that  where  the  *^  such  party,  to  again  make  affidavit  to 

evidence  of  an  attending  physician  is  such  facts.    Mason  v.  Libbcy,  2  Abb.  N. 

offered  by  the  patient  orhis  representa-  C.  137. 

tive,  it  is  competent  and  admissible;  but  ^Grattan  v.  MotroT^liian  L.  Int.  Co. 

where  it  is  offered  by  the  opposite  party,  92  N.  Y.  274,  44  Am.  Rep.  372;  Bricsen- 

the  physician  cannot  testify  against  the  mtister  v.  Supreme  Lodge,  K.  of  P.  81 

objection  of  the  patient  or  his  repre-  Mich.  525, 45   V.W.VIT ;  BurgeM9T.8im8 

aentative.     Groll  v.  Tower,  85  Mo.  249,  Drug  Co.  114  lowlk  275,  54  L.  R.  A.  364, 

66  Am.  Rep.  368;  Squires  v.  Chillioothe,  89  Am.  St  Rep.  359,  86  N.  W.  307. 

89  Mo.  226,  1  8.  W.  23.  **Ourley  v.  Park,  135  Ind.  440.  35  N. 

But  a  party  to  an  action  cannot  be  E.  279;  Starrs  v.  Scougale,  48  Mich.  387, 

asked    while    testifying    as    a    witness  12  N.  W.  502;  Lincoln  v.  Detroit,  101 

whether  he  is  willing  to  waive  his  priv-  Mich.  245,  59  N.  W.  617.     And  see  Re 

ilege  as  to  confidential  communications  Xelson,  132  Cal.  182,  64  Pac.  294. 

of  a  physician.    McConnell  v.  Osage,  80  **Storrs  v.  Scougale,  48  Mich.  387.  12 

Iowa.  293,  8  L.  R.  A.  778,  45  N.  W.  650.  X.  W.  502. 

''Dougherty   v.    Metropolitan   L.   Ins.  But   where   the   patient    conRonts    <»r 

Co.  87  Hun,  15,  33  N.  Y.  Supp.  873.  waives  the  privilege,  the  physician  can- 
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not  a  party  in  interest  in  the  suit^  the  right  to  waive  is  nevertheless 
his,  and  not  that  of  the  party.*®  As  a  general  rule,  however,  the  right 
of  a  patient  to  waive  the  statutory  protection  against  disdosure  hy  his 
physician  of  information  acquired  in  attending  him  in  his  profes- 
sional capacity  may  be  exercised  by  those  representing  him  after 
death,  for  the  protection  of  interests  claimed  by  them  under  hira.*^ 
And  under  this  rule,  previous  to  the  admission  of  a  will  to  probate, 
the  heirs  at  law  of  a  deceased  person  are  his  only  representatives  en- 
titled to  waive.*®  And  the  words  "personal  representatives"  in  a 
statute  prohibiting  a  waiver  of  the  privilege  of  preventing  a  physician 
from  disclosing  professional  communications  except  by  personal  rep- 
resentatives apply  only  to  executors  and  administrators,  and  do  not 
include  the  widow  of  tiie  deceased.**  But  under  statutory  provisions 
prohibiting  evidence  as  to  confidential  information  acquired  by  a  phy- 
sician, without  the  consent  of  his  patient,  the  right  to  waive  is  con- 
fined to  the  patient  alone ;  and  when  he  is  dead,  the  matter  is  forever 
closed,  and  the  privilege  cannot  be  waived  by  his  legal  representa- 
tive.^® And  this  rule  applies  to  probate  proceedings,  as  well  as  to 
others,  so  as  to  prevent  a  waiver  of  privilege  by  an  executor  or  admin- 
istrator of  a  deceased  patient®^     But  an  attorney  may  waive  for  his 


not  refuse  to  testify.  Zimmer  ▼.  Third 
Ave.  R.  Co.  36  App.  Div.  265,  66  N.  Y. 
Supp.  308. 

^Territory  v.  Corbett,  3  Mont.  50. 

** Eraser  v.  Jenniaon,  42  Mich.  206,  3 
N.  W.  882;  Masomo  Mut.  Ben.  Aaso.  v. 
Beck,  77  Ind.  203,  40  Am.  Rep.  295; 
Ourley  v.  Park,  135  Ind.  440,  35  N.  E. 
279. 

^Staunton  v.  Parker,  19  Hun,  56. 

*^Beil  V.  Supreme  Lodge,  K.  of  E.  80 
App.  Div.  609,  80  N.  Y.  Supp.  751. 

An  administrator  with  the  will  an- 
nexed, of  the  estate  of  a  deceased  per- 
son, is  the  representative  of  the  testator 
while  seeking  to  maintain  his  will,  and 
has  the  right  as  such  representative  to 
call  the  pliysician  who  attended  the  tes- 
tiitor  in  his  last  illness,  to  prove  the 
condition  of  his  mind  at  the  time  the 
will  was  executed.  Morris  v.  Morris, 
119  Ind.  341,  21  N.  E.  918. 

^Harrison  v.  Sutter  Street  R.  Co.  116 
Cal.  156,  47  Pac.  1019;  Re  Flint,  100 
Cal.  391,  34  Pac.  863;  Westover  v.  .TJtna 
L.  Ins.  Co.  99  N.  Y.  56,  52  Am.  Rep.  1, 
1  N.  E.  104;  Loder  v.  WhelpJey,  111  N. 
Y.  239,  18  N.  E.  874;  Butler  v.  Manhat- 
tan R.  Co.  3  Misc.  453,  23  N.  Y.  Supp. 
163;  Ferguson  v.  Massachusetts  Mut.  L. 
Ins.  Co.  32  Hun,  306. 

A  waiver  in  an  insurance  policy  by  an 


insured  person  of  his  pririlege  to  rap- 
press  confidential  information  of  a  prcK 
fessional  character  is  personal,  and  can-, 
not  operate  beyond  him,  and  does  not^ 
warrant  the  admission  of  the  evidence  of 
the  physician  of  an  aunt  of  the  insured, 
as  to  the  cause  of  her  death,  and  as  to 
whether  she  suffered  from  a  particular 
disease.  Davis  v.  Supreme  Lodge,  K.  of 
E.  35  App.  Div.  354,  54  N.  Y.  Supp. 
1023,  Affirmed  in  165  N.  Y.  159,  58  N.  E. 
891. 

^^Loder  v.  Whelpley,  111  N.  Y.  239,  IS 
N.  E.  874 ;  Westover  v.  JEina  L.  Ins.  Co. 
99  N.  Y.  56,  52  Am.  Rep.  1,  1  N.  E.  104. 

But  the  New  York  statute  to  this 
effect  has  been  amended  so  as  to  proride 
that  a  physician  or  surgeon  may  dis- 
close any  information  as  to  the  mental 
or  physical  condition  of  a  patient  who 
is  deceased,  except  confidential  com 
munications,  and  such  facts  as  would 
tend  to  disgrace  his  memory,  where  the 
privilege  has  been  expressly  waived  by 
personal  representatives  of  the  deceased; 
or,  if  the  validity  of  the  last  will  and 
testament  of  such  deceased  patient  ib 
in  question,  by  the  executor  or  executors 
named  in  his  will,  or  the  surviving  hus- 
band, widow,  or  any  heir  at  law.  or 
any  of  the  next  of  kin  of  such  decea^sed 
patient,   or   any   other   party   in   inter- 
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client;**  and  the  parents  of  an  infant  patient  may  waive  for  him  as 
his  natural  guardianB,"^  though  tibe  minor  himself  ia  not  competent  to 
do  m.^* 

577.  What  may  be  waived* — As  a  general  rule  the  right  to  waiv^o  a 
privilege  is  aa  broad  ae  the  privilege;  and  anj  privilege  that  can  he 
claimed  may  he  waived  bj  the  party  entitled  to  it  Some  of  the  stat- 
utes, howeverj  expressly  provide  for  a  waiver  except  in  case  of  confi- 
dential commiinieations,  and  in  case  the  facts  are  such  as  would  tend 
to  disgrace  the  patient  or  his  memory.  This  exception  apparently 
applies  to  representatives  only,  and  not  to  the  patient  himself,*'^ 
And  an  admisision  made  by  a  person  to  a  physician  that  he  had  at* 
tempted  suicide  would  tend  to  disgrace  his  memoryj  and  is  not  in- 
cluded within  such  an  exception  to  a  statute  permitting  waiver.**^ 

57S.  What  acts  amount  to  a  waiver, — A  patient,  being  at  liberty  to 
waive  the  privilege  which  the  law  affords  him  to  prevent  the  disclosure 
of  professional  information  acquired  by  his  pbysieian^  is  at  liberty  to 
do  so  by  provision  in  a  cou tract  during  his  lifetime,  which  will  there- 
after be  binding  upon  all  who  claim  under  the  contract,  whether  it  be 
the  patient  himself  or  his  representatives  after  his  death.'*^     And  by 


I 


€ti ;  and  the  purpose  of  t!ie  ainefidinent 
is  to  open  the  tJoor  mori^  widely  to  the 
introductirvn  of  tho  eviiknoe  of  rpedical 
attendflnta  of  a  decea.«ied  patient  when 
the  validity  of  the  will  In  in  question; 
and  the  tight  of  ttie  waiver  is  extended 
to  others  having'  the  relatione  to  the  de- 
oeaaed  fn(?ntioned  in  the  ameddtoent,  and 
to  those  havitifT  the  1«sal  reiaiionfl  of 
parties  in  interest.  Rt  Murphy ,  85  Huaf 
B75.  33  N.   Y.  S«pp.   198. 

"A«*rN  r.  N«ic  York,  L,  E,  d  W,  B. 
Co.  118  N.  Y*  77,  €  L.  It  A.  765,  23 
K.  E,  36. 

^Coretf  V.   BoUofi,  31    Mine.    138.  63 

If.  Y.  supp.  ms. 

*^orffy  T.  Bolton,  31  Mifip.  13R  63 
K,  Y,  Supp.  5115,  Affirming  30  MiftC.  836, 
«1  N.  Y.  Supp.  517. 

^Holdtn  V.  AfeiropoUtan  L,  ftur.  00, 
165  N.  Y,  13,  59  N.  E.  771*  Reversi^ 
11  App.  Div.  426,  42  I^.  Y.  ?i»ipp.  310. 

^Mrytr  V*  Fiupfetnr  hodae,  K.  of  F, 
82  App.  Div.  35»,  81  N.  V,  Rtrpp.  813. 

^Adrrv^mn  v.  Mitfuftt  Rrnrrvt*  Fund 
iAf€  Asio,  34  Fed.  870 :  ^«?//rr  v.  Rome 
I.  ing.  €o,  S5  Mo,  Apt*'  *^i".  fi»  ^^  W. 
fil2;  Fo%  V.  Rof/fil  ArrtTtium,  151  N,  Y. 
106,  56  Am.  St  Rep>  621.  45  N.  R  456; 
f*roppe  T.  Metropolitan  L.  In*.  Co,  13 
Miw,  2m,  34  N\  W  Snpp.  172;  Mci/er 
V.  gupreme  Lodtft.  A\  of  l\  fN,  Y,J  64 
L.  R,  A.  839.  70  N.  E.  Ill, 

Vot..  HI,  Mkd.  Jur.— 40, 


But  a  reference  in  an  applieation  for 

ineiiranee  to  the  fatiiily  phyatcian  of 
the  plaintiff,  giving  his  Wme  and  resi- 
dence, ia  not  a  waiver  of  the  ri^ht  of 
the  plain  tiff  to  prevent  such  phj^icitin 
from  t^^stifyin^  ne  to  confidential  profes- 
sional 1  informjition  where  there  waa 
nothing  else  to  indicate  the  alleged  con- 
»<'nt,  Ha$omc  Mm*.  Ben.  .4i«o.  v.  B^ck^ 
77  Ind.  203,  40  Am,  Rep.  295;  Edingion 
V,  Mutual  L.  ins.  Co,  5  Hon,  1, 

Nor  ii  offering  in  evidence  the  ap- 
plication  for  ini^iirsnee  containing  a 
waiver  of  the  proviRions  of  the  statute, 
Meyer  V.  ^tipreme  Lodg^^  K,  of  P.  82 
App.  Div.  3ii9,  81  N.  Y/Supp,  813. 

And  £tat«inents  in  proofs  of  death  fur^ 
ninhed  by  a  claimant  under  a  oertiflcaU* 
of  insurance  are  a  waiver  of  the  priv^ 
ilege  of  prpventing  the  diaelosure  of 
professional  information  hy  a  phyHicinn 
only  in  m)  far  aa  guch  statempnts  re- 
fer to  the  subject-matter  elaimed  to  be 
privileged.  Bries^nmeiater  v.  Fuftrt^mr 
Lndffc,  K.  of  P.  81  Mich.  525,  45  N,  W. 
977. 

And  unneeeasary  statement »  made  by 
the  phyMriiin  of  nn  insured  person  nn 
to  previous  ailmenta  of  the  iuaurpd, 
which  are  privjleg4>d  eommunicationa, 
lire  not  rendered  ndmi^fBihle  to  nbow 
that  the  Hn«ivv<«rs  mad<*  in  rertain  quej*- 
tiona   in   the  applfnition   far  inauranoM 
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making  an  attending  phjaician  a  subscribing  witness  to  a  will,  a  pa* 
tient  waives  his  privilege  so  far  as  to  permit  the  physician  to  testify 
in  a  will  contest  with  reference  to  his  physical  or  mental  condition,*" 
So,  a  patient  waives  the  privilege  of  suppressing  the  testimony  of  a 
phj^sician  or  surgeon  as  to  information  acquired  while  attending  him 
in  a  professional  capacity^  by  calling  the  physician  as  a  witness  to  tes- 
tify as  to  the  information  thus  acquired**®  And  where  two  phjai* 
ciaus  act  jointly  and  together^  a  waiver  by  the  patient  of  the  right  to 
exclude  the  testimony  of  one  of  the  physicians,  by  calling  him  to  tet- 
tify,  effects  a  waiver  as  to  the  other  also***^  And  the  act  of  a  patient 
in  minutely  detailing,  either  personally  or  by  witnesses,  all  the  acia 
and  circumstances  taking  place  and  occurring  at  the  time  the  medical 


were  ffllse  by  the  fact  that  they  were 
made  in  the  proofs  of  death*  Drei&r  v\ 
Coniinental  L,  Ina.  Co.  24  Fed.  670, 

And  an  amendment  to  a  statute  prch 
viding  for  the  prohihition  of  the  ^is- 
cloj^ure  of  medic^it  itiformatlon  received 
in  a  profeaaionat  capacity,  providing  for 
an  expreaa  waiver  of  the  privilege  a» 
to  any  information  except  confidential 
cotnmunicfitinnB,  and  such  facts  as 
would  tend  to  dlsjjrace  the  memory  of 
the  pritient,  tipon  trial  or  examination, 
hy  the  personal  representatives  of  the 
deceased  patient,  permits  no  one  except 
the  pergonal  representativei  of  a  de- 
ceased patient  to  waive  such  privilege; 
and  it  Oil n  be  waived  by  them  only  upon 
the  trial  or  examination  where  the  evi- 
dence is  offered  or  received  j  and  a  stipu* 
iation  of  waiver  in  an  insurance  policy 
is  not  binding  upon  the  representatives 
of  the  insured  thereunder,  H olden  v. 
Metropolitan  h.  fris.  Co,  165  N.  Y.  13, 
58  N.  E.  771,  Reversing  11  App-  Div. 
426,  42  N,  Y.   Supp.  310. 

^Rc  MvlHn,  HO  CaU  252,  42  Pac,  645. 

And  a  physician  who  had  been  made 
a  Buh^eribing  witnees  to  the  will  of  his 
patient  may  properly  be  crcsa-examined 
m  a  proceeding  for  the  probate,  both 
as  to  bis  qualifications  as  an  alienist 
and  as  to  the  character  of  the  patient'i 
iii5rmities-     laid. 

But  the  fact  that  a  physician  pre- 
pared a  will  for  his  patient,  and  under 
the  patient's  direction,  doea  not  affect 
his  incompetency  to  disclose  professional 
comrminications.  Re  NeUon,  132  CaL 
182,  64   Pac.  204, 

'^Garrinfifon  \\  BL  Louts,  86  Mo.  208, 
iift  Am.  Rep.  103,  1  S.  W.  240;  Blair  v, 
ehicfiffti  it  .4.  R.  Co.  89  Mo.  383,  1  S.  W. 
350;  Stfuires  v.  Chillicoihe,  39  Mo.  226, 
1  S.  W.  23 ;  LiJtaak  v.  Crocker  Estate  Co. 


119  Cal.  442,  51  Pae.  6gS;  D^nmp  w. 
Butcher,  91  Iowa,  425,  59  N.  \\\  69  i 
Morris  V,  New  York^  O.  d  W,  B.  Co.  148 
N,  Y.  88,  51  Am.  St  Rep.  675.  42  N.  E. 
410;  Bolcomb  v.  Barrit,  166  N.  Y.  257, 
6P  N,  E.  S20.  And  see  People  v.  Sahu^ 
Iw,  106  N.  Y.  298,  12  N.  E.  783. 

And  thts  ie  so  though  the  inforttiiitiaD 
was  brought  out  by  the  patient  by  croi»' 
examination,  the  physician  having  been 
cjilled  by  the  other  side.  Barerti^ 
Camp,  W,  of  W.  v.  Grandon,  «4  Neb.  39, 
8ft  N.  W.  448;  Hotft  v.  Boyi,  0  N  Y.  S, 
R.  731,  Affirmed  in  112  H,  Y.  493,  20  N. 
E.  402, 

And  where  the  plaintiff  in  an  metion 
for  a  personal  injutj  alle^d  to  have 
caused  a  miscarriage  ealli  her  physi- 
cian, waiving  privilege,  and  he  fully  dir 
closes  her  physical  condition,  prescfip- 
tiona  made  by  the  physician  for  a  per- 
son with  a  name  similar  to  that  of  the 
plaintiff,  tending  to  show  that  such  per- 
Bon  had  a  dineane  which  might  have  pro- 
duced ft  miscarriage,  are  admiaBlblf* 
u  pon  beha  I  f  of  the  def e  nd&n  t,  where 
there  was  evidence  tending  to  identify 
the  plaintiff  ai  the  same  person  who 
was  treated  for  that  disease  by  other 
physicians*  Deufiohmann  t.  Third  A^t^ 
R.  Co.  87  App.  Div.  506,  84  K.  Y.  Supp. 
887, 

But  a  notice  to  the  defendant  by  the 
plaintiff  in  an  action^  to  produce  a  letter 
written  by  the  plaintifrs  physidan  to 
the  defendant,  is  not  a  waiver  of  privi- 
lejre  which  will  justify  the  admission  of 
evidence  by  the  f>hysician  ai  to  priii* 
leged  communications  made  hy  hiM  pa- 
tient, Philtipg  V.  United  Siaiea  Benev, 
8oc.  120  Mich.  142,  70  N.  W.  L 

*Morri*  v.  New  Tork^  O.  6  W:  R.  Co, 
148  N.  Y,  8S>  51  Am.  St*  Rep.  675,  42 
K.  E.  410. 
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services  were  rendered,  is  a  waiver  of  tLe  right  to  prevent  a  physician 
from  testifying  to  any  matter  occurring  at  that  time.** 

The  act  of  a  person  who  had  several  physicians  at  different  times^ 
however,  in  ealling  one  of  them  and  waiving  bis  privilege  as  to  him, 
does  not  waive  it  with  reference  to  the  others  so  as  to  warrant  his 
opponent  in  calling  them  for  the  purpose  of  disclosure  of  information 
obtained  in  their  profesaional  capacity,*^  And  mere  proof  of  the  em- 
ployment of  a  physician,  or  of  the  occasion  for  such  employment,  doe^ 
not  open  his  mouth  as  to  iniormatian  he  acquired  in  such  employ- 
ment ;''^  and  the  same  rule  applies  to  the  acts  of  the  patient  in  telling 
the  character  and  results  of  his  injuries.**  Nor  is  the  mere  act  of 
bringing  an  action  which  puts  a  person^s  physical  condition  in  issue  a 
waiver  which  will  render  the  testimony  of  such  person's  physician  ad- 

"Lane  ▼.  Boieourt,  128  Ind,  420^  t§    him  to  en&ble  him  to  treat  the  dJseftae. 


Am.  St  Hep.  442,  27  N,  E.  1111;  High 
fill  V.  Mi^muri  P.  R.  Co.  ft3  Mo,  App, 
219;  WeM  V.  Metropolitan  Street  R.  Co. 


Scher  V.  Metropotitmn  Street  R.  Co,  71 
App,  Div.  2S,  75  N.  Y.  Supp.  626. 
^Pe^in  Mitt.  L.  im.  Co.  v.  Wiler,  100 


89   Mo,   App.   fl04;   Hnuh  v.   Verien,  2m  Ind,    92,   50    Am.    R4!p.   im\   Baxter   v, 

App.  Div.  4Sa,  61  N.  Y.  Supp,  ft85;  Lo«?-  Cedar  Rapidt,  103  Iowa,  m^,  72  N.  W* 

m>n  V,  Morning  Journal  Ah90.  32  App.  790;  Cooletf  v.  FoUs,  g5  Mieb,  47,  4S  N. 

DiT.  71,  52  N.  V:  Stjpp.  484;  Treanor  v.  W,  176;  Dotton  v.  Albion,  57  Midi,  575, 

Mmnhatton  R.  Co.  28  Abb.  N.  C.  47,  Ifl  24  N.  W.  786;  MeUor  v,  MisaouH  P,  H. 

R  y.  Supp.  6S0.     Contra,  Oreen  v.  Ne  Co,  105  Mo.  455,  JO  L,  R,  A.  36,  16  8.  W. 

bagiimoin,  113  Wii.  508.  89  N,  W.  5S0.  849;    Barker   v.    Cunard   8.    S,    Co.    91 

But  the  act  of  a  marrkd  woman  in  Hun,  4»5,  36  H.  Y*  Supp*  256 ;  Duggan 

giymf£  evidence   in   an   action   for   mal-  v.   Phelps,  82  App.  Div*  509,  81    N.  Y. 

practice  aj^inat  her  phyfjician  Is  not  a  Supp.  916;  Record  v.  Saratoga  Hpring», 

wftJTer  of  her  privilege  to  prevent  the  46  Hun,  448,  12  N*  Y*  S.  R,  395;  I/ope 

diacloBurc  of  confidential  information  by  v.  Tro^  <f  L.  R.  Co,  40  Hun,  438;  ffim- 

the    phyiiician,    where    the    action    was  neaay  v.  Eelhg,  55  App.  Div.  449,  66  N. 

brought  by  her  husband  alone,  and  there  Y.  Swpp.  87  K 

IS  nothing  to  »how  that  she  voluntarily  And  that  the  defendant  in  an  action 

offered  her^plf  a^  a  witneaifl,     Cramer  v.  for    a   personal    injury   sent   its   doctor 

Burf,  154  Mo.  Il2,  77  Am.  St  Rep.  752,  after   the   accident  to   the   plaintiff   to 

55  S.  W.  258.  look  after  iti»  intereat-s.  and  locidentaHy 

And  a^Hwering  questions  on  cross  ex-  to  attend  to  the  wonnd^^  of  the  plaiotifT, 

amination   as  to  the  privilegied   matter  and  that  it  put   tliis  doctor   upon   th« 

does  not  waive  the  witneas^a  right  to  oh-  staJid  and  examined  him  fully  in  rela- 

ject  on  the  groimd  of  privilpgi?  to  hia  tion   to   the   injuries,   does  not  ihow   a 

physician's   ana  we  ring  <^uestJons   as    to  waiver  by  the  plaintiff  of  the  privilege 

professional  communieattons.  Bargfint  y.  of    silpncing   other   physfciani   who   at- 

kimt  Druq  Co.  114  Iowa,  275,  64  L.  R.  tended    him    professional ly.      Jone$    v, 

A.  384,  69  Am,  St  Rep.  359,  86  N.  W.  Brooklyn.  B.  rf  \\\  E.  R.  Co.  21  H.  Y.  8. 

R.  159,  3  N.  Y.  Supp,  253. 

'^Williamji  v.  Johnson,   112  lod,  27 3 » 
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And    the    act    of    a    person    sufTering 

from  a  dispase  of  a  rare  and  interesting  13  N*  E.  872;  Jones  w  Brooklyn.  B,  S 

ebftfaet*>r.   of   pprmitttn^  liimsptf  to  be  \%\  E.  /?.  Co.  21  N.  Y.  S,  R,  169^  3  S.  V. 

exhibited  before  a  ftoci**ty  of  phyntctanti  Supp.    253;    lloUoway   ▼.    Konstu   Citff 

H    at  a  public  meeting*  and* permitting  the  (Mo.>   62  S,  W,  89. 

V    publication  by  a  physician  of  a  dcflcrip'  **/W  t^.   Vnion  Tump.  Co.   59  App, 

tion  of  the  disease  in  a  medical  journal*  Div*  363*  69  N.  Y.  Supp.  551 ;  Dunhlti 

is  not  a  waiver  of  his  privilege  to  pre*  v,  MeAttist^,  70  App.  Div.  273»  /4   X* 

I  vent  the  di^olo^ure  by  thi?  physician  of  Y'.  Sup  p.  902:  Holtoumjf  v.  JfatMoi  Citg 

c^nHdential    communications    made    to  (Mo,)  82  S*  W.  89. 
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missible  as  to  such  condition.**  And  a  waiver  is  not  effected  bv  the 
giving  of  falsa  testimonjj  to  contradict  which  a  physician's  testimony 
ia  needed;*^®  though  a  patient  suing  a  physician  for  alleged  malprac- 
tice in  the  treatment  of  an  injury  waives  the  privilege  which  protects 
him  from  diack>sure  by  the  physician  of  ex>nfidential  communications 
aa  to  all  matters  connected  with  the  treatment  of  the  injury  in  . 
question.*^ 

S05  it  eeems  to  he  well  settled  that  the  rule  of  evidence  which  ex- 
cludes communications  between  physician  and  patient  must  be  in- 
voked  bj  objecting  at  the  time  the  evidence  is  given ;  and  that  where 
the  evidence  has  been  received  without  objection,  the  privilege  i§ 
waived;***  but  there  are  eases  in  which  the  courts  have  refused  to  act 
upon  such  evidence,  though  there  ia  nothing  to  show  that  any  objec- 
tion was  made.*' 


^BuH^  V.  U^nhnHnn  R.  Co.  3  Misc. 
453,  23  N.  Y.  Supp.  163 ;  Jones  w  Broak- 
l^n,  B.  d  W.  E.  R.  Oo.  21  N.  Y.  8.  R.  169. 
3  N.  y.  Supp.  253;  Warsaw  v,  FwfAfir, 
S4  Ind,  App.  40,  55  N.  E.  42. 

And  the  interpoBition  of  a  general  de- 
nial in  Hn  action  by  a  phyaidan  ajjainat 
a  patipnt  for  recover j  for  medical  serv- 
ices rendered  is  not  a  waiver  of  the 
priviU^in!  of  the  patient  to  prevent  the 
diBclosure  by  the  physielan  of  confiden- 
tiii  conjniunicRtlonfl.  Van  Allen  v. 
Gordon,  83  Hun,  379,  31  N.  Y.  Supp. 
907, 

But  parents  of  a  child,  who  institute 
criminaT  prociwdings  against  a  peraon 
for  eomnfittinit  rape  upon  the  child,  and 
who  arc  the  principal  witnesses  a^inat 
him,  t*^stifyin||  to  the  nature  of  the  in- 
jury and  the  ailment  for  whieh  a  phy- 
sician prescribed,  must  be  deeitied  to 
have  waived  the  protection  which  the 
law  ^ives  to  information  acquired  by  a 
phyBician  in  attending  the  child.  8tat& 
V.  ^Depoister,  21  Ncv.  10^,  25  Pae.  1000. 

^'MoC'onnetl  v.  0$agt,  SO  Towa,  293,  8 
h.  R.  A.  77S,  46  N,  W.  550;  Finmgan  v. 
Sioux  cap,  112  Iowa,  232,  83  N.  W.  H07. 

"BeckncU  v.  Hosier,  10  Ind.  App.  5, 
37  N.  E.  530;  Num  v.  Baird,  12  Ind, 
318;  Cramer  v.  Hurt,  154  ISIo.  112,  77 
Am.  St.  Rep.  752,  55  S.  W.  258. 

But  it  is  not  a  waiver  wliere  the  ac- 
tion is  brought  by  the  patient's  huii- 
hand;  since  the  privilege  is  that  of  the 
wife*  and  cannot  be  waived  by  the  hns- 
hand.  Cramm-  v.  Hurt,  154  Mo.  112,  77 
Am.  St.  Rpp.  752,  55  S.  W.  258. 

And  physicians  called  upon  by  the 
plaint  J  fT  in  an  set  ion  for  malpractjce, 
for    treatment    and    services    alter    the 


treatment  and  services  of  the  defendiai  j 
were  at  an  end  are  within  the  rule  pro- ' 
hibitinx  physicians  to  testify  as  to  eon 
fidential  information, — especially   where 
it  doefl  not  appear  that  tJie  defendant 
wa«  present,  or  had  any  knowledj^e  of 
her  purpose  to  consult  them.     A»py  ¥. 
Botkim,  160  Ind.  170,  66  N,  E.  462, 

^Lia$ak  V,  CroGker  Estate  Vq.  U»  Cal. 
442.  51  Pac.  m%\  Wk^lock  v.  Godfrt% 
100  Gal.  57S.  35  Pac  3IT;  BiiesfmeiMtrr 
V.  Supreme  Lodge,  K.  of  P.  Si  Mich. 
526,  46  N.  W,  977. 

But  an  objection  to  a  deposition  by  a 
physician  as  to  the  menicil  condition  of 
his  patient,  that  it  was  priviiiged 
incompetent,  g^oes  to  the  evidence,  ud  , 
not  to  Che  competency  of  the  wit 
tef^tify  at  all,  and  ia  in  apt  time 
taken  at  the  trial,  notwithstanding 
statute  providing  that  tio  exceptions  to 
depositions  other  than  for  incompetency 
or  irrelevancy  can  be  re^rded  iinle«« 
made  by  motion  before  the  case  it 
reached  for  trial.  T1  infer*  v.  WinitrM, 
102  Iowa,  53,  63  Am,  St  Rep.  42S,  71 
N.  W.  184. 

*  In  Hnnford  v.  Btmford,  ,T  Edw  Ch, 
4118,  it  was  held  that  a  divorce  for  adul* 
tery  will  not  be  granted  Upon  the  testi- 
mony  of  a  physician  disclosing  infiinna' 
tion  which  he  acquired  in  the'  courst*  of 
his  professional  employment.  »ueh  tcsU- 
monv   heinjf  prohibited  by  statutf. 

And  fvr^ple  T,  Bellick,  4  N.  Y.  Crim. 
Rep.  329,  holds  that  where  an  indict 
ment  is  bojietl  upon  te*itimony  of  a  ]ihy- 
sician  who  obtains  hi;*  informnUon  in 
iwi  abortion  ctiae  from  profo^'^iomil  ex- 
amination and  employnienl  by  the  de- 
fendant, the  indictment  will  be  t|uaslied. 
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579.  For  ordinary  testimony. — Professional  witnesaea,  such  as  pby- 
sieiang  and  aurgeons,  in  the  discharge  of  their  duty  aa  good  citizens, 
aire,  like  other  people,  compellahle  to  attend  court  in  ohedienee  to 
process,  and  to  testify  as  to  what  they  may  know,  for  the  same  statu- 
tory fees  as  other  witnesses."'*^  As  to  facts  within  their  knowledge 
they  stand  upon  an  equality  with  other  witnesses.^*  And  this  is  the 
rule  without  reference  to  whether  they  would  be  entitled  to  extra  com- 
pensation for  testifying  to  an  opinion  founded  upon  special  study  or 
experienced*  But  a  physician  meets  the  requirements  of  a  subp<Bita 
within  this  rule  as  an  ordinary  witness,  where  he  appears  in  court, 
and  gived  impromptu  answers  to  such  questions  as  may  be  put  to  him ; 
and  he  cannot  be  required,  as  such,  to  examine  the  case,  and  use  his 
skill  and  knowledge,  or  consider  the  testimony  given  so  as  to  form  an 
opinion. "^^  And  a  physician  employed  professionally  to  attend  an 
injured  person,  who,  in  the  ordinary  practice  of  his  profession,  ac- 
quires knowledge  of  the  facta  as  to  the  nature  and  extent  of  his  in- 
juries, who  is  called  upon  to  testify  as  to  such  nature  and  extent,  and 
as  to  their  prohable  effect,  does  not  testify  as  an  expert  so  as  to  he  en- 
titled to  extra  compensation  as  a  witness  f*  and  the  same  rule  applies 
to  testimony  as  to  value  of  professional  services;  that  being  a  ques- 
tion of  fact,  and  not  of  science,'^* 

680.  Eule  denying  additional  pay  for  opmion. — The  rule  adopted  by 
a  number  of  the  states,  probably  the  majority,  in  which  the  subject 
is  not  provided  for  by  statute,  is  that  the  duty  of  a  person  to  give  evi* 


^Lff  rimer  VottyUy  v,  h^e,  3  Colo.  A  pp. 
177,  32  Pae.  84 1 1  Walker  y.  €<fOk,  33 
HI.  App,  6ft I. 

^Buehmjjn  v.  Btaie,  59  Tnd*  1,  26  Am. 
m^,  76. 

And  ft  phyHidftTt  called  upon  mn  &  wti- 
n«ft8  to  testify  with  rpferenc©  to  a  post- 
mortem esmmi nation  made  by  him  is 
4*11  tit  fed  to  no  oomp<*niMition  m  far  as 
tlie  traveling  aud  ^ving  testiraotiy  in 
obeflicnce  to  the  Bubp<i?na  are  «>ncerned, 
l»ey<wid  that  of  an  ordinary  witn«*fl. 
floJiton  V.  Mart  on  Couwly,  3  Ind.  41>7, 

^8nyder  v,  ifiwtt  City,  40  I  own,  646. 

And  a  physician  or  «iirpi?on  cannot 
snBtain  a  claim  for  lar^i'r  comppn^a- 
tlon  as  a  witneBH  than  atj  ordinnry  roan 
would  be  entitled  to  for  the  ^ame  s/erv- 
iGMt,  upon  the  p^oimd  alone  that  as  an 
expert  in  his  profe»Bion  hi»  time  is  more 
valuable  thnn  that  of  th^*  ordinary  man. 
f'hicitfin  d  ^W,  R.  Co.  w  Frirnd.  m 
111,  App.  157;  Dij^n  W  Ffoph^  Um  IlL 
170,  30  L.  R.  A.  lie,  48  N.  E,  JOS. 


^People  V*  Mmtffomery,  13  Abb.  Pr. 
K.  S,  E07i  8t  Franma  County  v.  Cum- 
minga,  55  Ark.  419.  18  S.  W,  ifll ;  Lari^ 
m&r  Ctmnty  v.  Lee,  3  Colo.  App,  177*  32 
Pac,  841  r  Summera  v.  State,  5  Tex.  App, 
374,  32  Am.  Rep,  573. 

^^LeMere  v,  MeHale,  30  Minn.  410,  15 
N,  W.  582. 

And  a  phynician  called  a«  a  witneis, 
who  fltatea  the  condition  of  a  patient 
whom  be  vinitpd  professionally,  without 
objentinn*  cannot  then  refuse  to  give  hjs 
opinion  aj^  to  the  cdueie  of  the  symp- 
torn 8  he  deaeribpd  iinlc^  a  profen^iomil 
fee  !h  paid  or  fu^ctired  to  him*  since  the 
opinion  asked  for  is  pertinent  to  th« 
subject  about  which  he  voluntarily  t«a- 
tificd,     WHght  V.  People,  112  111,  S40. 

'^Walker  V.  Cook,  33  HI,  App,  5D1, 

And  he  cntinoi  recover  from  the  per- 
son in  whofi-e  behalf  he  was  subpcrnaed* 
nn  a  promise  to  pny  him  more  thiiti  the 
rcquireil  fee  allowed  by  law.     I  hid. 
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denee  material  to  the  issues  in  a  pending  case,  devolring  upon  him  as 
a  citizen  in  view  of  the  protection  which  he  receives  from  the  law  of 
the  country  in  the  matter  of  his  personal  liberty  and  the  protection  of 
his  property,  devolves  upon  the  physician  or  surgeon  who  is  required 
to  testify  as  an  expert,  as  well  as  upon  the  ordinary  witness  testifying 
to  facts  within  his  knowledge.^*  Within  this  rule  an  expert  witnesa, 
called  upon  to  answ^er  a  hypothetical  question  involving  a  special 
knowledge  peculiar  to  his  calling,  is  merely  required  to  do  what  every 
good  citizen  is  required  to  do  in  behalf  of  public  peace  and  good  order, 
and  the  promotion  of  the  public  gocnl.'^^  And  a  medical  witness  can- 
not decline  to  testify  upon  the  ground  that  his  knowledge  was  ob- 
tained by  professional  skill,  and  from  the  deductions  of  experience 
which  are  his  own  property,  and  for  which  the  county  refuies  to 
pay."^*  This  rule  is  alike  applicable  whether  the  action  is  eriminat 
or  civil  ;^*  and  a  physician  is  punishable  under  it  as  for  contempt,  for 
refusing  to  testify  as  an  expert  without  being  paid  for  hb  testimony 
as  for  a  professional  opinion.**'  And  the  court  cannot^  in  the  absence 
of  statutory  anthoritj^  bind  the  county  by  allowing  compensation  in 
excess  of  the  statutory  fees  of  ordinary  witnesses.^' 

581*  Eule  allowing  additional  pay  far  opinion* — The  rule  adopted 
in  Indiana  and  some  of  the  other  jurisdictions  is  that  the  skill  and 
professional  experience  of  a  physician  or  surgetin  are  so  far  his  indi- 
vidual capital  and  property  that  he  cannot  be  cx>mpelled  to  confer 
them  gratuitously  upon  anyone;  and  that  neither  the  public  nor  any 
private  person  has  a  right  to  extort  services  from  him  in  the  line  of  his 
profession  without  adequate  compensation;  and  that  he  cannot  be 
compelled  to  give  a  professional  opinion  as  a  witness,  without  compen* 
aation  in  addition  to  the  ordinary  fees  of  witnesses*®*     Within  this 


"DiJon  V.  People,  IflB  III.  179-  33  L. 
R,  A.  116t  48  N.  E.  108;  Ew  parte  De- 
mtsni,  63  Ala,  m9,  25  Am.  Rep.  611; 
FHnn  v.  Prairie  Count}/,  flO  Ark.  204,  27 
L.  R.  A.  060,  m  Aiti.  St.  Rep.  168,  20  8. 
W.  450;  Clark  Count^f  v.  Kergtan,  60 
Ark.  608,  30  8.  W.  1046 ;  Larimer  Cottn- 
iy  V.  Letf  Z  Colo,  App.  177,  32  Pac.  841 ; 
Qaaton  V,  Marion  Counip,  3  Ind.  497  j 
Aihffheny  County  v.  Waits,  3  Pa.  St. 
462;  BummFTii  v.  Slate,  6  Tex.  App. 
374,  32  Am.  Rep.  673. 

"IKaTim  V.  People,  168  111.  179,  30  L. 
R,  A.  116,  48  N,  E.  108. 

^Summers  v.  Biafe,  5  Tex.  App.  367, 
32  Am.  Rep.  573;  8Uiie  v.  Tetpner,  36 
MJT?Ti.  53ft.  32  N.  W.  678. 

The  propt*rty  of  an  expert  witness  is 
not  tjikrn  wftliout  juet  cflmpeni*ntion  by 
requiring  him  to  give  his  opinion  as  an 


expert  without  otiier  compensation  than 
oroinnry  witness  fees,  oi^eon  r.  Peopk, 
\m  IlL  179*  39  L.  R  A.  llOp  48  N.  E. 
108. 

"/feirf. 

^EiS  parte  Demev^t^  5$  Al».  389,  iS 
Am.  Rep.  611  ■  Di^on  ▼.  Penph,  1»8  lU. 
170,  39  L.  E.  A.  116.  48  N.  K  108;  Com. 
y.  Higgine,  5  Kulp,  2m, 

*^  La  rimer  Canity  v,  Lee,  3  Colo.  App, 
177,  32  Pac.  841. 

Sor  a  medical  witness  haa  no  tight  to 
recover  on  the  quantum  meruit  for  «eTT- 
ices  rendered  iis  such  under  the  require- 
rnents  of  the  law  for  sisch  service?;  he 
ifi  limited  to  the  fee  for  cornpenB-^titwi 
fixed  bv  atjdtute.  Bmith  v.  MeLaugktin^ 
77  III.  590. 

^'Biichman  v.  Stair,  59  Ind,  !•  26  Am. 
Rep.   76;    Dim  v*    Stale,   5«    lud,    15; 
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rule,  though  a  physician  called  as  a  witness  is  bound  as  a  matter  of 
public  duty  to  speak  as  to  facts  which  he  saw  or  knew,  where  he  is 
called  upon  to  depose  to  a  matter  of  opinion  depending  upon  his  skill; 
he  is  under  no  such  obligation,  and  has  a  rights  before  being  sum- 
moned, to  demand  from  the  party  calling  him  compensation  for  his 
loss  of  time.®'  And  he  cannot  be  punished  as  for  contempt  of  court 
for  refusal  to  testify  as  an  expert  unless  he  is  first  compensated  ;®^  and 
there  is  sufficient  consideration  to  support  a  contract  to  pay  an  expert 
witness  a  reasonable  compensation  in  addition  to  the  statutory  fees, 
where  he  was  engaged  in  advance  of  the  trial  to  testify  as  such.'* 

At  common  law  additional  compensation  was  given  to  physicians 
and  attorneys  by  way  of  an  allowance  for  loss  of  time  while  serving 
as  scientific  witnesses,  regard  being  had  to  the  distance  traveled,  and 
the  average  rate  of  fees  earned  by  them.''  And  the  table  of  fees 
framed  by  the  common-law  judges  under  IS  &  16  Vict  chap.  76,  al- 
lowed different  sums  to  different  witnesses  according  to  their  vocation 
and  station  in  life.'^  And  in  the  English  courts  of  chancery  the 
practice  has  been  to  allow  the  expenses  of  procuring  expert  and  scien- 


United  Siatn  v.  Howe,  12  Cent  L.  J. 
193. 

And  a  physician  called  upon  to  make 
a  post-mortem  examination  is  entitled 
to  compensation  in  addition  to  that  paid 
ordinary  witnesses,  for  the  expenditure 
of  labor  and  skill  required  in  the  ex- 
amination. Gaatan  ▼.  Marian  Oouniy, 
3  Ind.  497. 

"Webb  V.  Page,  1  Car.  &  K.  23;  Unit- 
ed States  ▼.  Howe,  12  Cent.  L.  J.  193; 
DilU  T.  State,  59  Ind.  16. 

A  physician  or  surgeon  when  giving 
his  opinion  in  the  court  does  not  occupy 
the  position  of  a  witness  testifying  to 
facts,  and  is  not  embraced  within  the 
term  "witness"  as  used  in  |  13  of  the 
Indiana  Bill  of  Rights,  providing  that 
in  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  compulsory  proc- 
ess for  obtaining  witnesses  in  his  favor. 
Buohman  ▼.  State,  69  Ind.  1,  26  Am. 
Rep.  76. 

•^United  States  v.  Howe,  12  Cent.  L. 
J.  193;  Buohman  v.  State,  69  Ind.  1,  26 
Am.  Rep.  76;  Dille  v.  State,  69  Ind.  16. 

^Barrua  v.  Phaneuf,  166  Mass.  123, 
32  L.  R.  A.  619,  44  N.  E.  141. 

And  an  expert  witness  does  not  waive 
his  right  to  extra  compensation  to 
which  he  is  entitled  by  contract,  by  sub- 
sequently receiving  statutory  fees  as  a 
witness  from  the  party  who  engaged 
him,  and  by  testifying  without  making 
any  claim  for  extra  compensation,  even 


thouffh  he  is  not  aaked  questions  whteh 
call  for  his  opinion  as  an  expert.    Ibid. 

But  an  agreement  by  which  a  person 
qualified  to  testify  as  an  expert  is  to 
be  paid  a  stipulated  sum  for  giving  his 
testimony,  on  condition  that  it  enables 
the  other  contracting  party  to  win  tiie 
suit,  besides  his  traveling  expenses  and 
the  usual  per  diem  allowance  of  an  ex- 
pert, is  illegal  and  wholly  void ;  and  the 
expert  cannot  recover  even  his  traveling 
expenses  and  fees.  Pollak  t.  Qregory, 
9  Bosw.  lie. 

"See  Severn  t.  Olive,  8  Bred,  k  B. 
72,  6  J.  B.  Moore,  236,  23  Revised  Rep. 
366;  Lowry  v.  Doubleday,  6  Maule  k  S. 
169  note ;  Moore  v.  Adam,  6  Maule  k  S. 
166;  Lopee  t.  DeTaetet,  7  J.  B.  Moore, 
120,  3  Brod.  &  B.  292;  Clark  v.  Oill,  1 
Kay  k  J.  19.  23  L.  J.  Ch.  N.  8.  711,  2 
Week.  Rep.  662,  2  Eq.  Rep.  1108;  Par- 
kinson T.  Atkinson,  31  L.  J.  C.  P.  N.  S. 
199. 

But  a  surgeon  could  only  be  allowed 
the  usual  fees  for  attending  at  the  trial 
of  an  indictment  for  manslaughter,  and 
not  his  fees  for  opening  the  body  by  or- 
der of  the  coroner.  Re»  v.  Taylor,  6 
Car.  k  P.  301. 

"Nokes  V.  Oibbon,  26  L.  J.  Ch.  N.  S. 
208.  3  Jur.  N.  S.  282,  6  Week.  Rep.  216. 
And  see  Clark  v.  Oill,  1  Kay  k  J.  19,  23 
L.  J.  Ch.  N.  8.  711,  2  Week.  Rep.  662,  2 
Eq.  Rep.  1108. 
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tific  witnesses,  and  qualifying  them  to  give  evidence,  in  taxing  costs  as 
between  party  and  party  f^  the  amount  of  the  allowance  resting  in  the 
discretion  of  the  master/^  And  the  statutes  of  a  number  of  the 
states  provide  for  the  allowance  of  extra  compensation  to  expert  wit- 
nesseSj  the  amount  to  he  determined  by  the  court ''^  But  these  stat* 
utes  apply  only  when  the  witness  h  called  upon  as  a  professional  per- 
son for  the  purpose  of  testifyin.g  to  an  opinion  founded  on  special 
study  and  experience.*'  And  under  them  a  wntnesa  cannot  refuse  to 
answer  on  the  ground  that  his  answer  will  constitute  expert  evidence, 
since  they  contemplate  allowance  afterwards  made  f^  and  the  liabil- 
ity therefor  seems  to  rest  entirely  with  the  party  calling  the  witness; 
it  is  not  taxable  as  costs, *^  The  district  or  prosecuting  attorney  is  au- 
thorised in  some  of  the  states  to  require  the  attendance  of  skilled  wit- 
nesses in  criminal  actionSj  in  proper  cases,  for  a  si>ecial  compen?ta- 
tion,**  and  to  bind  the  county  by  agreement  therefor,  the  test  of  the 

^Maekleu  v.   Vhillingworih,  46  L.  J.  **Siate  v.   Teipnert  3fl  Minn.  5^,  32 

C,    P.    N.    S.    454,    L.    R.    2    C,    P.    Dir.  N.  W.  078. 

273,  35  K  T,  N,  a  514,  25  Week-  Rep.  "See  The  WiHtam  Branfooi,  3  C,  C. 

650;  Moj^  T.  8eth^,  4  Mann,  k  G.  142,  4  A,  155,  8  U.  S.  App,  129,  52  Fed.  3flO; 

Scott,  N.  R.  727,  1   Dowl.  N.  S.  708,  0  Faulkner  v,  Hendy,  79  CaL  265,  21  Pat 


Jun  52,  11  L,  J.  C.  P,  N,  S.  223, 

^Mackley  v,  ChiUingworih,  46  L.  J. 
C.  P,  N.  S.  484,  L.  R.  2  C.  P.  Div.  273, 
30  L.  T.  N.  S.  514,  25  Week.  Rep.  650; 
TumbnU  v,  Jamon,  L.  R.  3  C.  P.  D*Y, 
264,  47  L,  J,  C,  P.  N,  S.  384,  26  Week. 
Rej.  815. 

^See  Snyder  Y,  JaiDa  City,  40  Iciwa, 


764;  if  art  v,  Buffalo,  87  N.  Y.  184. 

** People  V.  Montgomery,  13  Abb.  Pr. 
K.  S.  207 ;  Peoftte  ejt  reL  Bliss  v.  Cori* 
land  Vounfff,  39  N.  Y.  S,  R.  313,  15  N, 
Y.  Supp.  743.  And  see  State  em  r§L 
Dardfnne  v.  Vole,  33  La.  Ann.  1356. 

And  the  amount  paid  a  phjskUm 
called    a«    an    expert    witne^B    in    such 


646;  Biaie  eje  ret.  Da^demne  t.  VoU,  33    case,  and  the  fact  that  the  amount  of 


Ia,  Ann,  1356;  LeMere  v.  McMale,  30 
Minn.  410,  15  N.  W.  682;  State  v.  Doh 
tar,  66  N.  C,  626, 

In  MintK^ota  the  discretion  of  the 
court  will  not  he  reviaed  on  appeal ^  un- 
less in  case  of  grosa  abuse.  LeMere  v, 
MoSale,  30  Minn.  410,  15  N.  W.  682. 

And  the  compensation  of  witnesses  tn 


compensation  waa  not  known  to  the  de- 
fendant, eon  Id  not,  in  the  absrenoe  of 
anything  to  show  bad  faith,  alTf.>et  the 
rej^laritj  of  the  trial  of  a  eriminal 
case,  though  it  might  affect  the  credit 
of  the  wilnesa  with  the  jury.  People  t, 
Montgomery,  13  Abb.  Pr.  N,  S.  207* 
But  a  medical  expert  who  attenda  a 


a  criminal  ease  who  testiAod  as  experts  criminal  trial,  and  testifies  on  behalf  of 

may  be  fixed  by  the  trial  judge  in  an  Ex  the  defendant,  ia  not  entitled  to  an  al- 

parte  proceeding  under  Louisiana  stat-  lowance  of  additional  compensation,  un- 

lite*     State  ea?  rel.  Dardmvne  v.  Cole^  S3  der  a  statute  providing  that  a  prisoner 

La.  Ann,  1356.  is  entitled  to  procesa  t<j  summon  n*>ce«- 

So,  an  allowance  may  be  made  for  a  sary    witneB»es   at   the   expense   of   the 


I 


reaaonahle  number  of  expert  witnesses 
&s  to  the  extent  of  ^Id  deposits,  upon 
a  proceeding  to  condemn  gold,  brought 
by  the  United  States,  under  a  statute 
providing  that  the  attendance  fees  of 
witnesses  should  be  paid  by  the  United 
States  a»  an  expense  incident  U>  the 
condemnation.  United  States  e:t  reL 
RQch  Creek  Park  v.  Cooper,  21  D.  C. 
491,  21   Wash.  L.  Rep.  182. 

*^Sfiyder  v.  fotca  fJiti/,  40  Towa,  646; 
Le\h^t'  w  Mi^Haie,  30  Minn,  410,  15 
N,  W,  682. 


commonwealth;  and  the  expends  and 
fees  of  expert  witnesses  cannot  be  al- 
lowed without  the  approval  of  the  at- 
torney general  J  under  one  authorising 
the  allowance  of  accounts  for  servlcea 
and  expensed  incident  thereto,  or  one 
providing  for  the  tsutation  of  certain 
ippcific  fees,  including  fees  of  witnc^^^rs; 
but  a  court  may  ailow  a  reasotialiTe  com- 
pensation, approved  hy  the  nttr»rney  wt?n- 
eral.  to  experts.  Atty,  Oen,  Petiiwnf*r^ 
104  Mass.  53T, 
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right  being  the  necessity  of  the  case;*^  and  payment  may  be  com- 
pelled by  mandamus.'* 

^People    ex    rel,    Bliaa    v.    Cortland       **8tate  ex  rel.  Dardenne  v.  Cole,  33 
County,  39  N.  Y.  8.  R.  313,  15  N.  T.    La.  Ann.  1356. 
8upp.  74S. 


582»  Personal  or  physical  injiiricB. — The  rules  of  law  with  reference 

to  injuries  to  physicians  or  surgeons  and  to  liability  therefor  are  the 
same  as  those  with  relation  to  other  persona  in  general,  except  as  to 
injuries  affecting  either  a  physician's  professional  ina>me  or  profes- 
sional character.  With  reference  to  personal  or  physical  injuries  af- 
fecting a  physician^e  professional  income,  his  professional  earnings 
do  not  form  a  basis  of  damages-^  But  the  amount  of  the  previous 
professional  earnings  of  a  physician  is  admissible  in  evidence,  under 
an  allegation  of  special  damages^  to  aid  in  estimating  the  value  of  the 
time  lost  by  him,^  And  the  possibility  of  the  reeurrence  of  special 
emoluments  in  the  shape  of  gifts  received  from  patients  by  eminent 
physicians  should  be  considered  in  making  the  estimate,^  And  the 
fact  that  the  party  causing  the  injury  did  not  know  that  the  party  in* 
jured  was  a  physician  with  a  large  income  is  of  no  effect*  Nor  is  a 
person  suffering  a  personal  injury  precluded  from  recovering  dam- 
ages for  the  loss  of  business  as  a  physician  by  the  fact  that  he  had  no 
such  degree  from  a  medical  institution  as  would  enable  him  to  main- 
tain an  action  for  professional  services**     It  has  been  held,  however. 


I 


I 


^LogunAport  y.  /t«f  lice,  74  Ind,  378,  39  each  other.     6t.  Louts  8.  W.  IL  Co.  t. 

Am.  Rep.  79.  BqU,  28  Tex,  Civ.  App.  287.  6fl  R  W, 

VfeiW.;    Collins    v.    Dodge,    37    Minn.  87 B. 

50S,   35   N.   W,   308;    Nebraska   City   v.  *Ph4nip«  v.  London  d  S.  W.  R.  Co.  U 

Campbell,  2  Black,  690,  17  L.  ed.  271.  K  6  C.  P.  Div.  280.  42  L.  T.  K.  S.  S, 

But  it  is  improper  in  an  dction   for  44  J.  P.  217,  49  L.  J.  C  P,  N.  S.  £33. 

personal  injuries  to  a  ph^sidan,  on  th^  *lhid. 

question  of  damages  sufTered  bj  him  in  ^Holmes  ▼,  Haldet  74  Me.  28 ^  43  Am, 

his  businpHf!,  to   permit  another   pbysi-  Rep.  507;  MeNamara  v.  Clinfonmlle,  62 

eian    practising    In   anotber    locality   to  Wis,  207.  51    Am.   Ren.  722.  22  K.   W. 

tefltify    OB   to    what   proportion    of    hU  472;   !,uck  v.  Ripon,  62  Wis.  19ft.  8  N. 

practice    was    obstetrical    cases,    where  W.  815.     Contra,  Jaoq%tM  v.  Brid^p^t 

there  ia  no  testimony  to  show  the  rela-  /Toj^te  R.  Co,  41  Cono^  ^h  19  Am  Rap. 

tiv«  density  ot  population  of  the  two  483* 
locallti««,  or  how  thej  eompared  with 
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that  the  defendant  is  entitled  to  show  that  the  physician's  practice 
was  an  unlawful  one,  and  his  professional  reputation  in  respect  to  it** 
And  profeaaional  earnings  or  a  diminution  thereof,  due  to  a  change  of 
location  necessitated  by  an  exercise  of  the  right  of  eminent  domain, 
cannot  be  taken  into  consideration  in  estimating  damages  f  though  a 
physician  having  an  office  in,  and  a  practice  extending  throughout,  a 
town  in  which  land  is  taken  for  public  purposes,  is  within  the  provi- 
sion of  a  statute  providing  for  compensation  to  any  individual  owning 
an  established  business  on  land  within  the  town,  which  is  injured  by 
the  taking.* 

683.  Defamatioii  by  charge  of  general  incompetency. — ^The  teat  by 
which  to  determine  whether  or  not  special  damages  must  he  alleged 
and  proved  J  to  establish  a  cause  of  action  for  defamation  of  a  physi- 
cian or  surgeon  in  his  husinesSj  is  the  question  whether  the  words  used 
were  such  as  necessarily  must,  or  naturally  and  presumably  would,  oc- 
casion pecuniary  damage  to  the  person  of  whom  thej  were  spoken.* 
Worda  spoken  of  a  physician,  injuriously  affecting  him  in  his  pro- 
fession, such  as  charges  of  general  ignorance  of  medical  science,  and 
incompetency  as  a  physician,**'  or  that  he  was  no  doctor,^ ^  or  that  he 
had  killed  many  patienta,^^  are  actionable  per  se.    And  it  is  action- 

'Jacqu&a  T.  Bridgeport  Borse  R.  Oo.  proreHAJonal    reapf^t,    eotitaininf^    ft    t^ 

41  Cimn,  fil,  1&  Am.  Rep.  ABX    But  see  port   of    their    proceedings,    and    state- 

•  McNamara  v.  Clintonmtle,  62  Wis-  207,  mcnta  that  the  name  of  a  Bpecifled  prae- 

fil  Am.  Rep.  7tt,  22  N.  W.  472.  tftioner  had  been  Temored  from  the  reg- 

'Sei*    Becker    v.    Philadelphia    d   R.  i'^ter  on  that  ground,  and   that   in   the 

Terminal  R.  Co.  177  Pa,  252,  35  L.  R.  opinion  of  the  council  he  had  bpen  gaiil- 

A.  685*  35  Att.  fll? ;   Philadelphia  Rait  ty  of  infamous  eonduct  in  a  profffi clonal 

Cluh  V.  Philadelphia,  lft2  Pa.  632.  48  L.  respect,  is,  if  the  report  he  aecurute  and 

R,  A.  724,  7S  Am.  8t  Rep,  835,  44  AtU  published  without  malice,  a  priviletred 

2(15.  communication  J   and   the  medicnl   prac- 

*Earh  t.  C&m.  180  Masi.  570*  67  L.  titioner   eannot   maintain   an   action   of 

R.  A,  S02.  63  N.  E.  10.  libel   a^inat  the  council   in   respect  of 

*Pmtt  V.  Pioneer- Fresa  Co*  S5  Minn,  the     publication.         AUhutt  v.  Oenerat 

£61,  28  N,  W.  708.  Council  of  ^fedimi  Edumlion,  L.  R.  23 

«SiCTfl   T.  Dirkerman,  31   Conn.  2S6;  Q.  R.  Dlv,  4fK),  56  L.  J.  Q.  B.  K.  S.  606, 

Tarieton  v.  haqarde,  46  La.  Ann.  1308.  01  L,  T.  N.  S.  585,  37  Week.  Rep.  771,  54 

26  L.  R.  A.  325,  49  Am.  St  Rep.  353,  16  J*  P.  36. 

So.  180;  Cruiksk&nk  T.  Oonfoti,  118  N.  ^^BerfioJd  v,    Puchia,  2   Thorn  p.   &   0. 

\\  ITS.  23  N.  E.  457;  €awdrjf  y.  High-  532;    Cruikvhank   v.    Gordon,    48    Huo, 

%,  Cro.  Car.  270.  308    1  N.  Y.  Supp.  443. 

And  a  mediml  society,  acting  without  *'[h'pew    v,    Rubinson,    05    Ind,    100; 

jurisdiction*   is   liable   for  a  libel    if  it  Pefrrofi  v.  TT At ^e,  33  Barb.  1^15;  Tiittp  v. 

spreads   upon   its  minutes   a   rppcirf.   of  Ale^cin,    11    Mod.   221;    Flower* n    Caar. 

the  expulsion  of  a  member  for  allej^ed  Cro.    Car.    211;    Souihee    v.    Denn^,    I 

incompetency    in   his   profo^aion.     Faw-  Exeli.  106,  17  L.  J.  Exeh.  N.  S.  l.'il, 

cell  V.  Charles.  13  Wend.  473.  8o,  to  say  that  a  midwife  eonid   not 

But  the  putiliejition  of  the  minutes  of  do  her  worli  withont  the  hi'lp  of  ntlicr* 

a  general   council   of  medical   educiitlon  In  actionable.     O^lt^s  v.  Buthop,  Frccm. 

and    registration,    authorised    to    erase  278* 

the  nampfl  of  medical  practitioners  from  And  so  is  jt  to  aay  of  a  midwife  that 

the  refister  for  infamous  conduct  in  a  fthe  it  ignorant^  and  not  a  midwife,  and 
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able  to  charge  a  physician  with  being  a  quack**  or  a  qiiaeksalveTj** 
or  an  empiric  or  niauntebank,^*  Likewise,  words,  though  not  used 
with  reference  to  a  physician's  profcagionj  may  he  actionable  where 
they  tend  to  hold  him  out  to  contempt'®  But  it  is  not  actionable  to 
state  of  an  old  achool  physician  that  he  has  met  homcopathists  in  con- 
sultation,*^ or  to  call  a  physician  a  t^vopenny  bleeder**  or  a  drunkard** 
or  an  adulterer  ;^*^  though  a  charge  of  incontinence  in  his  professional 
relations  might  be,**  If  the  word  "malpractice"  ia  used  concerning 
a  physician,  the  question  is  for  the  jury  as  to  tiie  meaning  intended, 
and  whether  or  not  it  was  libelous.^* 

584.  Defamation  by  charge  of  error  in  particular  case, — If  a  chajge 
against  a  physician  with  reference  to  a  single  or  particular  case  shows 
such  gross  ignorance  or  negligence,  and  such  a  deficiency  of  skill  and 
care,  as  could  not  fail  to  injure  his  reputation  and  deprive  him  of 
general  confidence,  it  is  actionable*^*    Such  would  be  a  charge  of  gi?- 


L 


thftt  ahe  had  caused  itijury  and  death. 
Whitehead  v.  Founes^  Frtem.  277; 
Whuriofi,  V.  Clover,  2  Keble,  48fi. 

^WhU9  V.  CmroU,  42  N.  Y.  161,  1 
Am.  Rep.  503;  Eargan  v.  Purdif,  93  Ky. 
424*  20  S.  W.  432 ;  Elmerqretn  v.  Earn, 
115  Wis,  385,  91  N.  W.  ^73. 

To  eall  a  physician  a  quack  is  in  ef* 
feet  charging  htm  with  want  of  nece«- 
MATj  knowledge  and  training;  and  it  Ib 
juat  a«  actionable  falsely  to  call  a  ho- 
meopathic |>hy»ician  a  quack  as  to  call 
an  allopathic  physician  one.  White  t. 
CfirroU,  42  N.  Y.  1(J1,  I  Am.  Eep.  503. 

And  a  public t ion  referring  to  a  ph^?- 
eiciftn  a«  a  practitioner,  quoting  the 
word  '*doctor/'  and  calling  attention  to 
an  endeavor  on  his  part  to  correct  a  re* 
port  deemed  by  him  to  be  false,  and 
aaying  that  we  do  not  look  to  a  quack 
to  set  ua  right  in  the  matter,  must  be 
deemed  to  refer  to  him  as  a  quack  doo* 
tor.  and  is  libelous  per  Be.  Elmergreen 
V.  Horn,  115  Wis.  385,  01  K,  W.  973. 

"RoUe,  Abr.  54;  Allen  r.  Enton,  I 
Viner.  Abr.  460. 

^Ooddari  v.  Haaelfoot,  1  RoUe,  Abr, 
54,  1  Viner,  Abr.  45  L 

And  a  charge  that  &  phynician  is  deal* 
ing  with  one  of  the  moi^t  fatal  diseases 
known  to  mankind,  for  his  own  benefit, 
liy  exciting  unduly  and  wantonly  the 
fears  of  those  to  whom  hia  pubficationa 
are  addressed,  and  then  holding  out  to 
them  a  delusive  hope  of  recovery  by  em- 
ploying the  writer,  ie  actionable,  if 
false.  Hunter  t,  Sharpe^  4  Fost  A  F. 
083.  15  L.  T.  N.  S.  4^1,  30  J.  P.  149. 

*Rider  v.  RulU<m,  74  Hun.  239,  26  N. 
Y*  Supp*  234;  SuUin^s  v.  ShakeMpeare, 


46  Mich,  40S.  41  Am.  Rep.  15a,  9  N.  W. 
45 L  And  see  Ramadge  v.  U^nn^  9  Bing, 
333.  2  Moore  t  S.  421,  2  L.  J.  C.  P,  N. 
S.  l^WelU  y.  We&ber,  2  Foat.  k  P,  715. 

And  teatimony  as  to  the  medical 
standing  of  a  physician  is  not  irrelevant 
in  an  action  brought  by  him  for  slander 
against  a  newspapor  publisher,  ba^ed 
upon  the  theory  that  the  difference  he^ 
tween  the  publication  and  the  manu^ 
script  furnished  was  intent ional^  and 
designed  to  hold  him  up  to  public  ridi- 
cule; since  in  such  case  injury  to  hii 
medical  character  is  a  ground  of  com- 
plaint. BuUings  v.  Bhake4tp^re,  46 
Mich.  408,  41  Am.  Rep.  106,  t  H.  W. 
45L 

"Vlay  V.  RoheriM,  9  Jur,  N.  S.  580,  11 
Week.  Hep,  649,  8  L.  T.  N,  8,  397. 

^Foster  v.  Small,  3  \\TjarL    13S, 

^Anonymous,  1  Ohio,  83 ♦  note^ 

"A  t/r^  V.  Cravm^  8  Ad.  k  EL  2,  4 
Nev.  &  M,  220,  4  L.  J,  K-  B.  N.  S.  35, 

*Afartift  v.  Strong,  5  Ad.  A  EL  532,  1 
Nev.  A  P.  29,  2  HurUt.  A  W.  336,  6  L, 
J.  K,  B,  N.  n.  48;  DtJJOn  t.  Smith.  6 
Hurlat.  &  N.  450,  29  L.  J.  Eich.  N.  S. 
125 ;  Ri€!e  v.  Cottrel,  6  R,  I.  340 

^Rodgera  v.  Kline,  56  Miaa.  808,  31 
Am.  Rep.  389. 

^Sumner  v.  Uileif.  7  Conn,  257;  G^^- 
vreaa  t.  Superior  Fuh,  Co.  62  Wia.  403, 
22  N.  W.  726;  Pratt  v.  Pioneer  Prea* 
Co,  32  Minn,  217,  18  N,  W.  83S,  20  N. 
W.  87,  30  Minn.  41,  li  N,  W.  62;  8eei^ 
V.  EarrU,  18  Barb.  425;  Purd^  t.  Rock- 
eater  Printing  Co,  26  Hun.  206»  Re- 
versed on  other  grounds,  96  U.  Y.  372 
48  Ann,  Rep.  (]32, 
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ing  to  an  infant  teaspoonful  doses  of  calomel,**  or  of  allowing  the 
decomposing  body  of  a  dead  infant  to  remain  in  the  room  for  days  with 
its  sick  motiier.**^  But  words  spoken  of  a  physician  only  with  refer- 
ence to  a  particular  case  may  be  so  qualified  by  the  fact  that  the  most 
eminent  physicians  are  liable  to  make  mistakes,  that,  unless  they  have 
an  import  and  meaning  which,  in  effect,  reach  beyond  the  particular 
case  and  its  treatment,  and  go  to  affect  the  physician's  professional 
character,  learning,  or  skill,  the  law  implies  no  damages ;  and  special 
damages  are  necessary  to  support  the  action.'*  And  it  is  not  action- 
able per  86  to  state  that  a  doctor  amputated  an  arm  to  get  his  name 
up,*^  or  to  call  his  treatment  of  a  particular  case  rascally  ;*•  though 
it  is  so  to  state  that  a  doctor's  treatment  caused  the  patient's  death.^^ 
585.  Effect  of  failure  to  obtain  license. — ^A  person  not  licensed  to 
practise  medicine  cannot  maintain  an  action  for  libel  or  slander  for 
charging  him  with  malpractice,  unless  he  is  charged  with  having  com- 
mitted some  offense  involving  moral  turpitude,  or  subjecting  him  to 
an  infamous  punishment^^  And  it  cannot  be  libel  or  slander  to  charge 
a  person  with  being  no  doctor  or  a  quack,  where  he  has  no  diploma  to 
entitle  him  to  be  called  a  doctor,  and  is  not  entitled  to  practise  medi- 
cine.'* And  the  burden  rests  with  the  plaintiff  in  an  action  for  dam- 
ages for  denying  his  right  to  be  called  a  doctor,  to  show  that  he  is 
entitled  to  practise  as  a  physician.'^     And  the  evidence  must  show 

*^8eoor  ▼.  HarrtB,  18  Barb.  425.  Edaall  ▼.  RusseU,  4  Mann,  k  Q.  1090,  5 

So,  in  Collier  v.  Simpson,  5  Car.  ft  P.  Scott,  N.  R.  801,  12  L.  J.  C.  P.  N.  S.  4, 

73,  a  recovery  waa  had  for  a  chargre  6  Jur.  996;  WaUon  ▼.  Vanderkuh,  Het- 

that   a    physician   had   prescribed    im-  ley,  71. 

proper  medicine  for  a  child.  In  Poe  ▼.  Mondford,  Cro.  Eliz.  pt.  2,  p. 

^Prait  V.  Pioneer-Press  Co.  35  Minn.  620,  however,  it  waa  held  that  it  is  not 

251,  28  N.  W.  708.  actionable  to  say  that  a  physician  killed 

*^Lynde  ▼.  Johnson,  39  Hun,  12;  Rod-  a  patient  with  medicine,  unless  it  was 

gers  ▼.  Klines  56  Miss.  808,  31  Am.  Rep.  said   that   he   knowingly   and   wilfully 

389.  did  it;  but  this  case  has  frequently  been 

In  dunning  ▼.  Appleton,  68  How.  Pr.  questioned. 

475,  it  was  said  that  a  charge  of  pro-  ^Maroh  ▼.  Davison,  9  Paiire,  580. 

fessional  ignorance  or  incapacity  in  a  '^Hargan  ▼.  Purdy,  93  Ky.  424,  20  S. 

pcurticular  case  is  not  actionable.  W.  432 ;   Moises  ▼.  Thornton,  8  T.  R. 

"Lynde  v.  Johnson,  39  Hun,  12.  303,  3  Esp.  4 ;  Collins  ▼.  Carnegie,  I  Ad. 

In    Bitcham   ▼.    Cason,    Hetley,    175,  Sc  El.  696,  3  Nev.  ft  M.  703,  3  L.  J.  K. 

it  was  said  not  to  be  actionable  to  say  B.  N.  S.  196. 

that  a  surgeon  had  poisoned  the  wound  In  Long  ▼.  Chubb,  6  Gar.  ft  P.  6.5. 

of  his  patient,  for  it  might  be  to  cure  however,  a  verdict  for  the  plaintiff  was 

it;  but  in  1  Anderson,  268,  it  was  said  said    to    be    authorized    if    the    Jury 

that  it  might  be  actionable  to  say  that  thought  that  the  libel  spoke  of  him  as 

he  poisoned  the  wound  of  his  patient  for  a  medical  practitioner,  though  he  was 

gain  of  money.  not  licensed  as  a  physician;   but  they 

^Camp  ▼.  Martin,  23  Conn.  86.  could   not  give  sucn   damages  as  they 

^Johnson  v.  Robertson,  8  Port  (Ala.)  would  a  regular  practitioner. 

486;    Sumner  v.    Utley,   7    Conn.   257;  '^Collins  v.  Carnegie,  1  Ad.  ft  El.  OP.'S. 

Jones  V.  Diver,  22  Ind.  184;  Foster  y.  3  Nev.  ft  M.  703,  3  L.  J.  K.  B.  N.  S.  196. 
Seripps,  39  Mich.  376,  33  Am.  Rep.  403 ; 


CHAPTER  XXIX 

PBYSrCIAN^  ACTS  AS  AFFECTING  RlOHm  DUllKS,  AND  LlABILlTIBB 

OF  THIRD  FifiRWNa 

SS5.  Effect  of  obeying  mintaken  directions. 
&§7.  Effect  of  f Allure  to  foJiow  proper  directions. 
&B8.  Medical  Berrices  rendered  as  affecting  damages, 

S86.  Effect  of  obeying  mittaken  directiont* — Where  one  person  Is 
injured  bj  another,  and  the  injured  person  employs  a  ph^^siciati  to 
treat  his  injuries,  the  party  causing  the  injury  is  not  relieved  from 
responsibility  in  damages  for  the  whole  injury  by  the  fact  that  it 
was  enhanced  by  obeying  mistaken  directions  of  the  physician,  rea- 
sonable care  having  been  exercised  in  his  select  ion, '  But  where  a 
persQQy  injured  by  the  negligence  of  another,  acts  upon  an  improper 
suggestion  made  by  a  physiciauj  not  in  his  employ,  but  in  the  employ 
of  the  person  causing  the  injury,  contrary  to  the  directions  of  his  own 
physician,  he  does  so  at  his  own  risk,  and  cannot  recover  again.'^t  the 
one  who  injured  him  for  any  enhancement  <^f  the  injury  thereby 
4^uaed.*  And  the  person  causing  the  injury  cannot  be  held  liable  on 
the  theory  that  the  physician  was  his  Bgmt.^  It  is  competent,  how* 
ever,  for  the  f>er3on  injured  to  prove  the  directions  given  by  his  physi- 
cian^ and  that  he  had  obeyed  them,  for  the  purpose  of  rebutting  any 
inference  that  his  own  negligence  or  imprudence  had  aggraTated  his 
injuries.* 
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*ge9kmt  t.  Kngtand,  110  Ind.  S68,  5 
L.  It  A.  253.  21  N.  K  977;  Fullman 
F^lam  Car  Co.  v.  Bluhm,  100  III.  20,  50 
Am*  Rep.  OOl ;  Siotm"  t.  BlufhdH,  51 
M#.  43&;  MeOmrrahan  v.  New  York,  N. 
B.  4  B.  B.  Co*  171  Mii*i.  211,  50  N.  E. 
010;  Sirudfmm  v.  8<tmi  Bmch,  107 
MM.  400,  65  N.  W.  eiA;  Coven  v.  Troy, 
11  App,  Div,  183,  44  N.  Y.  Supp.  £44; 
l^yoiu  V.  BrU  H.  Co.  57  N.  Y.  480  j 
Emmi^  ▼.  S0yf  Forfc,  C.  d  B.  R.  R,  Co. 
m  N.  Y.  50,  23  Am.  Hep.  IS;  St.  [.ouU 
S  S.  F.  R.  Co*  r,  m^U  (Tex.  Civ.  AppJ 
ta  a  W,  Ifll ;  Svileek  V  JiimeMHlH,  101 
Wia.  am  47  L.  H.  A.  m\,  70  An.  Ht. 
Em.  |9£,  80  N.  W,  044, 

^mrl  ▼.  Weil  Bmd  Sir9€t  B,  Co.  17*^ 


Ma**.  177.  49  L.  R,  A.  SSi,  70  Am,  St 
Rep.  302,  67  N.  E.  S30. 

*ihid,:  H&ftfh  Florida  B.  Oo,  ▼,  PHet, 
32  Fls,  46,  13  So,  ess. 

*LouU^tle,  N.  A.  d  C.  R.  Co.  v.  Ftd- 
r*tf,  104  Tnd.  400,  S  N.  K,  380,  4  N.  E. 

Eridf  ner  of  an  improper  direetion  by 
A  physician  h  competent  in  an  aHinn 
for  k  per  SOT*  III  injury,  not  to  mm% 
II  pott  Ihf  <|i!ft>ndani  any  da.ni  age  whieb 
Uift  no^liirenee  did  not  oeeaafon.  but  to 
Hbonr  thut  the  pluintifT  acted  in  gnotl 
fftitb.  and  unwi  proper  en  re  to  mifipttf* 
the  tfaniiig«  ^hteh  tuch  neglifp-ncv  did 
oe^AHtn^     l/jfOnM  T.   Erie  B.   Vo.  &7    N. 


not  <«il7  that  he  held  a  dipkma,  or  that  he  had  pnotiied,  hut  fhat  he 
had  oonfinmied  to  all  l^gal  nqiiuemnit^  and  that  he  ivia  aetoiQy 
entitled  to  praetiae.** 

fnA  tki^  hihm  mam 


But  tt0  praduetta  ol  «  tMM  b^  SooiLliMMaw 
■InHMBt  Fupcrtiiw  to  te  «  dtolflHM  off  lag  th— orfw 


.  oottlMfini  ft  ^VMx  oad  tlio 
ptoflff  ttat  ft  p«OB  oftufaHr  JUMlf  tlw 
VBfvml|y>  Ubniloa  kod  wmfOfWB$  oo  tlw 
«dv«nlt^  itoly  ft  oaol  ooRwqpondiaf  erffodthe 


wlXk  tlw  OM  OB  tlio  iMlmmat  pie-  OMMm  t.  €mrmmltk  I 
4aM4  tlio  pof«  boli«  OB  Ifti  teoo- aa  Her.  4  K.  liM  li^  ^ 


CHAPTER  XXIX. 
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OF  THIRD  PERSONS. 

086.  Effect  of  obeying  mistaken  directions. 

587.  Effect  of  failure  to  follow  proper  directions. 

588.  Medical  services  rendered  as  affecting  damages. 

586.  Effect  of  obeying  miitaken  directions. — ^Where  one  person  is 
injured  by  another,  and  the  injured  person  employs  a  physician  to 
treat  his  injuries,  the  party  causing  the  injury  is  not  relieved  from 
responsibility  in  damages  for  the  whole  injury  by  the  fact  that  it 
was  enhanced  by  obeying  mistaken  directions  of  the  physician,  rea- 
sonable care  having  been  exercised  in  his  selection.^  But  where  a 
person,  injured  by  the  negligence  of  another,  acts  upon  an  improper 
suggestion  made  by  a  physician,  not  in  his  employ,  but  in  the  employ 
of  the  person  causing  the  injury,  contrary  to  the  directions  of  his  own 
physician,  he  does  so  at  his  own  risk,  and  cannot  recover  against  the 
one  who  injured  him  for  any  enhancement  of  the  injury  thereby 
caused.'  And  the  person  causing  the  injury  cannot  be  held  liable  on 
the  theory  that  the  physician  was  his  agent'  It  is  competent,  how- 
ever, for  the  person  injured  to  prove  the  directions  given  by  his  physi- 
cian, and  that  he  had  obeyed  Uiem,  for  the  purpose  of  rebutting  any 
inference  that  his  own  negligence  or  imprudence  had  aggravated  his 
injuries.* 

Hk>9hen  v.  England,  119  Ind.  368,  5  Mass.  177,  49  L.  R.  A.  828,  79  Am.  St. 

L.  R.  A.  263,  21  N.  E.  977;   Pullman  Rep.  302,  67  N.  E.  339. 

Palace  Car  Co.  v.  Bluhm,  109  111.  20,  60  *Ihid.;  South  Florida  R.  Co.  ▼.  Price, 

Am.  Rep.   601 ;   Stover  ▼.  Bluehill,  61  32  Fla.  46,  13  So.  638. 

Me.  439;  McGarrahan  ▼.  New  York,  N.  ^LouUtville,  N.  A,  d  C.  R.  Co,  ▼.  Fal- 

H,  ds  H.  R,  Co,  171  Mass.  211,  60  N.  E.  vey,  104  Ind.  409,  3  N.  E.  389,  4  N.  E. 

610;    Strudgeon    ▼.    Sand    Beach,    107  908. 

Mich.  496,  65  N.  W.  616;  Caven  v.  Troy,  Evidence  of  an  improper  direction  by 

16  App.  Div.  163,  44  N.  Y.  Supp.  244;  a  physician  is  competent  in  an  action 

Lyons  v.   Erie  R.   Co.   67   N.   Y.  489;  for    a    personal    injury,    not    to    cast 

Sauter  v.  New  York,  C.  d  H.  R.  R.  Co.  upon  the  defendant  any  damage  which 

66  N.  Y.  60,  23  Am.  Rep.  18;  St.  Louis  Ins  negligence  did  not  occasion,  but  to 

d  8.  F.  R.  Co.  V.  Doyle  (Tex.  Civ.  App.)  show  that  the  plaintiff  acted   in  good 

25  S.  W.  461 ;  Selleok  v.  Janenville,  104  faith,  and  used  proper  care  to  mitigate 

Wis.  670,  47  L.  R.  A.  691,  76  Am.  St.  the  damage  which  such  negligence  did 

Rep.  892,  80  N.  W.  944.  occasion.     Lyons  ▼.  Erie  R.  Co.  57  N. 

*Pearl  ▼.  West  End  Street  R.  Co.  176  Y.  489. 
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5S7.  Effect  of  failure  to  follow  proper  directioiis. — A  person  injored 

by  the  act  or  negligence  of  anotlierj  who  employs  a  reputable  physi- 
cian to  care  for  his  injuries^  but  negligently  fails  to  f oUow  directions  ' 
as  to  treatment  of  big  injnries,  and  thereby  aggravates  his  damages, 
cannot  recover  of  the  partjr  causing  the  injury  to  the  extent  that  the 
damages  were  thereby  enhanced  and  increaised.^  But  it  cannot  be  said 
as  a  matter  of  law  that  a  patient  may  not-,  without  imputatioti  of  neg- 
ligence which  will  prevent  a  recovery,  depart  from  the  directions  of ' 
hia  physician ;  the  question  whether  or  not  sxich  departure  constitutes 
negligence  being  one  for  the  jury.*  And  one  vs'ho  receives  an  injury 
at  the  hands  of  another  cannot  be  expected  in  every  instance  to  know 
the  most  prudent  thing  for  hira  to  do ;  and  he  should  not  be  held  neg- 
ligent because  his  sufferings  have  impelled  him  to  an  unfavorable 
course^  nnlesa  it  plainly  appears  that  he  knew  it  to  be  unfavorable/ 
And  a  negligent  or  unlawful  act  of  an  insane  person,  or  one  otherwise 
incompetent  to  understand  or  obey  directions  of  a  physician,  will  not 
be  imputed  to  him  as  contributory  negligence.®  Subsequent  negU- 
gence  in  disobeying  directions  of  his  physician,  however,  on  the  part 
of  a  person  injured^  does  not  bar  a  recovery  against  the  person  causing 
the  injury;  it  merely  reduces  it  to  such  damages  as  were  caused  by 
the  original  injury.®  And  one  claiming  that  an  injury  has  been 
enhanced  by  failure  to  follow  instructions  of  a  physician  has  the  bur- 
den of  proving  it*** 


*Striifif;eon  v,  8and  Betteh,  107  Mieh, 
496,  65  N.  W,  fllBj  Goshen  v.  England^ 
lie  Ind.  368,  6  L.  R  A.  253,  21  N.  E. 
077 ;  Schmidt  v.  Mitehell,  S4  III.  195,  25 
Am.  Eep.  440, 

And  the  rule  with  refereDoe  to  the  de* 
gree  of  care  required  of  a  persati  in- 
jured by  the  negligence  of  another,  in 
the  eniplnymf*nt  of  n  physician  and  sur- 
f^n,  ftnd  in  procuring  and  stLbmiUing 
to  proper  medical  treatment,  ia  not 
changed  or  affected  by  the  fact  that  the 
person  Injured  was  himself  a  phyaician 
and  surgeon.  Boston  v.  BomerBworih, 
56  N.  H.  321. 

*Funivan  v.  Tioffa  R.  Co.  112  N.  Y, 
643,  8  Am.  St.  Eep!  793,  20  N,  E.  50fi. 

And  the  infortoation  which  a  Burgieon 
maj  give  to  a  patient  ooncerninp  the 
nature  of  his  malady  is  a  circumstance 
which  should  be  considered  hy  the  jury 
in  determining  the  question  whether  the 
patient^  in  disobeying  the  instructions 
of  the  Hurgeon,  was  guilty  of  contribu- 
tory negligence.  Oeisefman  ¥,  Boottt  25 
Ohio  St.  86. 

T/«|^  C.  <£  8.  F.  R.  Co.  Y.  .'^cMmuie- 
wiiz,  70  Tex.  73,  8  S.  W,  Bfl. 


In  Chambcrlin  v*  Ifor^aw,  6S  Pa.  185* 
it  was  held  that  evidence  by  a  eon^ult- 
ing  physieiBn,  that,  on  examination  of 
a  girl  whose  arm  was  injured,  in  the 
presence  of,  and  at  the  request  of,  her 
father^  he  ofTered  to  put  her  under  the 
influence  of  an  anesthetic,  and  attempt 
to  reduce  the  fracture;  and  that  it 
eould  then  have  been  reduced ;  and  that 
the  father  replied  in  her  presence  that 
so  long  as  she  was  improving  he  would 
not  have  it  disturbed, — ts  not  admi?Ki- 
ble  in  an  action  brought  by  the  jfirK 
where  the  con&uUing  physician  bad  only 
been  asked  to  examine  her  arm,  and  ^iVr> 
his  opinion  about  it;  since  ihmt  did  not 
oblige  the  father  to  adopt  hia  adTioe. 

^People  ej?  rot.  Norton  v.  N«w  Yark 
Tiospilal  3  Abb.  N*  C*  22§, 

*Q03h€n  V.  England ^  119  Ind.  Sfifl,  R 
L.  R.  A,  253.  21  N.  E,  977;  Ktr^e*  ▼. 
Vcdar  FalU,  107  Towa,  509,  78  N.  W. 
2:27 

'hoahm  V.  Englttnd,  119  Tnd-  S68.  5 
U  R,  A,  263.  21  K  E,  977.  And  «* 
Ltiwrmios  t.  Bousatonit^  R.  00,  29  Conn. 
399. 


4 

i 


I  688]         PHYSIOIAITS  ACTS  AS  AFFECTING  THIRD  PERSONS. 


641 


588.  Kedioal  lervicei  rendered  as  affecting  damagei. — The  plaintiff 
in  an  action  for  a  personal  injury  is  entitled  to  recover  against  the 
person  who  caused  the  injury,  if  at  all,  for  expenses  of  medical 
attendance  made  necessary  by  the  injury,  including  medicine.^^  And 
bills  of  physicians  for  services  are  properly  admitted  in  evidence  in 
such  an  action  as  memoranda  of  the  account  charged,  and  of  the  amount 
the  injured  person  has  promised  to  pay ;  though  he  is  required  to  prove 
the  facts,  and  to  show  that  the  charges  were  reasonable,  by  other  testi- 
mony.^' And  a  physician  or  surgeon  may  properly  be  allowed  to 
testify  as  to  the  value  of  his  services,  in  an  action  by  his  patient  for 
damages  caused  by  a  personal  injury  for  which  he  attended  him, 
against  the  person  who  caused  the  injury,  for  the  purpose  of  deter- 
mining the  amount  of  damages  suffered.*'  And  whenever  it  is  proper 
to  prove  the  services  of  a  physician  or  surgeon  in  such  a  case,  the  fair 
value  thereof  is  the  legal  rule ;  and  evidence  of  a  custom  among  physi- 
cians and  surgeons  not  to  charge  members  of  the  profession  for  serv- 
ices rendered,  and  that  the  person  injured  was  a  physician,  is  incom- 
petent and  inmiaterial.*^  It  is  the  reasonable  value  of  the  medical 
services,  however,  that  is  to  be  allowed,  and  not  the  amount  charged  or 
paid.*^     And  the  nature  and  extent  of  the  liability  for  medical  aid 


^M'Donald  ▼.  IllinoU  O.  R.  Co.  88 
Iowa,  346,  56  N.  W.  102;  Montgomery 
Street  R,  Co.  ▼.  Mason,  133  AU.  608,  32 
So.  261;  Omaha  Street  R,  Co.  ▼.  Em- 
mintfer,  67  Neb.  240,  77  N.  W.  676; 
Oulf,  0.  d  S.  F.  R.  Co.  ▼.  Bell,  24  T«. 
Civ.  App.  679,  68  S.  W.  614. 

And  this  is  the  rule  notwithstanding 
the  fact  that  he  had  not  yet  actually 
paid  the  surgeon.  Omaha  Street  R.  Co. 
T.  Emminger,  67  Neb.  240,  77  N.  W.  676. 

And  an  instruction  in  an  action  for 
such  a  recovery,  that  he  is  entitled  to  re- 
cover for  medicine  and  medical  attend- 
ance, is  not  rendered  objectionable  by 
the  fact  that  there  is  no  evidence  that 
any  medicines  were  bouffht,  other  than 
the  testimony  of  the  physician  as  to 
the  amount  of  his  charges.  McDonald 
T.  Illinois  C.  R.  Co.  88  Iowa,  346,  66  N. 
W.  102. 

And  a  person  sufferinff  a  personal  in- 
jury is  not  re<juired  to  have  his  family 
take  care  of  him  without  regard  to  the 
question  of  their  competency,  but  may, 
if  he  sees  fit,  procure  a  trained  nurse 
or  other  competent  person  to  take  care 
of  him;  and  the  person  causing  the  in- 
jury cannot  combat  liability  for  the 
services  of  such  nurse,  on  the  ground 
that  hi<«  familv  could  have  given  him  the 
Vol.  III.  Med,  Jot.— 41. 


needed  care  and  attention  without  ex- 
pense. Kendall  r.  Albia,  73  Iowa,  241, 
34  N.  W.  833. 

»  Gulf,  C.  d  S.  F.  R.  Co.  T.  Harriett, 
80  Tex.  73,  16  8.  W.  666. 

^MeVaier  t.  Manhattan  R.  Co.  22  N. 
T.  S.  R.  840,  4  N.  Y.  Supp.  310;  Chi- 
oago  V.  Wood,  24  HI.  App.  40. 

And  the  testimony  of  the  plaintiff  in 
an  action  for  a  personal  injury,  as  to 
the  presenting  of  their  bills  by  his  phy- 
sicians, and  of  the  physicians  that  thej 
bad  rendered  him  services  to  the 
amounts  of  the  bills  presented,  is  suffi- 
cient to  entitle  the  charges  for  medical 
services  to  consideration  by  the  jury,  on 
the  question  of  recovery  therefor  against 
the  person  causing  the  injury.  Reyn- 
olds V.  Niagara  Falls,  81  Hun,  363,  30 
N.  Y.  Supp.  964. 

^Indianapolis  v.  Oaston,  68  Ind.  224. 

^Bowsher  v.  Chicago,  B.  d  Q.  R.  Co. 
113  Iowa,  16,  84  N.  W.  968;  Sachra  v. 
Manilla,  120  Iowa,  662,  96  N.  W.  198; 
Omaha  Street  R.  Co.  t.  Emminger,  67 
Neb.  240,  77  N.  W.  676;  Missouri,  K.  d 
T.  R.  Co.  V.  Nail,  24  Tex.  Civ.  App.  114, 
68  S.  W.  163;  Gulf,  C.  d  8.  F.  R.  Co.  v. 
Bell,  24  Tex.  Civ.  App.  679,  68  S.  W. 
614. 

But  the  presentation  ol  a  physician's 
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THUst  be  clearly  and  accurately  shown.**  And,  ordinarily,  expenses 
for  medical  attendance  are  not  recoverable  as  items  of  damage  in  an 
action  by  a  married  woman  for  a  personal  injury,  unless  she  has 
charged  her  separate  estate;  since  the  liability  therefor  is  her  hus- 
band's, and  not  hers.^^  Nor  is  an  infant  ordinarily  entitled  to  re- 
cover  for  snch  expenses,  the  primary  responsibility  for  medical  attend- 
ance resting  with  his  parents.^®  He  may  recover,  however,  when  the 
circumstances  are  such  that  his  parents  are  not  responsible  for  attend- 
ance upon  him  ;^*  but  he  must  allege  and  prove  the  special  facts  ren- 
dering him  personally  and  primarily  liable  therefor  notwithstanding 
his  minority.***  When  the  question  of  license  or  qualification  of  a 
physician  arises  collaterally,  as  in  a  civil  action  for  damages  for  a 
personal  injury  between  third  parties,  due  qualification  and  license 
to  practise  is  presumed  ;**  and  evidence  in  such  a  case  that  a  person 


« 


bilL  and  lift  payinei^t  or  settlemeDt  by 
note  or  otherwise,  is  eufficient  evidence 
of  its  rejuwnableness,  in  mtt  action  for 
damages  for  a  pergonal  injury,  in  th^ 
absence  of  evidence  to  the  contraiy*  to 
•u(»port  a  verdint  for  damai^s  in  which 
a  recovery  of  the  amount  of  such  biU  is 
included,  Ahbitt  v.  St.  Louis  Trwisit 
Co.   (Mo.  ApoO    7fl  8,  W.  Am. 

And  an  instruction  to  allow  him  such 
Hiim  as  wiU  compensate  him  for  monej 
expended  for  medical  treatment  of  the 
injury  recei\?ed  is  not  reversible  error, 
SachTa  V.  Manilla,  120  Iowa,  662,  05  N* 
W,  198;  Flanagan  v.  BaUimore  d  O,  R. 
00.  83  Iowa,  039,  60  N.  W.  60. 

Nor  is  an  instruction  directing  the  aU 
lownnee^  as  damages,  of  the  cost  of  any 
medicinea  usfd  by  the  plajntifT  in  effect- 
ing his  cure,  though  there  was  no  evi- 
dence that  he  had  paid  for  any  medicine, 
where  the  evidence  ie  conclusive  that 
other  items  of  lose  and  expense  exceeded 
the  award.  Abbitt  v.  8L  Louis  Transit 
Co.   {Mo.  App,)   79  S.  W.  406. 

'* Heater  v.  Dermmre,  L.  d  W.  R.  Co. 
00  App.  Div.  406,  85  N.  Y.  Supp.  624, 

Neeeaaary  expense  incurred  for  medi- 
cal  attention  cannot  be  rei30vered  in  an 
action  for  a  personal  in  jury ,  where  per- 
manent injury  ii  alleged  and  relied  on 
aa  a  basis  of  recovery,  and  no  effort  was 
made  to  chnrge  the  defendant  with 
special  damages.  Illinois  C.  R.  Co.  v. 
ffanberry,  23  Ky.  h.  Eep.  1867,  m  8, 
W.  417. 

And  a  person  suffering  a  personal  in- 
jury who  employed  a  physician,  but 
had  not  actually  paid  him,  cannot  re- 
cover of  the  person  causing  the  injury 


for  the  fee  of  the  physician,  unless  shf 
can  show  that  there  is  a  legal  debt 
against  her  for  such  fee,  which  she  can 
be  compelled  to  pay;  and  if  the  phy- 
sician waa  unlicensed,  such  an  item  of 
damages  cannot  be  allowed,  Chic&po  w. 
Honey,  10  111.  App,  635;  8<in  Antomio 
Street  R.  Co.  v,  Muth,  7  Tex,  Civ.  App. 
445,  27  S,  W.  752.  And  in  aucli  case 
proof  of  want  of  qualification  is  compe- 
tent San  Antonio  Streei  R.  Co,  ▼, 
Muih,  7  Tcr.  Qv,  App,  443,  27  &  W. 
752. 

^'Moodif  r.  Osgood,  50  Bark  fiSS; 
Efroyjnson  v.  BmitK  29  Ind,  App.  461, 
63  N.  E.  328 ;  GiUon  v.  Caditluc  (Mich.l 
95  N.  W.  1084, 

But  testimony  as  to  the  amount  paid 
by  a  husband  for  medicnl  attention  to 
his  injured  wife  ia  admia^ihle  In  an  ac- 
tion brought  by  her  for  the  injury  « 
tending  to  show  her  eonditioti  and  Uio 
medical  attention  shown  her,  bnt  can- 
not be  taken  into  consideration  by  the 
jury  as  a  matter  of  damagie*.  OUwer 
V.  Colnmhi^  N.  d  L.  R.  Co.  66  S.  CL  1, 
43  S.  E.  307. 

"JToefr/er  v.  Interuthan  Street  R.  Co. 
88  H.  y,  Supp-  1056;  Bering  Mfg.  Co. 
V.  Peterson,  28  Tex.  Civ,  App.  194,  «7 
S.  W.  133. 

"ilUfiois  O.  R,  Co.  T,  tfemipm,  101 
EL  App,  1;  Bering  Mfg.  Co.  v.  PHrt^n, 
28  Tex.  Civ.  App.  104,  67  S.  W.  133. 

^'Bering  Mfg.  Co.  v,  Pettrson,  2fl  Tex. 
Civ.  App.  104,  67  S.  W.  133, 

^€h%€0(}0  V.  Wood,  24  III  App.  40; 
North  Chicago  Street  R.  Co.  v,  Cotfoa, 
140  UL  486.  29  N,  £,  899, 
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had  practised  medicine  in  the  state  for  a  long  time  is  prima  fade 
sufficient  to  show  that  he  was  lawfully  entitled  to  practise.'^ 

^North  Chicago  Street  R.  Co,  t.  Oo#- 
Um,  140  lU.  486,  29  N.  E.  890. 
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{Beferencea  are  to  aeotum$»} 
A. 
ABDOMEN, 

enlargement  of,  as  sign  of  ^ngoaxuij,  4. 
wounds  of,  285,  286. 

ABORTION  AND  FETICIDE, 

definition,  78. 

causes  of  spontaneous  abortion,  79. 
signs  of  spontaneous  abortion,  80. 
causes  of  induced  abortion,  in  general,  8L 
use  of  drugs,  82-86. 
irritants,  83. 
purges,  84. 
emmenagogues,  85. 
ergot,  86. 
general  mechanical  means,  87-87bi. 
baths,  87a. 
bleeding,  87a. 
traumatisms,  87b. 
operations,  87b. 
local  mechanical  means,  88. 
dgns  of  induced  abortion,  89-90a. 
in  fetus,  89. 
in  mother,  90. 

rupture  of  the  uterus,  90a. 
age  of  fetus,  91. 
medical  abortion,  92,  526. 
summary  of  evidence  of  criminal  abortion,  98. 
how  far  subject  for  medical  jurisprudence,  524. 
expert  evidence  as  to,  625,  526. 

ACCIDENT  INSURANCE.    See  Insukawce. 

ACTIONS, 

for  medical  services,  490-492. 
limitation  of,  for  medical  services,  490. 

for  malpractice,  510. 
for  malpractice;  survival,  511. 
form,  512. 

oommenoement  and  proceedings  in,  513 
consent  of  patient  as  defense,  522. 
645 


developing  latent  diseases,  383. 

ALIMENTARY  CANAL, 

malformation  causing  death  after  birth,  12& 

ALOES, 

causing  induced  abortion,  84. 

ANEMIA, 

causing  suppression  of  menses,  8. 
causing  sterility  in  woman,  162h. 

ANESTHESIA, 

resulting  from  injuries  to  head,  267. 

ANESTHETICS, 

influence  on  sleeping  person,  193. 
rape  under  influence  of,  194. 

ANIMAL  HEAT.    See  Heat 

ANIMALS, 

variations  in  period  of  gestation  in,  5S. 
unnatural  crimes  with,  201,  202. 

ANTHRAX, 

result  of  infection  of  wound,  227. 

ANURIA, 

as  development  of  diabetes,  388* 

AORTA.    See  Abtebdes. 

APHASIA, 

resulting  from  injuries  to  head,  267. 

APOPLEXY, 

distinguished  from  strangulation,  351. 
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{Befm-encea  am  to  aeeUont,) 
AKTERIES, 

lesions  of,  384 
decomposition,  427. 

See  Heabt;  Veins. 

ASCITES, 

mistaken  for  pregnancy,  4. 

ASPHYXIA, 

symptom  of  strangulation,  345. 

ASSUMPSIT, 

action  to  recover  fees  for  medical  services,  490. 

ATTORNEY, 

authority  to  employ  physician,  471. 

waiver  of  privileged  communication  for  client,  57tt. 

AUTOPSY, 

exhuming  bodies  for,  627. 


BARRENNESS.    See  Sexual  Dibabujit. 

BATHS, 

causing  induced  abortion,  87a 

BEARD, 

growth  of,  establishing  puberty,  165. 

BIRTH, 

of  two  fetuses  of  different  ages,  72. 
of  two  fetuses  within  nine  months,  78. 
of  twins,  see  Supebfetation. 
tests  for  live  births,  97-108. 
live  birth  before  respiration,  108. 
causes  of  death  during  birfh,  114-121. 
causes  of  death  after  birth,  122-137c. 
physicians  required  to  report,  497. 

See  Delivebt. 

BLADDER, 

distention  of,  mistaken  for  pregnancy,  4. 
contents  showing  time  of  wound,  245. 

BLEEDING, 

causing  induced  abortion,  87a. 

BLOOD, 

circulation  and  color  evidence  of  live  birth,  104-106. 
clots  as  evidence  of  live  birth,  107. 

circulation  as  affected  by  condition  of  umbilical  cord,  115,  lltt. 
fluidity,  evidence  of  suffocation,  127. 
in  drowned  person,  372. 


test*  for,  293-297,  53». 
e3Cp«>rt  fvjdenoe  as  io,  o54, 
arterial  and  venoua  blood  tlisliD|futsh^,  293. 

See  ClBCULATION;    H£Alf, 

BLOOD  STAINS.     Sec  BuoOD. 

BOARD  OF  EXAMINKaS.    See  Mxdicm.  Examineks. 

BODILY  INJUKY.    See  iKSURAjfCS;  WoTHfoa. 

BOWELS, 

conditio!!  of,  a«  showiog  time  of  wound,  246. 

BRAIN, 

malformation  causing  death  after  birth^  122; 

Qonctiaaion,  264^ 

eompreasion,  265. 

destruction  of  portion,  266. 

effect  of  cold,  316. 

eongestion,  evidence  of  iuffocation,  127. 

e&ua^d  by  aunitroke,  313, 

symptom  of  strangulation^  349. 

sign  of  death,  402,  402bv 
lesions  in  central  nervous  system,  385* 
lesioos  in  coverings  as  cause  of  death,  3SBh 
decompositiocif  413,  419. 
tubercular  afTection  of,  as  disease  within  insurance  policy,  $$i 
See  Bpuim.  Cobd. 

BREASTS, 

e^atigus  in,  as  important  slgn:^  of  prc^^ancy,  13, 
shriveling  of,  sign  of  drowning,  .169. 

BURDEN    OF    PROOF, 

on  accused  to  show  right  to  practise,  460, 

that  medical  services  have  been  discontinued.  4G' 
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{ Refer enccB  are  to  9eoium$,) 
BURNS  AND  SCALDS— {eoniinued). 
danger  from  bums;  extent,  300. 
oomplications  arising,  300a. 
tears,  300b. 
eauses  of  death,  301-302b. 

post-mortem  examination;  local  lesions,  302. 

internal  lesions,  302a. 
other  causes,  302b. 
duration  of  life  after  fatal  bums,  303. 
post-mortem  bums,  262,  304-304c. 
of  first  degree;  reddening,  304. 
of  second  degree;  vesication,  304a. 
of  third  degree;  eschar,  304b. 

of  fourth  degree  and  more  severe;  carbonization,  304flL 
time  for  combustion  of  body,  306. 
identity  of  charred  body,  306. 
spontaneous  combustion,  307. 
spontaneous  ignitability,  308. 
increased  combustibility,  309. 

See  ELEOTRioiTr;  Heat;  LiGHrNnfO. 

BUSINESS  MANAGER, 

authority  to  contract  for  medical  services,  471. 


a 

CADAVERIC  RIGIDITY.    See  Muscsles. 

CADAVERIC  SPASM.    See  MuscuB. 

CANCER, 

causing  ulcers  in  ileum,  387* 

CAPILLARIES, 
lesions  of,  384. 

CARBON  BISULPHID. 

use  causing  impotency,  160. 

CARRIER, 

liability  for  malpractice  of  physician  employed  for  passengers,  606b 

CASTRATION, 

causing  sterility,  168a. 

CATALEPSY, 

condition  simulating  death,  392. 

CEREBELLUM, 

injury  to,  causing  impotency,  169. 

CERTIFICATE, 

of  physician  as  to  mental  or  physical  condition,  498. 

malpractice  in  making,  504. 
to  practise,  see  Lioxnsb. 


CHEST.    See  Thobax 

CHLOROFORM, 

use  as  anesthetie,  229b. 

CHOLERA, 

causing  sterility  in  woman,   1621u 

CHRISTIAN  SCIENTIST, 
not  a  physician,  453,  456. 
right  to  compensation,  485. 
not  required  to  report  contagious  diseases,  487* 

CIRCULATION, 

evidence  of  live  birth,  104-108. 
tests  to  prove  live  birth,  104-108. 
affected  by  condition  of  umbilical  cord,  115,  118. 
cessation  as  sign  of  death,  396,  398. 
how  tested,  398. 

See  Abtebies;  Blood;  Hkast;  VnRiiL 

CLAIRVOYANTS, 

skill  required  of,  475. 

COCAIN, 

use  as  anesthetic,  229b. 

COITION, 

date  of,  as  fixing  date  of  pregnancy,  52,  69. 
causing  induced  abortion,  88. 

See  Rapk. 

COLD, 

exposure  as  means  of  infanticide,  137b. 
degree  of  cold  endurable,  314. 
symptoms,  315. 

i. X ^t    U^Jw,       Ol/l 
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COMMON  LAW, 

rule  as  to  eompensation  for  medical  services,  480. 

additional  pay  for  opinion,  581. 
right  of  husband  and  wife  to  sue  jointly  for  malpractice  on  wife,  513. 
doctrine  of,  as  to  order  of  deaths,  540. 

as  to  privil^[ed  communications,  667. 

COMPENSATION, 

for  medical  services,  see  Phtsigiaiis  and  Subgboncl 
witness  fees,  see  Witnessss. 

CONCEPTION, 

not  coincident  with  coition,  45. 
from  two  inseminations,  68. 
during  pregnancy,  69. 

double  conception  only  possible  when  uterus  double,  76b 
See  Pbegnaivot. 

CONDUCTOR, 

authority  to  employ  physician,  47  L 

CONSCIOUSNESS, 

rape  during  lack  of,  191-196. 
loss  of,  sign  of  death,  396. 

CONSENT, 

of  patient  as  defense  to  action  for  malpractiee,  522. 

CONSTIPATION, 

causing  death,  387. 

CONSUMPTION, 

disease  within  insurance  policy,  533. 

CONTAGIOUS  DISEASES.    See  Diskasu. 

CONTRACTS, 

of  physician,  to  cure,  466. 

for  medical  services  need  not  be  in  writing,  467. 

to  pay,  not  implied  where  one  requests  physician  to  serve  another,  469. 

implied  contract;  as  to  payment  for  medical  services,  see  Phtsicianb. 

that  master  will  furnish  medical  attendance  to  servant  disabled  while 
at  work,  470. 

as  to  degree  of  skill  required  of  physicians,  473. 
validity  of,  to  pay  for  services  of  Christian  scientist  or  oate<^thist,  48ft. 

to  pay  for  services  of  unlicensed  physician,  485. 
breach  of,  form  of  action  for  malpractice,  512. 
by  one  under  hypnotic  influence,  523. 

CONVULSIONS, 

symptom  of  drowning,  368. 

CORONERS'  INQUESTS, 

physician's  right  to  compensation  for  senrioes  in,  496. 

CORPSK    See  Dead  Body. 

CORPUS  LUTEUM, 

as  evidence  of  pregnancy,  37* 


power  of,  over  methods  of  medical  examiners,  449L 
review  of  examiners'  decisions,  450. 

CRIMES  AGAINST  NATURE, 
sexual  abuse,  199. 
pederasty,  200. 
sodomy,  201. 
pederasty  with  animals,  202. 

CRIMINAL  LIABILITY.    See  MALFBAonoa 

CROSS-EXAMINATION, 
of  medical  expert,  657. 
use  of  medical  books,  502. 

CROTON  OIL, 

causing  induced  abortion,  84. 

CURE, 

failure  to  effect,  not  proof  of  want  of  care,  466,  517*  ' 

warranty  of,  466. 

as  condition  to  payment  of  fees,  481. 

CUSTOM, 

of  one  physician  not  to  eharge  another  for  attendance,  48L 


D. 

DAMAGES, 

measure  of,  in  action  for  malpractice,  519. 
for  physician's  disclosure  of  privileged  communication,  674. 
professional  income  not  basis  of,  in  actions  for  injuries  to  physieiaas, 
effect  on  right  to,  of  following  mistaken  directions,  586. 

of  failure  to  follow  proper  directions,  687. 
medical  services  rendered  as  affecting,  588. 
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DRAD  BODY-- ieontmued). 
lightning,  328. 
starvation,  334. 
sufTocation,  339. 
strangulation,  346-350. 
hanging,  357-360. 
drowning,  369-376. 
signs  of  death,  see  Death. 
destruction  of  the  body,  in  general,  408. 
rate  of  putrefaction,  409. 
effect  of  air,  409a. 
effect  of  water,  409a. 
effect  of  temperature,  409a. 
effect  of  environment,  409b. 
effect  of  manner  of  death,  409e. 
external  signs  of  putrefaction,  410. 
putrefaction  of  internal  organs,  411-428L 
windpipe  and  larynx,  412. 
'brain  of  infants,  413. 
stomach,  414. 
intestinal  canal,  415. 
spleen,  416. 

omentum  and  mesentery^  417* 
liver,  418. 
brain  of  adult,  419. 
heart,  420. 
lungs,  421. 
kidneys,  422. 
urinary  bladder,  42S- 
cesophagus,  424. 
pancreas,  425. 
diaphragm,  425. 
arteries  and  aorta,  427* 
uterus,  428. 
time  for  combustion,  305. 
identification,  in  general,  539. 

of  charred  body,  306. 
post-mortem  strangulation,  352. 
condition  of,  after  hanging,  357-S6QL 
post-mortem  suspension,  362. 
time  when  body  will  float,  376. 
post-mortem  submersion,  376. 
putrefaction  of  water-soaked  bodies,  3801 
time  body  has  been  in  water,  382. 
extinction  of  animal  heat,  403. 
cadaveric  rigidity,  405. 
cadaveric  spasm,  406. 
saponification,  429. 
mummification,  430. 
time  since  death,  431-433. 
right  to  interfere  with,  527. 
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constitutional  diseases,  388. 

lesions  of  female  generative  system,  389* 

lesions  of  urinary  eystem,  300. 
apparent  versus  real,  391,  392. 

premature  burial,  391. 

feigned  death,  392. 
time  of,  393,  394. 

instant  of  death.  393. 

order  of  deaths,  394,  640. 
signs  of,  in  general,  395. 

cessation  of  response  to  stimulation,  398. 

cessation  of  respiration,  397. 

cessation  of  circulation,  398. 

cessation  of  movements  of  chest,  399. 

condition  of  eye,  400. 

external  suggillation,  401. 

internal  suggillation,  402. 
in  lungs,  402a. 


I  in  brain,  402b. 

in  kidneys,  402c. 


in  intestines,  402a 
in  heart,  402d. 
extinction  of  animal  heat,  403. 
condition  of  muscles,  404-407. 
primary  relaxation,  404. 
cadaveric  rigidity,  405. 
cadaveric  spasm,  406. 
secondary  relaxation,  407. 
destruction  of  the  body,  see  Dead  Boat, 
laponiflcation,  429. 
mummification,  430. 
time  since.  431-133. 
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KBCX)MPOSITION.    See  Putbefaction. 

DELIVERY, 

discharge  of  lochia  sign  of  recent  delivery,  33. 
date  of,  42. 

from  evidence  of  mother,  140. 
feigned,  43. 

birth  of  twins  within  nine  months,  73. 
precipitate  labor  as  cause  of  death  of  infant.  llOe. 
unexpected,  119c,  123,  142. 
causing  death  of  mother,  389. 

See  BiBTU. 

DENTIST, 

as  physician,  455. 

not  physician  within  statute  as  to  privileged  communications,  568. 
as  to  practice  of  medicine  in  general,  see  Puysicians  and  Suboeons;  Pbao- 
TICS  OF  Medicine  and  Subgebt. 

DENTISTRY.    See  Dentist;  Physicians  and  Subgeons;  Pbaotice  of  Medioins 
AND  Subgebt. 

DIABETES, 

causing  suppression  of  menses,  3. 

sterility  in  woman,  162h. 

impotence,  169. 

sudden  death,  388. 
result  of  injury,  233,  267. 

DIAPHRAGM, 

decomposition,  426. 
wounds  of,  see  Wounds. 

DIGESTION, 

disturbance  by  nervous  shodc,  235a. 

state  of  process  of,  as  showing  time  of  wound,  245, 

DIPHTHERIA, 

result  of  infection  of  wound,  227. 

DIPLOMA, 

as  license  to  practise,  440. 

genuineness  of,  question  for  medical  examiners,  440. 
from  medical  school  shows  prima  facie  right  to  practise,  460. 
effect  on  right  to  fees  of  failure  to  register,  486. 
non possession  of,  not  provable  in  action  for  malpructice,  516. 
possession  of,  to  qualify  witness  as  expert,  545. 

See  Schools. 

DISEASES, 

validity  of  statute  forbidding  treatment  of,  except  by  physician,  434. 
physicians  required  to  report  contagious  diseases,  497. 
what  constitutes,  within  insurance  policy,  see  Insubancb. 

DIVORCE, 

physical  examination  in  actions  for.  565. 
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DIZZINESS, 

Hyroptotas  of  sun&troke*  312, 

DOCfrOR.    See  PsYaiciANa. 

1X>UCHE, 

CA  using-  Induced  ftboftion,  9S. 
effect  in  induced  abortion^  flOi 
musing  death,  3g9> 

DROWNING, 

i?onditions  neccsfldry  ft>r»  305, 
types  of  deaths  30G. 

dumtion  of  submerslOD  witliout  dFowaing,  3<S7» 
iyiu|jtom9*  368. 

post  mortem  nppearancca,  3tl!l-37fl, 
external,  369. 

froth  ttt  BOBtrils,  370. 
abnuioTi  of  the  hitndf*.  371. 
cadtiveriv  spasm,  400. 
Interim!,  in  |rt'noriil,  372. 

condition  of  the  lun^,  373* 
wat<!r  in  tbe  stomi^cb,  374. 
marks  of  violeoee,  375. 

ante  raort^tn  versus  poat-mortem^  376^ 
^  lubEiiersion,  ante  mortem  vertus  post-mortem,  377* 
»Cci<3ontfll,  378. 
homicidal,  378. 
suicidal,  378. 

time  when  body  will  float,  decomposition,  379. 
putrefaction  in  water-soakod  bodies,  380. 
maceration  of  the  skin,  381. 
time  body  has  lain  in  water.  382, 

See  Strancji  LATION  :  SuffocatioiC. 

DRUGGIST, 

sale  of  liquors  by,  4G1. 
pliysician's  liability  for  mistakes  of,  502, 
privileged  from  testifying  as  to  medicine  sold,  568. 
See  Drugs  :   Mepicixe. 

DRirGS, 

causing  induced  abortion,  82. 

effect  on  fetus  as  sign  of  induced  abortion,  80. 

etfect  on  mother  as  sign  of  induced  abortion,  90. 

rape  under  influence  of,  101. 

sale  of,  l)y  itinerants,  446. 

by  physicians,  452. 
expert  opinion  as  to  cfTect  of,  555. 

See  Drucgist;  Mkdicipol 

DYSENTERY, 

Ciiusing  ulcers  in  ileum,  387. 
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DY8PNEA, 

caused  by  sunstroke,  212. 
symptoms  of  drowning,  368. 


KAR8, 

condition  of,  as  evidence  of  live  birth,  07. 
injuries  to,  256. 

SOCHYMOSES, 

sign  of  contused  wound,  207a. 

in  ante-mortem  subcutaneous  wounds,  244. 

from  natural  causes,  244a. 

sign  of  suffocation,  339. 

distinction  between  those  before  and  after  death,  250. 

ELATERIUM, 

causing  induced  abortion,  84* 

ELECTRICITY, 
voltage,  319. 

conditions  determining  effect  of,  320. 
accidents,  321. 
suicide,  322. 
electrocution,  323. 
post-mortem  lesions,  324. 

See  BuBifs;  Hbat;  IdawaasQ, 

ElOiENAQOGUES, 

causing  induced  abortion,  86. 

EMPHYSEMA, 

presence  in  lungs,  101c. 

ESiPLOYEE.    See  Servant. 

EMPLOYER.    See  Master. 

ENGINEER, 

authority  to  employ  physician,  471. 

EPIDOflC, 

municipal  employment  of  medical  services  during,  498b 

EPILEPSY, 

result  of  injury  to  head,  232,  267. 
disease  of  central  nervous  system,  385w 

EPITHELIOMA, 

result  of  injury,  234. 

ERGOT, 

causing  induced  abortion,  85,  86. 

ERYSIPELAS, 

result  of  infection  of  wound,  227. 
Vol.  III.  Mkd.  Jub.— 42. 


of  time  since  child's  death,  138-140. 
rape,  medical  evidence  of,  see  Rape. 

expert  evidence,  see  Expert  Testimoitt. 
•igns  of  death,  see  Death. 

as  to  appearance  of  body  after  death,  see  Dead  Boot. 
identification  of  body,  see  Identification. 
of  blood  stains,  see  Blood. 

competency  and  sufficiency  in  actions  to  reoover  for  medical  aeifioM, 
in  actions  for  malpractice,  460,  616,  617.. 

competency;  general  reputation  for  skill,  616. 

skill  provable  by  others  in  same  profession,  51(L 

possession  of  license,  616. 

professional  character  of  assistants,  616. 

no  effort  to  recover  fees,  616. 

actual  condition  and  probable  causes,  616. 

subsequent  medical  treatment,  516. 

consultations  at  time  of  improper  treatment,  516. 

acts  and  condition  of  physician  as  part  of  res  geaiw,  518. 

nature  of  medicine  given,  516. 

exclamations  indicative  of  pain,  616. 
■ufficiency;  liability  cannot  be  based  on  nonexpert  testimony,  51 

failure  to  cure,  517. 

failure  to  discover  fracture,  617. 

improvement  under  another's  care,  617. 

change  of  treatment,  617. 

that  physician  engaged  in  other  pursuits,  617. 

use  of  crude  instruments,  517. 

evidence  of  lack  of  skill  sufficient  to  take  case  to  jury,  517« 

crookedness  and  stiffness  of  member  after  healing,  517. 
expert  evidence,  see  Expebt  Testimony. 
medical  books,  669-563. 

general  rule  as  to  admissibility,  659. 
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{Refer0ne9»  are  to  aeoHana.) 

EXCISE   LAWS, 

▼iolatioDB  by  phyfidans,  461. 

See  Statutks. 

EXECUTOR  AND  ADMINISTRATOR, 

waiver  of  privileged  communicationB  for  decedent,  570. 

EXPERIMENTS, 

on  patients,  by  physicians,  474. 

EXPERT  TESTIMONY, 

qualifications  of  expert,  545. 

basis  of  opinion,  546. 

use  of  medical  books,  see  Evidence. 

certainty,  547. 

subject-matter  of  medical  expert  evidence,  in  general,  648. 

apparent  condition,  549. 

causes  of  existing  condition,  650. 

causes  of  death,  651. 

future  effect  of  injury  or  disease,  552. 

character  and  effect  of,  and  inferences  from,  wounds,  563. 

proof  as  to  blood  stains,  293-297,  539,  564. 

proof  as  to  poisoning,  556. 

question  of  sham  injury  or  disease,  556. 
question  of  weight  and  effect,  657. 
in  actions  for  malpractice;  conviction  on  nonexpert  evidenee,  617. 

opinion  whether  proper  care  was  used,  518. 

as  to  what  treatment  skilled  physician  would  use,  518. 

how  treatment  used  differs  from  that  witness  would  use,  518. 

as  to  whether  evidence  of  malpractice  present,  518. 

as  to  measure  of  physician's  responsibility  to  patient,  618. 

as  to  whether  treatment  proper  or  improper,  618. 
•s  to  abortion,  who  are  qualified  witnesses,  525. 

opinion  as  to  character  of  instruments  used,  526. 

opinion  as  to  cause  of  death,  525. 

opinion  as  to  tendency  of  miscarriage,  525. 

on  question  of  possibility  of  performance  by  woman  of  act  to  cause  her 
miscarriage,  525. 

opinion  as  to  necessity,  526. 
as  to  identification  of  body,  539. 

as  to  changes  produced  by  death,  639. 

effect  of  water  upon  skin,  539. 

apparent  age  of  fracture,  539. 

whether  skeleton  male  or  female,  539. 
as  to  survivorship,  540. 
as  to  rape ;  time  of  examination,  642. 

whether  man  could  ravish  well-developed  wmnan,  648. 

whether  rape  could  be  committed  in  manner  dcieribcd,  648. 

opinion  as  to  age  of  prosecutrix,  648. 

description  of  conditions  of  female  and  |  643. 

whether  accusations  result  of  hallnetnatl 

as  to  how  long  evidence  of  crime  may  bi  %,  648. 


Ml  ^^^^^^  mB£3L 

(lUftrm^cm  mm  to 
EXPERT  TESTIMOKY— t*scwaM»«rf>, 

comii«tiBation  of  i^pert  witnaseiv  «c  Wt 

See  ETmcNCE;  Physical  Kyim^Anq 

EXPERT  WITNESS.    See  Boepmt  Testimowt, 

EXTRA  UTERIKE  PREUNANCY.    See  PlpoBiSASiCf. 

E^ES, 

mjuri4»  resulting  from  GJfrvouft  iluidc,  £ia«» 
Injuries  m  g«Der£i1,  E55. 
pr«>lr  union  as  si^  of  t^u^ocatiottt  339. 
Dot  prominent  in  stran^ilatiori,  547, 
lippi^raiiOG  of  J  9a  sign  of  death,  400w 


FACB, 

injtirfei  to,  864. 

FALLOPIAN   TUBES, 

diiea^ed  oootlition  ol,  amsliig  sterilitj.  lG2o, 

FAMILY  PHVSIQIAK.    8«e  Jirsu^ifCE. 

FBLONY, 

oundciioii  of»  ground  for  revoking  liceii«€  to  pjmetiMp  447. 

FEMUE, 

time  required  to  heal  fracturef^  of,  2M, 

FETICIDE.  See  Aeobtioh. 

FETUS, 

evidenoe  at  to  age,  64. 

iimultaneous  birth  of  two  of  different  age%  7& 

effect  on,  of  drugs,  as  sign  of  abortioa,  89. 

gigTiQ  of  immaturity,  91. 

evidence  of  death  in  utero,  95,  90- 

dea^th  of,  see  Abobtiqh  and  FETiomK, 

FlBRtN, 

presence  of^  in  bJood  atain.  293* 

FIBULA, 

time  required  to  heal  fractures  of,  29(L 

FINGER. 

titne  rt^j Hired  to  Heal  fracluros  of,  29(K 

FLORENCE  TEST.    See  Skmjlk. 

FOOD. 

lieath  from  Vf&ot  of,  §««  Staavatiobt* 

FOREARM, 

time  required  to  heal  fracturea  of,  290. 

FRAUD. 

lax  ^tocfVttvii^  ^ts^stM^  «a  ^c»iud  for  reivdcation,  447. 


iND£x.  tei 

{Referemom  an  to  Moliofit.) 
FREEZING, 

of  body  liquidB,  as  test  of  time  since  death,  4SS. 

SeeCOU). 
rfiOSTBITE.    See  Ck>LJ>. 


O. 


GANGRENE, 

result  of  infection  of  wound,  227* 

GESTATION.    See  Pbmhaivot. 

GONORRHEA, 
test  for,  181. 
presence  of,  evidence  of  rape,  187,  108. 

See  Venebkal  Disbam* 

GOOD  HEALTH.    See  InsinuuvGE. 

GRAVE  ROBBERY.    See  Dead  Booi. 

GUAIACUM  TEST, 

for  blood  stains,  204a. 

GUNSHOT, 

causing  wounds,  212-21Sa. 
means  of  death,  241a. 
eausing  injuries  to  head,  282. 
expert  evidence  as  to,  553. 


HAIR, 

condition  of  as  erldenee  of  live  birth.  07. 
means  of  identification  of  body,  308. 

HANGING, 

definition,  354. 
eause  of  death,  356. 
symptoms,  358. 
poet-mortem  signs,  357-380. 
external  examination,  367. 

of  neck,  358. 
internal  appearances,  350. 

of  deep  tissues  of  neck,  380. 
associated  injuries,  381. 

ante-mortem  versus  post-mortem  suspenrion,  38^ 
suicidal  versus  homicidal  hanging,  883. 
cases;  accidental,  384. 
homicidal,  384a. 
suicidal,  384b. 

See  SimAjrauiJ.TKm ;  Suitooation  ;  Wouhinl 


malformAtion  causing  daath  after  birth,  122. 
wounds  of,  283,  284. 
failure  caused  by  sunstroke,  312. 
pericardial  injuries  causing  sudden  deaths  384. 
lesions  of  circulatory  system,  384. 
degeneration  of  muscles,  384. 
action  of,  how  tested,  30S. 
decomposition,  420. 

anemic  murmur  of,  not  ''bodily  infirmity*  within  Inraranoa  poUcj,  ft 
See  Abteboes;  Blood;  CiBOUX.axiOH;  Vcura. 

HBARTBEATS, 

of  fetus,  as  positive  sign  of  pregnan<7y  10. 

HEAT, 

degree  of  heat  endurable,  310. 
heat  exhaustion,  311. 
extinction  of  animal  heat,  403. 

rate  of  cooling,  403. 

See  BuBxs  and  Soalds;  ELcoTBioirr;  Lraanmro;  Sdhi 

HBGAR'S  SIGN.    See  Pbegnanot. 

HEMIN  TEST, 

for  blood  stains,  204b. 

HEMORRHAGE, 

source  of  danger  from  wound,  223-223b. 

death  from,  as  affecting  putrefaction,  224. 

death  from,  as  indicated  by  appearance  of  skin,  224. 

M  indicating  depth  of  wound,  243. 

amount  of,  reliable  test  for  time  of  wound,  249. 

from  genital  wounds;  female,  288. 

male,  280. 
in  neck  tissues  in  strangulation,  350. 
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{References  are  to  eeoiione,) 
HOMICIDAL  WOUNDS.    See  Wounds. 

HOMICIDE, 

means  of  homicide;  combustion,  135. 

exposure,  137b. 

starvation,  137c,  330. 

ttiroat  cutting,  241. 

gunshot,  241a. 

burns,  302b. 

time  for  combustion  of  body,  305. 

suffocation,  341b. 

stran;ni lotion,  353b. 

hanging,  364a. 

homicidal  distinguished  from  suicidal,  368. 

drowning,  378. 

electrocution,  see  Elegtsicitt. 
homicidal  wounds,  see  Wounds. 
destruction  of  child;  by  suffocation,  125-127. 

pharyngeal  tampon,  120a. 

burial  alive,  126b. 

strangulation,  120-132,  341,  353,  378. 
failure  to  tie  umbilical  cord,  137a. 

bands,  343. 

throttling,  344. 

fracture  of  skull,  133. 

woimds  and  mutilations,  134. 

combustion,  135. 

poisoning,  136. 

lack  of  care,  137-137c 

mother's  irresponsibility,  141-144. 

neglect  to  call  physician,  462. 
position  of  body  as  explaining  cause  of  death,  240. 
position  of  weapon  as  explaining  cause  of  death,  240L 
time  since  death,  431-433. 
destruction  of  body,  408-409c 
proof  as  to  blood  stains,  554. 
death  from  malpractice,  see  Malpbagtigb. 

See  Death;  Infantioidb. 
HORSEBACK-RIDINO, 

causing  impotency,  160. 

HOSPITAL.    See  Chabitable  Institution, 

HUMERUS, 

time  required  to  heal  fractures  of,  290. 

HUSBAND   AND   WIFE, 

duty  to  call  physician  for  wife,  468. 

right  of  wife  to  employ  medical  services,  468. 

authority  to  bind  husband  for  medical  services  rendered  senraat,  47L 

cannot  sue  jointly  for  malpractice  on  wife,  512,  613. 

HYDROPHOBIA, 

result  of  infection  of  wound,  227. 


IDENTIFTCATIOK, 

ol  dmrred  bof\y,  508. 

nmtter  of  evidences  competciicir.  539. 

IMPOTENCIL    See  SnxuAl  DT8A.HH.rrT* 

INDICTMENT, 

ftllegatiotia  in,  for  violationB  of  stntute  &b  to  right  U>  pnjMm^ 
for  failure  to  report  oontngious  di»ea&e^  497. 
Alle^tiona  iiit  for  atiortioi],  526, 

INFANT, 

preBtimptioTJ  of  Ipgitimate  birth,  44* 

t^?atH  for  live  birth,  97-1  Oft. 

cvitipTio^  of  duration  of  life,  100-113. 

cause?**  of  denth:  (iiirinir  labor,  lli^-JSL 

after  birth*  J22-i;nc. 

niotVier's  irrGsponj^ibility,  141-144. 
evjdcneo  nf  tirrip  since  death,  138-140* 
putrcfiu'tion  of  oup  which  has  not  breathed,  409. 
putrcfnction  of  brain.  41S. 
decompoi^ilion  of  liver,  418. 
deBtrurtion  of,  see  Ij^*fa>'tjcide, 
dutj-  of  parent  to  call  physic  tan,  462. 
cannot  woive  privji&frrd  coinmum cation,  576. 

M'aiver  by  parent,  570. 

INFANTICIDE, 
definition,  04. 
evidenee  of  death  In  utero.  long  before  delivery,  90. 

just  before  delivery,  HO. 
evidence  of  live  birth,  in  ^fntnol,  07. 
respiratory  tests,  9ft* 
italic  testa,  99* 

dociniii^^in   piilmonum  bydrfisUilica.  100* 
objt'ctiunti  on  pcaitive  !iiiJ<\  lUl, 
va^ituB  uterinus,  lOla. 
ir*'i'/.\T\g  and  aloohol  h^irdenin^,   101b. 
eiT^vl^yauTua,  10  ic* 
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(References  ore  to  seo^tOMt.) 
INFANTICIDE— (oontffHMd) . 

artificial  inflation  of  lungs,  lOld. 
putrefaction,  lOle. 
objections  on  negative  side;  disease,  102. 
atelectasis,  102a. 

boiled  and  wkter-soaked  lungs,  102b. 
docimasia  intestinalis  bydrostatica,  103. 
drculatory  tests,  in  general,  104. 
caput  succedaneum,  105. 
fetal  channels,  10<S. 
blood  coagulation,  107. 
live  birth  before  respiration,  108. 
duration  of  child's  life,  109-113. 

evidence  from  lungs,  stomach,  and  umbilical  dots,  109L 
condition  of  umbilical  cord,  110. 
skin  desquamation,  111. 
obliteration  of  fetal  channels,  112. 
centers  of  ossification,  113. 
eauses  of  death  during  labor,  114-121. 
placental  separation,  114. 
prolapse  of  cord,  115. 
oord  around  neck,  116. 
head  compression,  117. 
rupture  of  cord,  118. 
fracture  of  skull,  110. 

from  contracted  pelvis,  119a. 
from  forceps,  119b. 
from  precipitate  labor,  119e. 
hemorrhage  from  ruptured  oord,  120l 
breech  presentation,  121. 
death  after  labor,  122-137c. 

caused  by  malformations,  122. 
caused  by  prematurity,  123. 
from  avoidable  eauses,  in  general,  124. 
suffocation,  125. 

manner  of  producing,  126. 
general  evidence  of,  127. 
pharyngeal  tampon,  126a. 
burial  alive,  126b. 
taches  de  Tardieu,  128. 
strangulation,  129. 
signs  of,  130. 

submersion  in  water,  131,  37iL 
submersion  in  privy,  132. 
fracture  of  skull,  133. 
wounds  and  mutUations,  134. 
combustion,  135. 
poisoning,  136. 
lack  of  care ;  caul,  137. 
of  cord  ligature,  137a. 
exposure,  137b. 


physical  inability,  143. 
mental  irresponsibility,  144. 
general  comments,  145. 

See  HoMiciDS. 

INFORMATION.  See  Ikdictment. 

INHIBITION, 

lesion  of  central  nervous  system,  385. 

INJUNCTION, 

to  annul  decision  of  medical  board,  450. 

INSOMNIA, 

result  of  nervous  shock,  235a. 

INSTRTOIENTS, 

causing  induced  abortion,  88. 
effect  of,  in  induced  abortion,  00. 

INSURANCE. 

relations  between  insurer,  medical  examiner,  and  insured,  529. 

who  are  family  physicians,  530. 

what  constitutes  medical  attendance,  531. 

what  constitutes  good  or  sound  health,  532. 

what  constitutes  disease,  sickness,  or  bodily  infirmity,  in  general,  61 

disease  in  accident  insurance,  534. 

particular  diseases,  535. 

serious  or  severe  illness,  536. 

serious  personal  injuries,  537. 
right  to  medical  examination  of  body  of  insured,  538. 

INTESTINES, 

obstruction  of,  causing  death,  387. 

ulcers  in,  wlien  cause  of  death  in  digestive  system,  387* 

hypostatic  congestion,  sign  of  death,  402,  402c. 

Honnninneif  inn     dli^ 
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{Beferencei  are  to  aeotvona,) 
J. 
JAILS.    See  Pusoirs. 

JALAP, 

causing  induced  abortion,  84. 

JUDGMENT, 

for  malpractice,  as  defense  to  action  for  fees,  520. 

JURY, 

trial  by,  in  proceedings  to  revoke  license  to  practise,  449. 

for  offenses  against  statutes  as  to  practise  of  medicine,  etc.,  i68w 
cannot  infer  unskilfulness  from  failure  to  cure,  466. 
inspection  of  injured  member  in  action  for  malpractice,  616. 
judge  of  ^oigbt  of  medical  expert  evidence,  667. 
exhibition  of  skull  to  show  nature  of  injury,  504. 
questions  for;  whether  one  acted  as  physician,  452. 

whether  physician  authorized  to  practise,  461. 

whether  medical  services  rendered  on  patient's  credit,  467. 

whether  master  engaged  physician  for  servant,  470. 

whether  medical  services  gratuitous,  481. 

whether  contagious  disease  existed,  497. 

whether  physician  used  ordinary  skill,  514. 

whether  insured  had  "disease"  within  meaning  of  policy,  531,  53S. 


KIDNEYS, 


lesions  in  blood  vessels  of,  384. 

affections  of,  300. 

hypostatic  congestion  as  sign  of  death,  402,  402aL 

decomposition,  422. 

KIESTEIN, 

as  evidence  of  pregnancy,  12. 

LABIA  KAJORA, 

swollen  condition  of,  as  evidence  of  rape,  186. 

LABOR.    See  Bibth. 

LACTATION, 

pregnancy  during,  3. 

LARYNX, 

blow  upon  causing  death,  225. 

wounds  of,  278. 

edema  of,  complication  arising  from  bums,  300a. 

cause  of  death,  386. 
congestion  of,  in  strangulation,  350. 
first  to  show  signs  of  decomposition,  412. 

LAWS.    See  Statutes. 


required  of  one  securing  patent  on  medicines,  462. 

of  opticians,  455. 

of  osteopathist,  457. 

indictment  for  practising  without,  450. 

fees  as  affected  by  failure  to  obtain,  485,  487. 

by  failure  to  register,  486. 
want  of,  as  affecting  physician's  action  for  injuries,  585. 
when  possession  presumed,  588. 

See  Pbaotisb  of  Medioikb  A2ID  SuBomr. 

LIFE  INSURANCE.    See  In subanob. 

UGHTNINO, 

death  by,  326. 

effects  of,  326. 

external  lesions,  327. 

time  required  for  body  to  oool,  408. 

post-mortem  findings,  328. 

time  of  appearance  of  rigor  mortis,  406. 

See  BuBNS;  Eleotbioxtt;  Ebai^ 

LIMITATION  OF  ACTIONS, 
for  medical  servioes,  400. 
for  malpractice,  610. 

LINEA   ALBA, 

discoloration  of,  as  presumptlTe  sign  of  piegnanej,  7* 

UQUORS, 

sale  of;  by  druggist,  461. 
by  physician,  461. 

LIVER, 

weight  of,  as  evidence  of  live  birth,  07. 

affections  of,  387. 
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{Referenoe$  are  to  aeetUmt.) 
LUNGS—  ( oonHnued) . 

inhalation  before  birth,  101,  101a. 
effect  of  artificial  inflation,  lOld. 
inflation  with  decomposition  gases,  lOle. 
pneumonia  as  causing  sinking,  102. 
congestion,  destroying  buoyancy,  102. 

internal  appearance  after  hanging,  369. 
sinking  as  proof  of  respiration,  102a. 
effect  of  attempted  respiration  before  birth,  114. 
malformation  causing  death  after  labor,  122. 
color  of,  evidence  of  suffocation,  127. 
work  of,  prevented  by  fat  from  wounds,  228. 
appearance  after  sunstroke,  813. 
as  affected  by  cold,  315. 
gangrene  of,  sign  of  frostbite,  817. 
condition  of,  as  sign  of  suffocation,  889. 
filling  of,  while  drowning,  368,  878. 

when  body  submerged  post-mortem,  878,  877* 
lesions  of  respiratory  system,  886. 
hypostatic  congestion  sign  of  death,  402,  402a. 
decomposition,  421. 

tubercular  affection  as  "disease''  within  insurance  policy,  63S. 
See  Rbspibatior. 


BiAGNETIG  HEALERS, 
skill  required  of,  475. 

MALARIA, 

causing  sudden  death,  888. 

MALPRACTICE, 
definition,  409. 

lack  of  skill  not  proved  by  failure  to  cure,  466w 
degree  of  skill  required,  in  general,  473. 

with  reference  to  established  practice,  474. 
to  particular  school,  475. 
to  locality,  476. 
to  state  of  profession,  477. 
what  is  ordinary  skill,  477. 
effect  of  gratuitous  services,  478. 
duty  in  case  of  doubt,  479. 
effect  on  compensation,  488. 
errors  of  judgment,  466,  501,  521. 
liability  for  ignorance  and  negligence,  500. 
acts  of  others,  502. 

effect  of  complication  with  other  causes,  503. 
malpractice  in  making  official  certificates,  504* 

liability  of  master  for  malpractice  of  physieimii  fom  §05. 

liability  of  carrier  for  malpractice  of  phyaiei«a  a  506. 


presumption  and  burden  of  proof,  516. 
eWdence,  competency,  616. 
sufficiency,  617. 

opinions  as  to  propriety  of  treatment,  518. 
measure  of  damages,  510. 
application  of  rules  as  to  former  recovery,  520. 
eriminal  liability,  in  general,  521. 
consent  as  defense,  522. 

MANDAMUS, 

to  compel  medical  examiners  to  act,  460. 

to  compel  physician  to  certify  as  to  mental  or  physical  conditic 

to  compel  county  to  pay  for  expert  testimony,  581. 

MASTER, 

liability  of,  for  medical  services  furnished  servant,  470,  471. 
for  servant's  employment  of  physician  for  children,  47  L 
for  malpractice  of  physician  employed  for  servants.  60ft. 

MASTURBATION, 

eausing  impotence,  169. 

MEASLES, 

eausing  simple  vulvo-vaginitis,  187a. 
causing  gangrenous  vulvitis,  187e. 

MECONIUM, 

discharge  of,  as  evidence  of  live  birth,  07* 

MEDICAL  ABORTION.    See  Abobxiov. 

MEDICAL  ATTENDANCE, 
meaning  of,  see  Ihbubaivcs. 

MEDICAL  BOOKS.    See  Eyidknok 

MEDICAL   EXAMINERS. 
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{Referencei  are  to  9eeficn9.) 
MEDICAL   EXAMINERS— (oon^iniMd). 
mandamus  for  refusal  to  act,  450. 
certiorari  to  correct  findings  of,  450. 
injunction  to  annul  decision  of,  450. 
review  of  decisions  of,  460. 
in  insurance,  as  agents  ul  company,  529. 

MEDICAL  liiXPERTS.    See  Exfebt  TssTiMoirr. 

MEDICAL  MALPRACTICE.     See  Malpracticb. 

MEDICAL  SERVICES, 
furnished  poor,  404. 
compensation  for,  see  Phtsioians  and  Subobons. 

MEDICAL  SOCIETIES, 
membership  in,  439. 

determination  by,  of  fitness  to  practise,  489. 
right  to  fix  fees  of  physicians,  439. 
taxation  of,  439. 

right  to  prefer  charges  against  physicians,  448. 
expulsion  of  members  from,  448. 

MEDICAL  WITNESSES.    See  Evidbngb;  Bxpbbt  TtenMOirr;  WinfBSSBk 

MEDICINE, 

one  prescribing  gratuitously  as  praetitioner,  451. 
Tender  of,  not  practitioner,  452. 
right  of  unlicensed  physician  to  payment  for,  486. 
preference  of  claim  for,  489. 

See  Dbugs;  PBAoncB  of  Mbdicsiib» 

MEMORY, 

loss  of,  result  of  nenrous  shock,  235a. 

MENOPAUSE, 

omission  of  regular  monthly  periods  mistaken  for  pregnancy,  8. 

MENSES, 

beginning  of  pregnancy  while  menses  absent  daring  lactation,  8. 

continuance  during  pregnancy,  3. 

suppression  as  presumptive  sign  of  pregnancy,  8. 

not  always  coincident  with  discharge  of  ovum  from  ovary,  4A. 

cessation;  aid  in  reckoning  duration  of  pregnancy,  50,  68. 
evidence  of  age  of  fetus,  64. 

when  they  begin,  158,  159,  161. 

coincident  with  fertile  period,  158. 

when  they  cease,  161. 

See  Pbeonanot. 
MESENTERY, 

decomposition,  417. 

MIDWIFE, 

as  physician,  455. 

MINOR, 

cannot  waive  privileged  communication,  576. 


IKDEX. 
(B^ferm^cet  are  (o  ieotJoiw.) 
iOLES.     See  Pskonanot, 
lORPHlN, 

SOUTH, 

cou tents  of,  a.i  sign  of  Rud'oeattcm,  339. 

[MUMMIFICATION.    See  Death. 

fifUNICTPAL  CORPORATION, 

power  of,  to  regulate  practice  of  medicme  and  surgery,  434i 
to  employ  m^ical  attendance  for  poor^  494, 
to  em^iloy  physicians  during  epidemic^  495. 

liabjlitr  for  malpractice^  507, 

pHuse-LES, 

relaxation  after  death,  iC4, 

oadaverie  rigidity,  4tm, 

cadaveric  apaam,  400, 

failure  to  respond  to  atimiilattoii,  sure  etgn  of  death,  407* 

aaporiiiiGationj  429, 


>  NAUSEA, 

^rmptem  of  sunatroke,  Slfi. 

NECK, 

wounds  of,  see  Wounds. 

NEGLIGENCE, 

of  patient  defeating  recovery  for  malpractice,  508. 

presumption  of  contributory  negligence  from  failure  to  follow  directions,  509. 

of  pliysicians  and  surgeons,  see  Malpbagtige. 

NEPHRITIS, 

causing  suppression  of  menses,  3. 
causing  sterility  in  woman,  162h« 
causing  impotence,  169. 

NERVES, 

paralysis  of,  result  of  injury,  231,  235. 
lesions  of  nervous  system,  385. 

NIPPLES, 

shriveling  of,  characteristic  of  drowning,  360. 

NITROUS   OXID, 

use  as  anesthetic,  229b. 

NOSTRILS, 

froth  at,  characteristic  of  drowning,  370,  377. 


NURSE, 

pliysicians  not  bound  to  provide,  473. 
p\^y6\c\aiv'a  liability  for  acta  of,  502. 
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O. 
OBESITY, 

causing  sterility  in  woman,  I62h. 
causing  impotence,  169. 

OCULIST, 

as  physician,  455. 

OESOPHAGUS, 

wounds  of,  270. 

dilated  when  cause  of  death  in  digestive  system,  387. 

decomposition,  424. 

OFFICIAL  SERVICES.    See  PHTSidAifS  and  Subgeonb. 

OMENTUM, 

decomposition,  417. 

OPERATIONS, 

causing  induced  abortion,  87b. 

failure  of,  not  proof  of  want  of  care,  617. 

OPINION  EVIDENCE.     See  Expert  TESTiMoifT. 

OPTICIAN, 

requirement  as  to  license,  455. 

OSTEOPATHY, 

as  practice  of  medicine,  457. 

right  to  fees  of  one  practising,  485. 

OVARIES, 

diseased  condition  of,  as  cause  of  sterility,  162a. 
grafting  of,  162b. 

OVULATION, 

not  always  coincident  with  menstruation,  45. 
during  pregnancy,  see  Supebfetation. 


PANCREAS, 

hemorrhage  of,  as  causing  sudden  death,  887. 
decomposition,  425. 

PARALYSIS, 

resulting  from  injuries  to  head,  267. 
of  limbs,  caused  by  cold,  315. 

PARENT, 

irresponsibility  of,  causing  death  of  child,  141-144. 

duty  to  call  physician  for  child,  462. 

implied  promise  of,  to  pay  for  medical  service  rendered  ehild,  468l 

waiver  by,  of  privileged  communication,  for  infant,  576. 

PARSLEY, 

causing  induced  al>ortion,  85. 
Vol.  III.  AlED.  Jub.— 43. 


iW  ^^^^^  INDEX, 

^ R^ft^rettcea  are  to  Aeeti&wi.} 
FARTNEBSHIP, 

wli^ii  pby»lcian»  liable  ftt  partners*  502,  51  h 

PARTLTRIENT  CANAL, 

condition  of,  ahowing  sigDB  ol  previous  pregnane j,  31,  Z^ 

PASSENGER, 

carrier *e  liabilitj  for  malpractice  of  physician,  600. 

PATENT  JfEDlCINE, 

right  of  physician  lo  sell,  45S^ 

PATIENTS, 

relatirm  between  t>aM<?tit  and  physician,  4C3-472, 
implied  contract  to  pay  physician,  463^  472, 

ability  of,  to  pay,  clctennining  amount  of  compenaailoo,  iSi. 
dismis^sal  of  physician,  465. 

entitled  to  notice  of  phyai clan's  terminAtioij  of  fterviocw,  465, 
experimenta  on,  474. 

phyaician  sole  judge  of  frequency  of  visits,  484. 
contributory  ncgli|jtrnce  aa  defeat itig  recov'erj'  for  malprocticef  509. 
failure  to  follow  diret^tjons  does  not  render  physician  liable^  609. 
aasumption  of  physician's  incompetency,  514. 
con  Bent  as  defense  to  action  for  malpractieej  622, 
privileged  from  teatifying  as  to  disctoaurea  to  physician,  668,  67 L 
phyi^ician^a  liability  for  disclosure  of  privileged  coxajnunication,  574, 
waiver  of  privileged  comn)unica.tioni  576,  57fi* 

PEDERASTY.     See  CsiufES  Aqaijvst  NATuai:. 

PELVIS, 

deformity,  as  cause  of  sterility,   162g. 
wounds  of,  287. 

PENALTY, 

for  violating  regulations  as  to  practice  of  medicine,  458-461. 
liability  for,  no  defense  to  action  for  malpractice,  500. 

PENIS, 

impotence,  caused  by  flaccidity  of,  169. 

caused  by  deformity  of,  1G9. 
efTect  of  cold,  316. 

semi-erection  symptom  of  strangulation,  347. 
shriveling  of  skin  characteristic  of  drowning,  309. 

PERITONITIS, 

causing  sudden  death,  387. 

PESSARY, 

wearing,  to  cause  abortion,  88. 

PHARYNX. 

edema  of,  complication  arising  from  burns,  300a. 

PHOTOGRAPH, 

admissibiUly  ol  X-ray  photograph,  564. 


H 


^ 
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PHYSICAL  EXAMINATION, 

jury's  inspection  of  injured  member  in  action  for  malpractice,  610. 
to  determine  pregnancy.  Fee  Pkegnanot. 
whether  rape  committed,  see  Rape. 
to  ascertain  sexual  disability,  565. 
competency  of,  564. 
power  to  compel,  in  divorce,  565. 
in  criminal  cases,  565. 
in  case  of  personal  injury,  566. 

PHYSICIANS  AND  SURGEONS, 
who  is  a  physician,  451,  452. 

Christian  Scientist,  453,  456,  407. 
dentidt,  455,  568. 
midwife,  455. 
occulist,  455. 
osteopathist,  457. 

within  statute  as  to  privileged  communications,  568. 
right  to  practise,  see  Practice  of  Medicuve  and  Suboebt. 
who  are  family  physicians,  see  Insurance. 
right  to  sell  drugs  or  patent  medicines,  452. 
holding  out  as  physician,  453. 
report  by,  of  contagious  diseases,  458,  407. 
right  to  sell  liquors,  in  general,  461. 

as  druggist,  461. 
duty  to  call  physician,  462. 

coextensive  with  duty  to  support,  462. 
relation  between  physician  and  patient  as  employer,  in  general,  463. 
personal  character  of  contract,  464. 
continuance  of  relation,  465. 
warranty  of  cure,  466. 
not  an  insurer  of  success,  466. 
liability  for  errors  of  judgment,  466,  501. 
right  to  produce  miscarriage,  02,  526. 
contracts  by  third  persons,  in  general.  467. 
employment  by  husband  or  wife,  468. 
by  head  of  family,  460. 
for  servant  or  apprentice.  470. 
agency  in  employment  of  physician  for  another.  471. 
regular  physician  calling  counsel  or  assistance,  472. 
degree  of  skill  required,  in  general,  473. 

with  reference  to  established  practice,  474. 
to  particular  school,  475. 
to  locality,  476. 
to  state  of  profession,  477. 
liability  for  malpractice,  see  Malpractice. 
effect  of  gpratuitous  services,  478. 
duty  in  ca«e  of  doubt,  479. 
oompt'ns.ition,  right  of  medical  societies  to  fix.  430. 

as  necessary  to  bring  practitioner  within  statutory  prohibitl 
for  failure  to  obtain  license,  485. 


modem  rule,  481. 

amount  under  express  contract,  482. 

amount  under  implied  contract,  in  general,  483. 

effect  of  professional  standing,  nature  of  case, 

ability  484. 
effect  of  failure  to  obtain  license,  485. 
effect  of  failure  to  record  or  register,  486. 
failure  to  qualify  through  accident  or  inability, 
effect  of  malpractice,  488. 
preference  of  claim,  489. 
as  witnesses,  see  Witnesses. 
proceedings  for  recovery,  490-402. 
methods  of  procedure,  400. 
presumption  and  burden  of  proof,  401. 
competency  and  suflficiency  of  eyidence,  402. 
official  emplojrment  and  duties,  403--408. 
in  prisons  and  jails,  403. 
for  indigent  poor,  404. 

municipal  emplojrment  in  case  of  epidemic,  406. 
in  coroners'  inquests,  406. 
in  post-nK>rtem  examinations,  406,  527. 
in  reporting  dangerous  diseases  and  conditions,  407. 
in  examining  and  certifying  as  to  mental  or  physioal  oonc 
injuries  to,  582-685. 

personal  or  physical,  582. 

defamation  by  charge  of  general  incompetency,  683. 

by  charging  error  in  particular  case,  584. 
effect  of  failure  to  obtain  license,  585. 
acts  of,  as  affecting  third  persons,  586-588. 
effect  of  obeying  mistaken  directions,  586. 
effect  of  failure  to  follow  proper  direction!^,  587. 
medical  services  rendered  as  affecting  damsj^ps.  588. 


INDEX.  677 

{Bef9renoe9  are  to  teeiiomt.) 
PNEUMONIA, 

cause  of  death,  386. 

development  of  diabetes,  888. 

mistaken  for  liypostatic  congestion  of  lungs,  402ft. 

not  '*8erious  disease''  within  insurance  policy,  638. 

POISONING, 

by  opium,  condition  simulating  death,  892. 

time  of  appearance  of  rigor  mortis  in  death  by,  406. 

expert  evidence  as  to  death  by,  666. 

POLICE  POWER, 

regulation  of  practice  of  medidne.  Me  PftAoncB  or  Mn>iGiivB  and  Soboot. 

supplying  medical  attendance  to  prisoners,  498. 

to  require  report  of  dangerous  discs  see,  births,  and  deaths,  497. 

POOR, 

employment  of  physicians  for,  see  Pbtsxgiaiis  A2ID  Subgbohs. 

F08T-M0RTEM  EXAMINATION, 
to  detect  pregnancy,  26,  36-419. 
of  body,  after  hemorrhage,  224. 

bums  and  scalds,  802,  802a» 

sunstroke^  313. 

freezing,  316. 

electrocution,  824,  828. 

starvation,  834. 

suffocation,  339. 

strangulation,  346-850. 

hanging,  357-360. 

drowning,  369-376. 
admissibility  of  results  of,  to  them  abortion,  626. 
to  ascertain  cause  of  death,  527. 
ri^t  of  insurance  company  to  make^  588. 

See  Dead  Bodt;  Eyuubnok 

POTASSIUM  lODID, 

use  causing  disability,  168. 

POTASSIUM  NITRATE, 

use  causing  impotency,  169. 

POWDER, 

causing  woimds,  217. 

expert  evidence  as  to  powder  marks,  553. 

PRACTICE  OF  MEDICINE  AND  SURGERY, 
state  regulation  of,  434-436. 

scope  of  police  power  generally,  434. 

conformity  to  particular  constitutional  proviaions,  485w 

preference  between  schools,  436. 
admiRsion  to  practice,  437-446. 

methods  of  ascertaining  fitness,  437. 

powers  of  boards  of  examiners,  438. 

membership  in  medieal  societies,  439. 
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PREGNANCY—  ( oaniinued) . 

umbilical  bouffle,  19. 
summary  of  positive  signs,  20. 
abnormal  pregnancies,  in  general,  21. 
hydatidiform  moles,  22. 
extrauterine  pregnancy,  23. 
summary,  24. 

postmortem  diagnosis,  25. 
diagnosis  of  previous  pregnancy,  26-43. 

after  early  abortions  and  abnormal  cases,  26,  27. 
signs  in  objects  discharged  from  uterus,  26. 
signs  remaining  in  woman,  27. 
after  second-half  abortion  and  labor  at  term,  in  general,  2& 
temporary  signs,  in  general,  29-33. 
breasts,  30. 
parturient  canal,  31. 
uterus,  32. 
lochia,  33. 
permanent  signs,  in  general,  34. 
parturient  canal,  35. 
post-mortem  examinations,  36-39. 
temporary  signs,  in  general,  36. 
corpus  luteum,  37. 
permanent  signs,  size  of  uterus,  38. 
uterine  walls,  39. 
menstruation  versus  pregnancy,  iu  general,  40. 
number  of  pregnancies,  41. 
date  of  delivery,  42. 
feigned  delivery,  43. 
duration  of  pregnancy.  44-06. 

presumption  that  child  bom  in  wedlock  is  legitimate,  44. 
normal  duration  of  pregnancy,  45-52. 
date  of  conception,  in  general,  45. 
conclusions  as  to  determination  of  exact  duration,  46. 
mode  of  reckoning  duration  of  pregnancy,  in  general,  47. 
from  sensations  of  woman  at  coitus,  48. 
from  quickening,  49. 
from  cessation  of  menses,  50. 
from  ten  monthly  periods,  51. 
from  single  coitus,  52. 
variations  in  period  of  pregnancy,  in  general,  53. 
variations  in  other  physiological  functions,  54. 
variations  in  period  of  gestation  in  lower  animals,  65.        , 
variations  in  period  of  gestation  in  woman,  in  general,  50. 
signs  of  protracted  gestation,  57. 
cases  dating  from  menses,  58. 
cases  dating  from  coition,  59. 
limit  of  protraction,  60. 
protraction  in  abnormal  cases,  6L 
legal  decisions,  62. 
early  viability,  in  general,  63. 


INDEX. 

KPTiEGN  ANC  Y—  ( ooniinued ) . 
evidencea  of  age  of  fetus.  64. 
ca&et  of  early  viability,  U5* 
ocmcluGJonB  ««  to  timiU  of  vari&Uon,  Oft 

Set  CkirrcirPTion  i  BunjivriAmmi* 

|p    emplayinent  of  phTsieiana  in,  493. 
PHIVILEGED  COMMUNICATIONS, 

PURGES, 

causing  induced  abortion,  84. 

PUTREFACTION, 

I  In  lungij  producliig  buoyaacy,  lOle. 
rate  of,  409, 
eonditiODs  affecting  rate,  409ar-40ta 
external  aigne  of,  41Q. 
of  internal  organs,  aee  DCAXH. 

QUISTIONS  FOR  JURY*    8«e  Juwr* 

QUICKENING, 

in  pregnaiiqyt  1(^ 
^    as  aid  in  reckoning  duration  af  prcgnaney,  4t. 


RAILROAD  COMPANY, 

liability  for  employment  of  pbysidan  by  servant,  471,  472. 

RAILROAD  SPINE.     See  Wounds. 

RAPE, 

in  its  medical  relations,  170-198. 
definition,  170. 
evidence  of  rape,  172. 
possibility  of  rape  on  adult  female,  173. 
evidences  of  sexual  intercourse,  in  general,  174. 

anatomical  changes,  175. 

hymen  may  not  be  destroyed,  176. 

intact  hymen  as  evidence  of  virginity,  177. 

hymen  ruptured  otherwise  than  by  coitus,  178, 

variations  in  form  of  hymen,  179. 

seminal  stains,  180. 

venereal  disease,  181. 

conclusions,  182. 
rape  upon  children,  in  general,  183. 
evidence  of  rape  upon  children ;  dilatation,  184. 

injuries,  185. 

marks  of  violence,  186. 


\ 
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RAPS—  ( continued) . 

simple  vulyo-yaginitis,  187a. 

gonorrheal  yulTO-yaginitis,  187b. 

hereditary  iTphilit  as  distinguished  from  sexual  infection,  187e. 

Herpes  of  the  yulva,  187d. 
rape  on  adult  women,  188. 
rape  on  old  women,  189. 
rape  on  weak-minded  women,  190. 
rape  during  unconsciousness,  under  influence  of  drugs,  10 L 

under  influence  of  anesthetics,  192. 

possibility  of  anesthetizing  during  sleep,  103. 

testimony  of  one  under  anesthetic,  104. 

during  hypnotic  sleep,  196. 

during  normal  sleep,  196. 
unjust  charges  of  rape,  197. 
rape  by  women,  198. 
in  its  legal  relations,  in  general,  641. 

medical  examinations  and  evidence  as  to,  642,  666. 
expert  opinions,  643. 

RBQISTRATION, 

of  license  to  practise,  444. 

of  practitioners,  444. 

effect  on  right  to  fees  of  failure  to  register,  486,  487. 

RESPIRATION, 

buoyancy  of  stomach  as  evidence  of,  103. 

lesions  of  respiratory  system,  386. 

eesaation  as  sign  of  death,  396,  307. 

eesaation,  how  tested,  307. 

See  LuNOS. 
RHEUMATISM, 

causing  suppression  of  menses,  3. 

time  required  for  bodies  to  cool  in  death  by,  40S. 

RIGOR  MORTIS.    See  Musgub. 

ROADMASTER, 

authority  to  employ  physician,  471. 

RUE, 

eauting  induced  abortion,  86. 


SAPONIFICATION.    See  Death. 

SARCOMA, 

result  of  injury,  234. 

SAVIN, 

causing  induced  abortion,  86. 

SCALDS.    See  BusNS. 


tfiCALP, 

injuries  io^  257- 

ISCARLET  FEVER, 

etiu^fng  iiupprefiKiofi  of  metis^B^  S. 
cau?ilng  sterility  in  women,  102k,. 

^BCAR8, 

from  h^^flling  of  wounda^  243e» 
f  ram  buntSt  300b» 

SCHOOLS, 

pnefi^rtmce  between  achools  of  medicine  and  surgery,  4Mt 

di  pi  omit  from  nipdical  scbool,  440, 

tigljt  of  medical  atndenta  to  prescribe,  45i« 

SCEOTUM. 

effptjt  of  cold,  3IG. 

all  rivaling  of  skin,  sTraptom  oi  drowning,  30  0. 

SEAMAN, 

riglit  to  be  eured  at  ship's  expenie,  4T0^ 

fSEAIEN, 

(stttinfl,  eridenise  of  rape,  180, 

Plorenc*  teat   for,    180. 

flow  of,  symptom  of  etrangulationt  347. 

See  &PEBMAT02OA. 

'  B^NSATTON, 

loss  of,  as  sign  of  death,  396. 

SERVANT, 

master's  duty  to  provide  medical  attendance  for,  470. 

on  ship,  rijjlit  to  be  cured  at  sliip's  expense,  470. 

autliority  of,  to  employ  physician  when  in  charge  of  children,  471. 

master's  liability  for  malpractice  of  physician  employed  for,  505. 

SEX, 

definition  of  hermaphroditism,  140. 
pseudo-iiermaphroditism,  in  general,  147. 

male,   148. 

female,  149. 
true  hermaphrodites,  in  general,  150. 

mixed  external  and  internal,  151. 

true  tubular,  152. 

true  glandular,   153. 
in  animals,   153a. 

embryologioal  objections,  154. 
absence  of  sexual  organs,  155. 
general  comments,  156. 

SEXUAL  DISABILITY, 
definition,  157. 

normal  fertile  period  in  woman,  158, 
precocious  menstruation,  159. 
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SEXUAL  DISABILITY—  ( continued ) . 

precocious  pregnancy,  160. 

late  pregnancy,  161. 

postponed  menopause,  161. 
causeH  of  sterility  in  women,  162. 

ovaries  atrophic  or  diHcased.  162a. 

artificial  menopause,  162b. 

di.s(>aAe  of  Fallopian  tubes,  lG2c. 

condition  of  uterus,  16*?d. 

malformation  of  vagina,  162e. 

psychical  causes,  162f. 

physical  inaccessibility,  162g. 

constitutional  disturbances,  162h. 
sexual  disability  in  man,  103. 
normal  virile  period,  in  general,  164. 

precocious  virility,  105. 

precocious  paternity,  166. 

late  virility,  167. 
causes  of  sterility ;  testes  atrophic  or  diseased,  168. 

castration,  168a. 

obliteration  of  vas  deferens,  168b. 
impotence,  160. 

physical  examination  to  determine,  565. 

SEXUAL  INTERCOmSE, 
evidence  of,  see  Rape. 

SEXUAL  ORGANS.    See  Rape;  Sex;  Sexual  DiSABiUTr. 

SHAM  INJURY.    See  Expert  Testimony. 

SHOCK, 

causing  death  after  bums,  301. 

symptom  of  drowning,  308. 

lesion  of  central  nervous  system,  385. 

SIGHT, 

effect  of  cold,  315. 

nearsightedness  not  bodily  infirmity  within  Insuranoe  policy,  533. 

SKILL.    See  Malpractice;  Phtsicians  and  Surgeons. 

SKIN, 

peeling  as  indicating  age  of  child.  111. 
blueness,  evidence  of  suffocation,  127. 
color  and  marks,  evidence  of  strangulation,  120. 
laxity  as  sign  of  death  from  starvation,  137o. 
appearance  as  affected  by  cold,  315,  316. 
appearance  of,  of  drowned  person,  369. 
maceration  of,  in  water,  381. 
color  of,  as  sign  of  death,  401. 

SKULL, 

fracture,  during  labor,  119-1190. 
after  labor,  133. 


exempt  from  regulaiione  as  to  itinerants,  446. 
acting  as,  456. 

duty  of  physician  to  consult,  479. 
medical  witness  need  not  be  spedalist,  545. 

See  Phtbigians  and  Subobora. 

SPERMATOZOA, 

absence,  cause  of  disability,  168. 
when  ilnt  produced,  164. 

See  Sehkh. 

SPINAL  CORD, 

disease  of,  causing  impotence,  169. 

paralysis  of,  result  of  injury,  231,  235a. 

concussion,  269. 

compression,  270. 

destruction,  273. 

lesions,  causing  death,  886. 

See  BRAnr. 

SPINE, 

dislocation  or  fracture  of  Tertebre,  271,  272. 

See  Wounds. 

SPLEEN, 

rupture,  causing  sudden  death,  387« 
decomposition,  416. 

SPONTANEOUS  COMBUSTION, 
of  body,  307,  308. 

STARVATION, 

by  accident  or  intent,  830. 


INDEX.  683 

(Beferenoea  art  io  •eotumM.) 

Talidity  of,  forbidding  treatment  of  diseases  except  by  physicians,  434. 

relating  to  medical  societies,  439,  448. 

forbidding  practice  of  massage  except  by  physicianB,  457. 

excepting  physicians  from  regulations  against  sale  of  liquors,  461. 

giving  licensed  physicians  exclusive  right  to  treat  all  diseases,  462. 

to  compel  physical  examination,  566. 
regulating  practice  of  medicine  and  surgery,  see  Pbactics  or  MEOioiifK  ahi 

SUBQEBT. 

regulating  procedure  of  medical  examiners,  440. 

prohibiting  use  of  hypnotism,  523. 

relating  to  physicians  as  expert  witnesses,  546. 

STERILITY.    See  Sexual  Duabilitt. 

8T0MACH, 

buoyancy  as  evidence  of  respiration,  103. 
contents,  evidence  that  child  has  lived,  109. 

evidence  of  strangulation,  130,  131. 

showing  time  of  wound,  245. 
blow  upon,  causing  death,  225. 
filling,  when  body  submerged,  374,  377. 
presence  of  ulcers,  suggestive  of  poisoning,  887* 
lesions  of  digestive  system,  387. 
decomposition,  414. 

STRANGULATION, 
definition,  342. 
by  bands,  343. 
by  throttling,  344. 
sjrmptoms,  345. 

post-mortem  signs,  in  general,  346. 
general  external  appearances,  347. 

marks  on  the  neck,  348. 
general  internal  appearances,  349. 
deep  tissues  of  the  neck,  350. 
diagnosis,  351. 

ant^-mortem  verBua  post-mortem  strangulation,  352. 
eases:  accidental,  353. 
suicidal,  353a. 
homicidal,  353b. 
feigned,  353c. 

See  DBowNiifo;  Hanoiicq;  Infantioidb;  SurrocATioir. 

STUDENTS.    See  Diploma;  Schools. 

SUFFOCATION, 
dofinition,  .336. 
moilcft,  337. 
symptoms,  338. 
poHt-mortem  signs,  339. 
diagnosis,  340. 
cases:  accidental,  341. 


suicidal  distinguished  from  homicidal,  363. 
by  drowning,  378. 

See  Wounds. 

SUNSTROKE, 

degree  of  heat  endurable,  310. 

heat  exhaustion,  311. 

post-mortem  appearances,  313,  405. 

death  from,  death  from  "disease,"  within  insurance  poliej,  634. 

not  ''serious  disease"  within  insurance  policy,  636. 

See  Heat. 
SUPERINTENDENT, 

authority  to  employ  physician,  471,  607. 

SUPERFETATION, 
definition,  67. 
ovulation  during  pregnancy,  68. 

possibility  of  conception,  69. 
evidence  from  alleged  superfetation  in  normal  cases,  in  general,  ! 

twins  by  different  fathers,  71. 

simultaneous  birth  of  two  fetuses  of  different  ages,  72. 

two  viable  fetuses  born  within  nine  months,  73. 

interpretation  of  this  evidence,  74. 

twin  compression,  74. 
evidence  from  superfetation  in  abnormal  cases;  double  uterus,  7 

coincident  extra-  and  intra-uterine  pregnancy,  76. 
conclusions,  77. 

SUPPLEMENTARY    PROCEEDINGS, 

to  compel  physician  to  deliver  books  containing  privileged  corair 
569. 

SURGEON.    See  Physicians  and  Subgeons. 

SURGERY.    See  Physicians  and  Subgeons;  Practice  of  Medicine  an 
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(References  otre  io  %eo%\OfneJ) 
SYPHILIS—  ( ixmtinued ) . 

result  of  infection  of  wound,  227. 

See  Venereal  Dibkasb. 


TANSY, 

causing  induced  abortion,  85. 

TAXATION, 

of  medical  societies,  439. 
of  itinerant  physicians,  446. 

TESTES, 

nondevelopment,  cause  of  disability,  168. 

TEXT  BOOKS.    See  Evidencb. 

THORAX, 

condition,  evidence  of  live  birth,  07. 
wounds  of,  280-284. 

TIBIA, 

time  required  to  heal  fractures  of,  290. 

TONGUE, 

protrusion,  evidence  of  suffocation,  127,  339. 
color  of,  symptom  of  strangulation,  347. 

TONSILTTIS, 

as  "disease"  within  insurance  policy,  533. 

TORT, 

form  of  action  for  malpractice,  512. 

TRACHEA, 

wounds  of,  278. 

contents  of,  in  strangulation,  350. 
froth  in,  appearance  after  hanging,  359. 
presence  of  pus  as  cause  of  death,  386. 

TRIAL, 

right  to  trial  by  jury,  see  Juby. 
questions  for  jury,  see  Jury. 

TUBERCULOSIS, 

causing  suppression  of  menses,  3. 

result  of  infection  of  wounds,  227. 

causing  ulcers  in  ileum,  387. 

of  suprarenal  capsules,  causing  sudden  death,  387. 

TUMORS, 

mistaken  for  pregnancy,  4. 
causing  impotency,  169. 

TWINS, 

from  different  fathers,  71. 

lack  of  development  of  one  due  to  compression.  74. 

See   SUPEBFETATION. 


ULCSDUS^ 


UMBIUOALOQBB^ 
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UUKAETiLAUUDIU 


ilMliiHi^  —  iiiiiuii  <f  Htm  Mitt>  ty^ 
iMT  <  qrwplHi  «l  iteiVditlQi^  347. 
tea loM  of  wriMury  qnUn,  SMl 

IJTKRUS, 

dottbk  ooMeplxMi  oal^  poaaiUe  when  uterus  double,  78. 
nipUire*  tisa  ol  induced  abortloii»  90«. 


■MdfonDftiMMi  eausinif  storilitj,  182d. 
prolnipse  ot»  temporary  eauae  of  aterility,  IC2§, 
■MOM  of  idenUty  of  dMumd  bo4y»  300. 
decoipniiitiwi,  4Sa. 

V. 
VACCINATION, 

mumeiiMa  UobUity  for  cxpeBses  of,  495. 

VAQ1KA» 

luftoimotkm  eousin^  sterility.  I62d. 
ohaeoee  of»  eausiug  sterilitr,  ld2e,  162^. 
•fiOAaiadie  fontraetioo,  causing  sterility,  IC2§, 
d^latMo.  eTidenee  of  rape.  1$4. 

aloppa^  of,  oauaiaf  tUrilitv,  lOSIk 

WaioMol^SSL 

6e«  Annsiis;  Hkaiol 


INDEX. 
{M€f€rm€m  mre  to  Mclioiif.) 
VKNEREAL  DISEASE, 

preaenoe  o^  tridcnoe  of  rape  on  wonuu^  181. 

See  GoNOBBHSA;  Rapb;  Syphilis. 

VETERINARY  SURGEON, 

not  within  statute  as  to  privileged  communications,  5ML 

VOICE, 

change  of,  establishing  puberty,  165. 

VOMITING, 

symptom  of  sunstroke,  312. 

VULVA, 

eruption  of,  eridence  of  rape,  187d. 
gangrenous  infection  of,  187e. 

VULVO-VAGINITIS, 

cause  of  simple  form  of,  187a. 
gonorrheal  infection,  187b.       " 

WADDING, 

causing  wounds,  216. 

WARRANTY, 

of  cure,  see  Phtsioiaitb  Am  Subobons. 
in  insurance,  see  Insubanob. 

WIDOW, 

waiver  of  privileged  communication  for  deceased  huabaad,  678. 

WIFE.    See  Husband  and  Wm. 

WITNESSES, 

use  of  medical  books  in  examination,  662. 
expert  witnesses,  see  Expebt  Tbstimont. 
privilege  of  physicians  and  surgeons,  567-678. 
origin  and  nature  of,  567. 

who  are  physicians  within  statutory  prohibiUcn,  568. 
to  what  proceedings  prohibition  applies,  498,  569. 
right  to  object  to  disclosure,  570. 
to  what  information  prohibition  applies,  571. 
existence  of  relationship  of  physician  and  patient,  572. 
determination  as  to  admissibility,  573. 
breach  of  privilege  as  personal  injury,  574. 
waiver;  right,  575. 
effect,  575. 
who  may  waive,  576. 
what  may  be  waived,  577. 
what  acts  amount  to,  578. 
compensation  of  physicians  as  witnesses,  579-581. 
for  ordinary  testimony,  579. 
rule  denying  additional  pay  for  opinion,  680. 
rule  allowing  additional  pay  for  opinion,  58L 
See  EviDENOB. 
Vol.  111.  Med.  Jub.— 44. 


WOUNDS, 


,  in  genera],  204, 

tfkdmm  tm  to  character  and  effect  of,  ^ee  Entidtc 
I  of  woiinds,  in  geijeral,  200, 

noses,  207ft. 
dkiocfttions,  2Q7b. 
flrtetlires,  207b. 
B  woimda^  in  ^neral,  20flL 
pmMtured,  200. 
9^,  20M. 


dindkn  ol 
Uesdiag  from,  SlQbw 
irrogulftiiiy  o^  SlOti 

tjpM  o^  iUa. 
gimsliot  wounds,  in  g«Btt»^  SIS. 
by  oumon  bftlla,  SIS. 
by  miall  ibot^  S14. 
by  rifle  and  rovolver  Mkto; 

by  Uurgor  wUbcr  kad  talkie  Sltiu 
wadding  woundB,  216. 
powder  wounds,  217. 
multiple  wounds,  218. 
mortal  versus  nonmortal  wounds,  210, 
sources  of  danger,  220. 

direct  sources,  in  general,  221. 
exhaustion,  222. 
hemorrhage,  228. 
bleeders,  223a. 
internal,  223b. 

post-mortem  indications,  224. 
shock,  225. 

abnormal  conditions,  226. 
indirect  sources;  infection,  227. 
fat  embolism,  228. 
surgical  operations,  229. 

method  of  performance,  229a. 
administration  of  anesthetics,  229bu 
complications  resulting,  229e. 
remote  sources,  in  general,  230. 
spinal  paralysis,  231. 
epilepsy,  232. 
diabetes,  233. 

sarcoma  and  epithelioma,  234. 
traumatic  neuroses,  235. 
railway  spine,  235a. 
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{B€fer9no6$  an  to  $ectiona.) 
WOUNDS—  ( continued ) . 

homicidal,  suicidal,  and  accidental  wounds,  in  general,  238. 
situation  of,  237. 
direction  of,  238. 
circumstances  surrounding,  239. 

position  of  body,  240. 
mode  of  death;  throat  cutting,  241. 
gunshot,  241a. 
ante-mortem  versus  post-mortem  woimds,  in  general,  242. 
ante-mortem  open  wounds;  hemorrhage,  243. 
formation  of  clots,  243a. 
healing  of,  243b. 
scar  from,  243c. 
ante-mortem  subcutaneous  wounds ;  ecchymoses,  844* 
ecchymoses  from  natural  causes,  244a. 
physiological  actions  before  death,  245.  ^ 

acts  after  receiving  mortal  wound,  246. 
post-mortem  wounds,  in  general,  247. 
appearances  of,  248. 
hemorrhage,  249. 

coagulation,  249a. 
ecchymoses,  250. 
cadaveric  spots,  251. 
post-mortem  blisters,  252. 
wounds  on  various  parts  of  the  body,  253-290t» 
injuries  to  head,  in  general,  253. 
face,  254. 
eye,  255. 
ear,  256. 
scalp,  257. 

skull  fractures,  in  general,  258. 
to  vault  of,  259. 
to  base  of,  260. 
mechanism  of  fractures,  261. 
from  gunshot,  262. 
brain,  in  general,  263. 
concussion  of,  264. 
comprension  of,  265. 
destruction  of  part,  266. 
mental  derangements,  267. 
injuries  to  spine,  in  general,  268. 
concussion  of  spinal  cord,  269. 
compression  of  spinal  cord,  270. 
dislocation  of  vertebrs,  271. 
fracture  of  vertebra,  272. 
destruction  of  spinal  cord,  273. 
stab  wounds,  274. 
direct  traumatism,  275. 
wounds  of  the  neck,  276-279. 
subcutaneous,  276. 
open,  277. 


{BtfmvnceM  arc  lo  MmiUtnt,) 
WOUNDS—  ( oonlifMi«d> . 

wounds  of  the  tborax ;  eoneuasioo,  S84), 

Qonpen et rati ng,  2 S 1 . 

pemetr^ting,  2S2. 

heart,  nonpenetrating,  2Sd. 
p^netratingf  2S4. 
woiindB  of  the  abdomen,  nonpenetrating,  289. 

penetrating,  286. 
woundi  of  the  pel  via,  287. 
wounds  of  the  genitalia  femftle^  2SR 

male,  283, 
woundfi  of  the  limhi^  290, 
blood  Btaina,  in  general,  291. 
appearance  of,  292. 

arterial  and  venous  blood  diatin^ished,  2flS. 
chemical  teata  for;  aodium  tungatate  ttat»  2^ 

guataeum  teat,  204a* 

heiniti  teat,  294b. 
ipectroscopie  testa,  295. 
microscopic  teat,  296^ 
biologic  teat,  297. 


X-HAYS. 

t^Ht  for  live  hirth,  HR. 

to  detect  fractures,  207b. 

to  locate  bullet,  218. 

test  for  chest  movements,  399. 

admissibility  of  pliotograph  made  by,  56ii 

skill  required  in  use  of,  470. 


YEW, 

causing  induced  abortion,  86. 
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